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CASE NO. :
Appeal (crl.) 1289 of 1999

PETI TI ONER

MALHU YADAV & ORS. APPELLANTS
Vs.

RESPONDENT:

STATE OF Bl HAR RESPONDENT

DATE OF JUDGVENT: 01/ 05/ 2002

BENCH

R P. Sethi & Doraiswany Raju

JUDGVENT:

RAJU, J.

The above appeal has been filed against the judgnent dated 30.7.1999 of
a Division Bench of the Patna High Court in Crimnal Appeal No.17 of 1987
confirmng the judgnment dated 18.12:1986 of the |earned 2nd Additiona
Sessi ons Judge, Darbhanga, convicting and sentencing the appellants for
various offences in Sessions Trial No.30 of 1983. O the seven accused, who
were charged and stood trial before the Sessions Court, the fifth accused, by
nane Ram Prasad Yadav, died on 2.7.1994 and during the pendency of the
appeal in this Court, the second accused Ml hu Yadav died on 5.6.2001.

The case of the prosecutionis that on 1.2.1981 at about 7.30 a.m,
Raj endra Yadav, the informant, (PW10), who is the brother of the deceased
Sotilal Yadav, had gone to see the standing Kerao crop on his |and and noticed
the first accused Lal Bachan Yadav (A-1), son of “Shibu Yadav (A-3), stealthily
uprooting the crops, resulting in a scuffle between them when he caught hold of
A-1. On hearing the hullas raised at that tine both by PW10 and A-1, the
deceased, his father Laxm Yadav (since deceased) and Ram Ki shor e Yadav
(PW5) as also the accused and sone others, arrived at the spot. |In the process
of exchangi ng abuses and hot words, when a demand was nade by ot her
accused to rel ease A-1, the deceased refused to do so wi thout having a
Panchayati in the Village for the incident.  The accused were said to have got
enraged on this and Ram Prasad Yadav (A-5) was said to have exhorted the
ot her accused stating "Shela badmash hai, use jian se mar do". On this, Jagdish
Yadav (A-4), the son of A-5, standing on the bandh was said to have assaul t ed
the deceased with Bhala on the right side of the neck, which caused a punctured
wound 1"x1/4" X 1" piercing through the sub interior tissues upto upper hole of
right lung. Wen the deceased fell down, A-3 also assaulted himwi th a Bhala on
hi s back causing an incised wound 1"x1/2" X 1/4" on left |ower part of the back
Mal hu Yadav (A-2) was al so said to have assaulted himon-his head with | athi
portion of Bhala causing a | acerated wound 1"x1" upto one on right side of
head. Brij Kishore Yadav (A-7) was stated to have assaulted himwith lathi on his
head causing one |lacerated wound 1 " x " upto bone over middle of head and
A-5 gave a blowwith lathi on back causing bruise 4" x 1" on | ower part of the
back. Sotilal Yadav was said to have died on the spot due to the above injuries.
Laxm Yadav, father of the deceased, and Ram Ki shan Yadav (PWJ5), father-in-
| aw of the deceased, when tried to |lend support by lifting the deceased, Raj
Kumar Yadav (A-6) was said to have assaulted Laxm Yadav with Farsa on his
head as well as on his both hands causing incised wound and A-2 al so was said
to have assaulted himw th Bhala on his right eye brow A-5 was said to have
assaulted PW5 with lathi on his left hand fingers and right fore arm causing
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| aceration, bruise and fracture injuries. A7 was also said to have assaulted him
with lathi on his back causing bruise. A-6 was attributed with an act of assaulting
PW 10 which made himlet loose A-1 held by himand go and stand at a di stance

of ten laggas fromthe place of occurrence. |In the course of occurrence as well

as hullas raised, one Kailu Yadav (since dead), Sukhdev Yadav (said to be

gai ned over) Utim Yadav (PW6) and others were said to have arrived on the

spot and saw the occurrence. A-1, in spite of all this, was alleged to have taken
away the uprooted 'kerao’

PW6 and his mother (wi fe of Ram Ki shan Yadav) were said to have taken
Laxm Yadav and Ram Ki shan Yadav to Hospital for the treatment on Tonga and
PW 10 al ong with Awadh Yadav (PW6) and Kailu Yadav were said to have
brought the dead body of Sotilal Yadav to Kilaghat Police Station (Sadar P.S.) at
about 3.30 p.m when PW12, Shri Bharat Kant Jha, then Station Oficer, was
present. Fard byan (Ex.1) of the infornant was said to have been recorded and
the case registered as Sadar P.S. Case No.23 dated 1.2.1981 under Sections
147, 148, 149, 324 and 302, |IPC, against all the seven accused. On taking up
further investigation, PW12 was said to have exam ned the dead body and
prepared an inquest report (Ex.2) and recorded the statement of Kailu Yadav and
Awadh Yadav-at the Police Station. The dead body was said to have been sent
to the Hospital for post nortemthrough two Constabl es and received at the
Hospital at about 4.30 p.m on the sanme day. The post nortemwas said to have
been conducted by the Doctor (PW11) at about 1.30 p.m on 2.2.1981, who
submitted the post nortemreport (Ex.3) received in the Police Station on
5.2.1981. During/'the course of investigation, on 1.2.1981 PW12, who visited at
5.20 p.m the Hospital to record the statenents from Laxm Yadav and Ram
Ki shan Yadav, could not do so for the reason-that they were not in a fit condition
but at the sane tine their bodies were said to have been exam ned and Injury
Reports (Ex.4 and 4/1) were saidto have been prepared. On the sane night
when PW 12 went to the place of occurrence, he could not nmake an inspection
for want of light and, therefore, on 2.2.1981 at 6.30 p.m he nade a spot
i nspection of the place of occurrence and found uprooting of sone of the
standing crops in the field and marks of tranpling, besides blood stains in the
tranpl ed area, but not in that proper condition to be collected. After recording
the Statenents of PW-4 and 8, the house of A-5 was said to have been
searched and two lathis recovered fromwhich ‘Bhala’ portion had been renpved
and one blood stained in all three articles under Seizure List (Ex.5). Thereupon
he was said to have gone to Hospital and recorded statenent fromthe two
i njured persons, noticed above. On 4.2.1981, the Superintendent of Police also
supervi sed the investigation and A-5 and A-7 were said to have been arrested on
11.2.1981. The investigation was thereafter handed over to another person, who
subm tted the charge sheet before the Chief Judicial Mugistrate, who |ater
conmitted the case to the District and Sessi ons Judge, which thereafter stood
transferred to the Court of 2nd Additional Sessions Judge.

In all, on the prosecution side, 12 witnesses were exam ned, of which
PW-1to 3, 7 and 9 were formal w tnesses, PW10 being the informant, PW
1llbeing the Doctor, PW12 being the Investigation Oficer and PW-4, 5 6 and 8
were stated to be eye witnesses to the occurrence. The relevant docunents, as
noticed earlier, were also marked. On the whole, sixteen witnesses were said to
have been exani ned in support of the defence, in addition to marking sone
docunents to substantiate a plea of alleged | and dispute to falsely inplicate them
and the plea of alibi. On behalf of the accused, apart fromdisputing the very
occurrence, a plea of alibi, so far as A-4 and A-3, was made, in addition to the
plea that they were falsely inplicated not only due to certain land di spute, but
al so on account of the fact that A-2 had | odged an information petition before
S.D. O, Darbhanga, on 30.1.1981 regarding the alleged threats said to have
been nade by the deceased and PW10 and others. That apart, the further plea
rai sed in defence was that on 1.2.1981 at about 7.30 a.m when A-2 and his son
were engaged in uprooting "Alluah" in their purchased | and, the deceased and
sone others arned with Bhala, Farsa and Arrow canme and | ooted one nound of
uprooted Al luah worth Rs.50/- and when A-2 protested, the deceased assaul ted
himw th Bhala and his father assaulted himwith lathi. On hulla raised, A-5 cane
at the spot and, in turn, was also assaulted by PW5 with lathi. Qher villagers
were al so said to have assenbl ed at the spot and saved A-2, resulting, in the
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process, in several injuries, for which A-2 also seens to have | odged an FIR
before the Police on the sane day at 11 a.m, Ex.K being the formal FIR and
Ex. O being the witten report and the Police thereupon registered Sadar P.S.
Case No. 24/81 and after investigation, a charge sheet was also said to have
been submitted in Ex.Mand Ex.N and N1 are said to be Injury Reports in
respect of A-2 and A-5.

After an exhaustive analysis and careful consideration of the evidence on
record, the learned Trial Judge held A-1 to be guilty of an offence under Section
379, IPC, and acquitted him of offences under other sections of the IPC. So far
as A-2 to A-7 are concerned, they were convicted for offence under Section 302
read with Section 149 and in addition under Section 109, IPC, as far as A-5is
concerned, and for which inposed rigorous inprisonnment for life. |In addition
thereto, A-2 to A-7 were convicted under Section 225, IPC, with a sentence of
one year R1. A-2 and A-6 were convicted for offences under Section 324, |PC,
and sentenced to three years R 1. So far as A-5 and A-7 are concerned, they
have been al so convicted under Section 323, IPC, with a sentence of one year
R 1. and under Section 147 with tw years R I. As far as A-2 to A-4 and A-6,
they were all convicted under Section 148, IPC, with a sentence of three years
R 1.

Aggri eved, as noticed earlier, an appeal had been filed by all the accused
bef ore the Hi gh Court and the | earned Judges of the H gh Court, on a
consi deration of the materials on record and overruling the challenge made to the
j udgrment of the Trial Court, confirnmed the conviction and sentence i nposed
agai nst all the appellants observing that the nanner of consideration undertaken
by the learned Trial Judge and the anal ysis and assessnent of the evidence
were on proper lines ' and in correct perspective and i nasmuch as the findings
recorded were based on proper and sufficient evidence, no interference was
called for at their hands.

M. Sushil Kunar, |earned senior counsel for the appellants, contended
that not only the genesis or origin of the-incident has not been properly
presented, but the prosecution mserably failed to substantiate the offence of
mur der puni shabl e under Section 302, I'PC, even read with Section 149, though
on the facts of this case, Section 149 had no applicability at all. According to the
| earned counsel, the version of PW with reference to the occurrence, the place
and the manner of assault and inflicting of injuries, not only belies their claimbut
casts serious doubts on the veracity and credibility of the materials, and taken
together with the serious om ssions on the part of the Investigating Oficer to
secure the alleged bl ood stained earth seen by himat the place of occurrence or
the recovery of the crops said to have been renoved, the prosecution case stood
shattered and seriously underm ned. The |earned counsel also invited our
attention to the materials on record as well as the findings recorded by the courts
bel ow to substantiate the claimon behal f of the 1st appellant that the essentia
i ngredi ents of an of fence under Section 379 cannot be said to have been proved
against the first accused. So far as the other accused are concerned, according
to the |l earned counsel, the ingredients necessary to attract Section 302/149, |PC
al so could not be considered to have been substantiated for the prosecutionto
justify a conviction under Section 302/149. Sinilar grievance has al so been
ventilated in respect of the other offences for which the various accused have
ot herwi se been convicted and sentenced. Per contra, M. B.B. Singh, |earned
counsel appearing for the respondent-State, contended that concurrent findings
recorded by both the courts bel ow on a proper appreciation of the materials on
record do not call for interference and the gri evance now sought to be nmamde out
is not well nerited and the appeal has no substance whatsoever. Both the
| ear ned counsel took us through the relevant findings, the evidence in support
t hereof and the governing principles of |aw

On carefully going through the findings recorded in the |light of the
materials on record, we find that though the claimfor total acquittal of the
accused and conpl ete exoneration fromany liability is not well-nerited, the
grievance, to sonme extent, cannot be said to be entirely devoid of nerit. Havi ng
regard to the overlapping nature of conviction of the accused under different
provi sions, we would consider it appropriate to deal with the clains initially about
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the occurrence and thereafter vis--vis the of fence under different provisions of
the Penal Code. So far as the occurrence, which itself has been seriously

di sputed only by trying to pick | oopholes in the case of the prosecution, but by
projecting the events and occurrence, subject-matter of the counter conplaint

| odged with the Police, we find no nmerit whatsoever in the chall enge made on

behal f of the appellants and it has been rightly rejected by the courts bel ow

PWs. 4,5,6,8 and 10 have spoken to about the occurrence fromits inception and

they have been found to be not only consistent, truthful and reliable and despite
certain mnor discrepancies or variations on certain insignificant matters and that
too not on relevant and vital aspects of the case, but inspired conplete
confidence with the courts below to accept the sane. Neither the analysis nor
sifting of evidence and assessnent nade thereof by the courts belowin this

regard to draw the necessary inference and record findings could be held to

suffer fromany serious infirmties nor patent illegalities to oblige this Court to
have any re-appreciation of the sane. There is nothing in |law, which mandates

for discarding the case of the prosecution, though the | apse may deserve
deprecation, despite the existence of reliable evidence to connect the accused or
substantiate the place of occurrence, for non-lifting the blood stained earth on the
spot. In'the teeth of the ocular evidence of those who actually w tnessed the
occurrence, the so-called | apse, which has al so been properly explained by the

I nvestigating Oficer (PW12), cannot cast any doubts about the manner of
occurrence or its place of occurrence. The om ssion to recover the crops

renoved, al so, in our view,  cannot be considered to falsify the case of the
prosecution when it stood otherw se sufficiently established by cogent and

convi ncing oral evidence concurrently found acceptable to by the | earned Tria
Judge as well as the Judges in the H gh Court.

The plea of alibi set up by A~3 and A-4 has been rightly rejected in the
teeth of the evidence attenpted to be produced for the defence which could
neit her be shown to be genuine or credible, but also rightly held not to be of the
quality to inspire any confidence with the courts below. So far as the counter
conplaint filed is concerned, the version in this regard could not be substantiated
on behal f of the accused and the so-called-injuries found on sonme of the accused
were consi dered to be capable of being created for the purpose of the case and
not believed, in our view, rightly by the courts below. The fact that sone of the
witnesses were relatives of the victinmis famly is no ground to reject their
evi dence as untrustworthy. 1In law, what is expected is to analyse and scrutinize
the sanme with due care and caution before accepting or acting upon the sane
and this exercise has been neticul ously undertaken by the courts bel ow and no
dent could be made on the prosecution case, inthis regard fromthe stand taken
on behalf of the accused. Being also an appeal entertained under Article 136 of
the Constitution of India and for the reason that the concurrent findings regarding
the manner of occurrence, place of occurrence and the nethod of inflicting
injuries, found substantiated agai nst the accused by accepting the prosecution
case does not call for our interference, within the nornal permissiblelinmts. No
perversity in the approach or the ultimte findings recorded coul d be nade out
and the factual findings recorded remain unassailable, though as we would
consi der hereinafter the inferences drawn with reference to the actual offences
said to have been committed by the accused nay require sone alteration
nodi fi cati on and interference.

So far as the offence under Section 379, IPC, for which the first accused
has been convicted, is concerned, the grievance of the |earned counsel for the
appel | ants does not nerit our acceptance. Though, it has been contended wth
sone force that there is no proof of actual uprooting and renoval of the standing
crops as alleged, we are of the view that nere non-recovery alone is no sufficient
ground to sustain such a claimon behalf of this appellant. As noticed earlier, the
oral evidence tendered by PW, who witnessed the occurrence, firmy
establ i shed the uprooting of some of the crops and renoval of the same. The
evi dence of PW 12, who visited the place of occurrence during the course of
i nvestigation, |lends corroboration to the sane. The first accused was not
convi cted under Section 302, |IPC, or under any other provisions, except Section
379, I PC, because even according to the PW., he was held physically by PW10
till the end of the occurrence. Woever, intending to take dishonestly any
novabl e property out of the possession of any person w thout that person’s
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consent, noving the property in a manner to facilitate such taking will be
conmitting theft as defined under Section 378, |PC. A thing attached to the
earth as soon as it is severed fromthe earth will sufficiently constitute the

i ngredi ent necessary to make the act fall under the said provision. [Illustration (a)
to Section 378 would further clarify the position beyond doubt that as soon as the
severance is effected in order to take dishonestly such conmmodity out of the
possessi on of any person without his consent, the conmi ssion of the offence of
theft stood conmpl eted. Consequently, we see no reason to differ fromthe

convi ction recorded under Section 379 as against A-1, but, at the same tinme, we
are of the viewthat in the absence of any substantive proof of the value of the
same and the |apse of tinme, the maxi mum sentence envi saged under Section

379 need not be inposed and the interest of justice would be nmet if the sentence
is reduced to one year RI.

As for the conviction of the accused, A-2 to A-7 under Section 302, |PC,
read with Section 149 and, in addition, Section 109, IPC, also, as far as A-5 is
concerned, we are of the view that even the facts noticed and specifically found
by the courts below do not warrant such a conviction. Even as per the version of
the prosecuti on wi tnesses, there is no basis for an offence under Section 149,
| PC. The genesis of the incident commenced with the first accused entering the
field of the deceased and uprooting stealthily sonme of the standing crops and
only when he was caught and a tussle ensued and ‘hullas’ were raised they
brought the other accused suddenly into the scene. The accused were initially
asking PW 10, the deceased and other nmenbers of his famly, who were
present, to release A-1 and it is only when the deceased refused to release him
stating that he will be put before the Panchayati in the village and till then he wll
not be rel eased, the situation becane aggravated and on the all eged exhortation
by A-5, the assault on the victimtook place, ‘all on the spur of the noment. There
is absolutely no evidence whatsoever to attribute any conmon object or such a
thing having activated all of themto join in furtherance of the object either before
arrival or during the course of occurrence as such.. Hence, the charge under
Section 149, IPC, has to fail and the conviction thereunder is liable to be and
shal | stand set aside. Consequently, it becones necessary to consider and
adj udge the guilt of the accused with reference to the death of the victimon their
own i ndi vi dual acti ons.

The evidence of witnesses for the prosecution, who are said to be eye
wi tnesses to the occurrence, itself shows that it i's only when A-5 gave the
exhortati on on which A-4 conmenced the assault on the 'deceased with Bhala on
the right side of the neck, identified to be the Injury No.1 by the Doctor (PW11).
This was followed by A-2 with a blow on the head of the deceased with lath
portion of Bhala, identified by medical evidence as Injury No.3. A-3 also gave a
bl ow wi th Bhala on the back of the deceased causing an incised wound | njury
No. 2 as per the nedical evidence. Injury No.4 was said to have been caused by
A-5 by using lathi on the back of the victim The abrasion with-bruise marks in
the I ower part of the back side of the victim identified as Injury No.5 was not
ascribed to anyone. PW11, the Doctor who conducted the post nortem on the
dead body, categorically stated that Injury No.1l was caused by some pointed
weapon like Bhala and Injury No.2 by sone sharp cutti ng weapon and even by
the cutting edge of Bhala. While Injury Nos. 3 to 5 mght have been caused by

any hard blunt weapon or even by a lathi, in his opinion, Injury Nos. 1 and 2 were
grievous and Injury No.3 dangerous to life in ordinary course of nature, though 4
and 5 were sinple in nature. It is only by way of exaggeration some of the PW

stated in their anxiety, attributing each one of the accused with one or nore
injuries but the sane did not tally, except to the extent indicated above, with
those actually found on the dead body as per the post nortemcertificate and of
PW 11, the Doctor. A-6 and A-7 were not proved to have inflicted any injury of
the nature found on the body, particularly contributing to the death of the victim
Therefore, the accused, A-2, A-3, A-4 and A-5 alone should be held liable for the
hom ci dal death of Sotilal Yadav. Now that A-2 and A-5 are dead, we have to
confine our consideration in this regard with reference to A-3 and A-4. The
further question that requires to be considered is as to whether on the evidence
et in the of fence of murder puni shabl e under Section 302 has been proved or

that the action of these accused has to be dealt with under any other provisions
of the Penal Code.
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The | earned Trial Judge, in addition to the facts noticed by us with
reference to the genesis of the occurrence, its aggravation stage by stage on the
spot, has found specifically that there is no case of any pre-neditated nurder.

As the accused gathered on the spot on hearing the comotion or hullas raised

by A-1 and PW10 and others, it was only to secure the release of A-1 and when

a demand in this regard was nade and rejected outright by the deceased stating

that till a Panchayati was held in the village, A-1 will not be released, the assault
comenced, all of a sudden, in a fit of passion

As per exception 4 to Section 300, cul pable homicide is not nurder if it is
conmitted without premeditation in a sudden fight, in the heat of passion upon a
sudden quarrel and without the of fenders taki ng undue advantage or acting in a
cruel or unusual manner. =~ Further, before a charge of nurder punishable under
Section 302 could be hel'd to have been proved by the prosecution, it is not
nerely enough to claimthat none of the five exceptions to Section 300, have
been prima facie established by evidence on record but it is inevitably necessary
for the prosecution to bring the case under any of the four clauses of Section
300, IPC, 'to get a verdict of nurder punishable under Section 302, IPC. In this
case, it '‘has been held even by the Trial Court that there was no preneditation to
commt the offending act and as a matter of fact fromthe genesis or origin of the
occurrence, it could be seen that A-1, while uprooting sone of the standing crop
was caught by PW10 and the during the course of tussle and ‘hullas’ raised only
the other menbers of the famly of the deceased and villagers as well as the
accused arrived on/'the 'scene and the attenpt as well as the aimof the accused
were nerely to release A-1 fromthe clutches of PW10 and the victimand only
when their request to allow A-1 to go, was rejected with a retort that A-1 will be
subjected to Village Panchayat and till then will not be rel eased, the situation got
flared up suddenly and worsened, resulting in the assault of the victim The
| earned Trial Judge, though has considered at length the question of liability of A-
1 to be punished under Section 302/149, 147, |PC, has chosen to junp to the
conclusion in this regard agai nst the other accused on the assunption that those
others fornmed an unl awful assenbly with a conmon obj ect and proceeded to
convict themtherefor as al so under Section 302, IPC. ' The charge under Section
149, 1PC, on the evidence on record and facts proved, could not be said to have
been nade out beyond reasonable doubt. Consequently, the charge under
Section 147 or 148, as found agai nst sonme of the accused, al so cannot be
sustained and is liable to be set aside. Even the Hi gh Court does not seemto
have properly considered these aspects, except affixing its approval to the
manner of consideration undertaken and-affirmng the conclusion of guilt, as
arrived at by the Trial Court without applying its mnd tothe question as to the
awful inferences that really flows fromthe primary facts found proved. The
evidence on record relating to the occurrence cannot be taken to provide any
safe basis for conming to a conclusion that the accused forned thenselves into
an unl awful assenbly with a common object, as envisaged in section 141.

However, fromthe evidence on record it appears that when accused No.1 was

not rel eased by the conplainant party, the accused Nos. 2, 3, 4 &5 forned a
comon intention to commt an offence, in furtherance of which they used

weapons |ike spears and lathis and inflicted injuries on the vital parts of ‘the body
of Sotilal, deceased. The prosecution has established that the aforesaid four
accused persons joined in the actual doing of the act which resulted in the death
of Sotilal and the common intention though not initially in existence, was forned
during the transaction on the spot. The existence of the comon intention
anongst the aforesaid accused persons has been established fromthe

surroundi ng circunstances and fromtheir conduct on the spot. The absence of

the charge under Section 34 against the aforesaid accused persons woul d not

make any difference because on the proved facts and the evidence avail able on
record, their intention to commit an offence has been established. Failure to
charge the accused under Section 34, who stood charged under Section 149 |PC
woul d not result in any prejudice to them [Dalip Singh vs State of Punjab (1954
SCR 145)]. The aforesaid accused persons can, therefore, be convicted for the
maj or of fence read with Section 34 of the Indian Penal Code.

To the case on hand and facts found established, Section 304 Part-1 only
could be held to be attracted, since at best the case can be one where the
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accused might be said to have caused a bodily injury as is likely to cause death,
with an intention to cause death. Therefore, there is every justification and
necessity to alter the conviction recorded under Section 302/149, |IPC, into one
under Section 304 Part-1, read with Section 34 IPC, and that too so far as
Accused Nos.2, 3, 4 and 5 of whom A-2 and A-5 are already dead. 1In the

absence of Section 149 there is no evidence to show that accused Nos. 6 and 7
shared any comon intention to commit the offence of cul pabl e hom ci de

alongwith accused Nos. 2, 3, 4 and 5. To rope themin the comr ssion of the

of fence, the prosecution attributed sone overt acts to accused Nos. 6 and 7

whi ch stand belied by the nedical evidence. Al the injuries found on the person
of the deceased are attributable to accused Nos. 2, 3, 4 and 5 only. Accused
Nos. 6 and 7 cannot be convicted even for the offence punishabl e under Section
304 Part |, IPC. So far as A-3 and A-4 are concerned, we are satisfied, on the
facts and circunstances of the case, that the inposition of 10 years R 1. would
sufficiently meet the requirenents of justice and to this extent, the judgnents of
the courts bel ow shall stand altered and nodified.

The of f ence under Section 225, |IPC, held proved against A-2 to A7,
cannot at ‘all be said to have been substantiated. Though A-1 was found
uprooting the crops in the land of the victinmis fam |y and caught in the action, the
intenti on-and resol ve of those who detained himand the victimwas not to
rel ease himtill subjected toa Village Panchayat and it was not as though they
wer e bent upon handing A-1 over to Police for further lawful custody or action. In
the light of such evidence comng to |ight even fromthe prosecution case, a
convi ction under Section 225, nerely because there was a denand to rel ease
him is rendered inpossible, all the nore so when except a demand so nade,
not hing further was done in this direction to get himrel eased. The conviction
and sentence inposed under Section 225, |IPC, therefore, shall stand set aside.

The conviction under Section 324, |IPC, of the A-2 and A-6 and of A-6 and
A-7 under Section 323, IPC, alone renmains to be considered. The conviction of
A-2 under Section 324, IPC, was for the assault said to have been nade by this
accused on Laxm Yadav, the father of the deceased, with Bhala on his right eye
brow. Likew se, A-6 was also said to have attacked Laxm Yadav with Farsa on
his head as well as on both hands causing incised wounds. The conviction of
A-5 and A-7 under Section 323 was for having assaulted Ram Ki shan Yadav
(PW5), the father-in-law of the deceased, with lathi on his back. So far as this
part of the conviction and sentence of one year R I. under Section 323 is
concerned, no interference is called for. A-5 also is no longer alive. Simlarly, no
infirmty in the conviction of A-2 and A-6 under Section 324, IPC, and the
sentence of three years R 1. inposed therefor, could be substantiated before us,
to call for our interference in this appeal. —As noticed earlier, A2 is not alive any
| onger. Consequently, the conviction of A-6 under Section 324 and A-7 under
Section 323 and the sentence inposed therefor shall stand confirned.

The appeal shall stand partly allowed, with the resultant position as
fol l ows:

(a) The conviction and sentence under Section 379 1.P.C. upon A-1 shal
stand confi rmed.

(b) The conviction and sentence under Section 302 read with allied provisions
stand nodified into one under Section 304 Part-1, read with Section 34
IPC, with ten years R 1. in respect of A-3 and A-4, and they shall undergo

the remaining part of the sentence, if any.

(c) The conviction and sentence upon A-3, A-4, A-6 and A-7 under Section
147 or 148, as the case may be, shall stand set aside.

(d) The conviction and sentence of three years R I. inposed upon A-6 under
Section 324, IPC, and of one year R 1. under Section 323, |PC, inposed
upon A-7 shall stand confirned.

(e) The conviction and sentence under Section 225, IPC, of all the accused
shall stand set aside.
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(f) I f any of the accused have al ready undergone the period of sentence, as
nodi fi ed under this judgnent, they shall be imredi ately rel eased unl ess

required in any other case. The bail bond of A-3 (Shibu Yadav) shall

stand cancel |l ed and he be taken into custody for undergoing the rest of

the sentence, if any.

J.

(R P. Sethi)

J.

(Dor ai swany Raj u)

May 1, 2002.




