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PETI TI ONER
UNI ON OF | NDI A AND ANOTHER

Vs.

RESPONDENT:
ONKAR CHAND AND OTHERS

DATE OF JUDGVENT: 02/ 02/ 1998

BENCH
K. VENKATASWAM , A. P. M SRA

ACT:

HEADNOTE

JUDGVENT:
JUDGMENT
K. Venkat aswami, J.

In all these' appeals a conmon issue arises for
consi deration and decision. Hence they are heard and
di sposed of by this common judgnent.

By way of sanple, the facts in the case of Onkar Chand
(CGivil Appeal No. 68/90) are given. The said Onkar Chand
originally belonged to H nmachal Pradesh State Police and
cane on deputation to the Intelligence Bureau, Mnistry of
Hone Affairs, Govt. of India on 17.8.1970 as JI G| (Junior

Intelligence Oficer, Gade - 1). He continued as such unti
he was pronoted agai nst deputation quota to the next higher
rank of Assistant Central Intelligence Oficer, ‘Gad - Il

(for short*ACIOI1") by an order dat ed 11.10. 1977
Factually, he took charge of the said post on 2.1.1978. He
was absorbed permanently in the Intelligence Bureau by an
order dated 10.12.1980 with effect from 31.12:1977 as JIO 1.
His services in the grade of ACIO Il were regularised with
effect from1.1.1985 by an order of even date.

His grievance was that his seniority. in the grade of
ACIO 11l was reckoned from 1.1.1985, the dat e of
regul arisation in that cadre, and not from 11.10.1977, the
date on which he was pronoted to that rank. It was his case
that his services even as deputationist in the posts of JIO
| and ACIO 11l should be taken for reckoning seniority.

The next pronotion from ACIO Il was to the  post of
ACIO|I. The mininmumservice required in the cadre of ACIO 11
for pronmotion to the post of ACIO I was conplete five years.
The appellants pronoted him as ACCO 1 only on 2.1.1990 on
the ground that the said Onkar Chand was regul arised in-the
cadre of ACCO- Il with effect from 1. 1.1985. According to the
sai d Onkar Chand, he shoul d have been considered with effect
fromthe date on which he joined the post of ACIOIIl on
2.1.1978, if not from the date of his pronotion, nanely,
11.10.1977, by counting his seniority accordingly. Al his
claims to that effect before the authorities concerned did
not yield the desired results which obliged the said Onkar
Chand to nove the Tribunal for a direction to the
authorities that his seniority in the cadre of ACOII
should be fixed after counting his service from2.1.1978 in
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that grade and consequently he should be eligible for being
considered for future pronotion on the said basis.

The appel l ants opposed the claimof the said Onkar
Chand by contendi ng that according to the general principles
of seniority, as per the Meno issued by the Mnistry of Home
Affairs, the seniority of transferees was determ ned from
the date they were appointed on transfer basis in the
Departnment. Wen so appointed on transfer basis, the
transferees will be placed below all departnental officers
pronoted earlier than the date of the absorption of the
transferees permanently in the Intelligence Bureau in the
grade of JIOI. In the case of Onkar Chand, he was
permanently absorbed as JIO1 only on 10.12.1980 w.e.f.
31.12.1977. H's services earlier to 31.12.1977, according to

the appellants, in the Intelligence Bureau in the capacity
of deputationist wll not  be taken into account for the
pur pose of seniority in the cadre of JIOI. On the
absorption of Onkar Chand permanently w.e.f. 31.12.1977, he
will be placed junior-nost in'that cadre and the seniority
wi Il be ‘counted accordingly.” Though, in the neanwhile, he
was pronmpted as ACIO Il on ad hoc basis against the
deputation quota, his turn for regular pronotion as ACIO I
will come only in the year 1984 as his junior departmenta

JIGs were pronoted on the basis of 1984 DPC.

The Tri bunal was not inpressed by the contentions put
forward on behalf of the appellants. Purporting to follow a
decision of this Court in Narendar ~Chadha-and O hers vs.
Union of India and Ohers [(1986) 2 SCC 157], it took the
view that when a person has been allowed to function in a
hi gher post for many years on -ad hoc basis, it would be
unjust to hold that he has no sort of claimto such post.
The Tribunal has proceeded that such aview h as been taken
in other case and purporting to follow that decision, the
Tribunal held the at the seniority of the said Onkar Chand
inthe cadre of ACIOIl wll be counted from2.1.1978 and
accordingly directed the appellants to fix the seniority
fromthe said date

Aggrieved b y the above ratio laid down ‘b y the
Tri bunal, these appeals by special |eave are filed.

W nay at the outset point out that M. TLV Ilyer
| earned senior counsel appearing for the appellants fairly
stated that irrespective of the decision in these appeals,
the contesting respondents will not be disturbed as the
direction of the Tribunal has already been given effect to
so far as the contesting respondents are particular to get a
decision on the point in issue for application in other
cases.

We have carefully perused the order of the Tribuna
under chal | enge and considered the rival subm ssions. W are
of the viewthat the Tribunal had nmis-directed itself in
under st andi ng and applying the ratio laid down by this Court
i n Narendar Chadha’ a case (supra). That was 'a case
concerning the seniority dispute between the direct recruits
and pronotees belonging to the same Departnent. The case on
hand is not a case of that type. On the other hand, the
present case is a dispute concerning the seniority and
pronoti ons bet ween t he depart ment al candi dat es and
deput ati oni sts, who had subsequently consented to be
permanently absorbed in the Department of Intelligence
Bureau. The Tribunal by extensively quoting from the
judgrment of this Court in Narender Chadha's case, cane to a
wrong conclusion by applying the same to the f acts of this
case.

The indi sputable facts, which we have given above, wll
show that Onkar Chand was a deputationist. Wen he was
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per manently absorbed as JIOIl we.f. 31.12.77 he was
factually working as JIOI. Though, he was pronpted to
officiate in the rank of ACCO Il in the deputation quota by

an order dated 11.10.77, he joined that post on 2.1.87. A
perusal of the promption list (vide Ex.R Il at page 124)
wi Il show that separate |ists were prepared for departmenta
candi dat es, per manent |y absor bed candi dat es and
deputationists. It is also worthy to note that the inter se
seniority anong the different categories were also fixed in
the list. 1t is not in dispute that the deputationists have
got certain percentage of quota for pronotion. The said
Onkar Chand was pronmpoted to officiate in the rank of ACIO 11
only agai nst the deputationist quota is not in dispute. At
this juncture, it is necessary to quote the relevant clause
in the office Menorandum dated 22.12.59 regarding the
fixation of seniority of ~persons appointed by transfer in
accordance with the Recruitment Rules. Clause 7(iii) reads
as follows :-

"\Were a  person is appointed by

transfer in accor dance with

provisionin the recruitnment rules

providing for such transfer in the

event of non availability of a

suitabl e candi dat e by di rect
recruitnent of pronoti on such
transferees shall be grouped wth

direct recruits or pronotees, as

the case may be, for the purpose of

para 6 above. He shall be ranked

bel ow all di rect recruits or

pronot ees, as the case may be

sel ected on the sane occasion."

Therefore, when the said Onkar Chand was permanently
absorbed (by transfer) in the cadre of JIOI WE F. 31.12.77
he rmust take his seniority below the persons in the
departnment already in the cadre of JIO I on that date. One

nore relevant factor will be that a person in the cadre of
JIO1 has to put ina mnimm years of service before
aspiring for pronotion as ACI O 1 1. The appellants, 'taking

the date of pernmanent absorption of the said Onkar Chand as
JIOI we.f. 31.12.77, fixed the seniority in that cadre and
so considered his turn for regular pronotionas ACIO 11 cane
only in the year 1984 as his junior departnental JI.Os were
pronmoted on the basis of 1984 D. P.C.

On these factors, one cannot find ~fault with the
fixation of seniority of the said Onkar Chand by the
appel l ants, which was challenged before the Tribunal. The
Tribunal was no right in holding that the services rendered
by the said Onkar Chand as a deputation pronotee in the
officiating cadre of ACCO Il from2.1.78 has to be reckoned
The earlier ad hoc pronotion as ACIO Il being against the
deputation quota that service cannot be clainmed by a
deput ati oni st once he opted for pernanent absorption.in the
Department. |f he wanted to continue the seniority in-the
deputation quota be running the risk of being repatriated to
his parent departnent, he ought not to have opted for
per manent absorption. After opting for the permanent
absorption, he cannot claim the benefits of absorption as
well as the service put in by himin the deputation quota as
ACIOIl. On the said basis, the appellants placed their
case before the Tribunal that the said Onkar Chand was not
entitled to seniority we.f. 2.1.1978 and his application
before the Tribunal was, therefore, liable to be dismssed.
As noticed earlier, the Tribunal cane to that wong
conclusion by wongly applying the ratio laid down by this
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Court in Narender Chadha's case to the facts of the present
case.

Li kewi se, the Tribunal also was not right in assum ng
that an earlier order of the Tribunal was to be followed. It
was pointed out by the |Iearned counsel for the appellants
that the wearlier order of the Tribunal on facts was
di stingui shabl e. According to the |I|earned counsel for the
appel l ants that in t hat case when t he concer ned
deput ati oni st was permanently absorbed he was factually
working in the higher cadre. Therefore, that case cannot be
cited to support the case of Onkar Chand. W nay at once
point out that we are not <called wupon to decide the
correctness or otherw se of the ratio of that decision and,
therefore, we are not expressing any opinion on that.
Suffice it to say that the Tribunal was not right in
directing the appellants to calculate the seniority of Onkar
Chand w.e.f. 2.1.78 and granting other consequential relief.

What we have sai d about Onkar Chand applies also to two
ot her connected appeals as the facts are sinilar

Inthe result, the appeals are allowed. W nake it
clear that notw thstanding out —allow ng these appeals by
upsetting the order of the Tribunal, the contesting
respondents shall not be affected by this judgnent as the
appel l ants are interested only to have a ruling on the point
in issue for application in the other cases. No costs.




