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ACT:
Sessions Trial - Commi t nent Proceedi ng- Order of discharge by
Presi dency /Magistrate-H gh Court, if can set aside such
or der and direct conmtnent-Hi gh Court’s Power of
revision--'"Sufficient grounds,”’ meani ng of -Duty of
Conmitting Magistrate-Code of Crimnal Procedure (Act V of
1898) ss. 439, 209, 210, 213.

HEADNOTE

The High Court has anple power under S. 439, read wth S
435, of the Code of Criminal Procedure to revise an order of
di scharge nmade by a Presidency Magistrate in a commtnent
proceeding, and to direct the commttal of the accused
person to the Court of Session. Section 439 of the Code
contenplates all the powers of an Appellate court under S
423. O the Code, except the power to convert a finding of
acquittal into one of conviction and that such powers nay be
exercised in the case of any proceeding. There i's,
therefore, no basis for the proposition that the Hi gh Court
can revise only such orders as are nade appeal able by the
Code.
Malik Pratap Singh v. Khan Mahoned, (1909) IL.R 36 /Cal
994 and Enperor v. Varjivandas alias Kalidas Bhai das, (1902)
l.L.R 27 Bom 84, referred to.
The words "sufficient grounds" occurring in SS. 209, 210 and
213 of the Code of Criminal Procedure do not rmean sufficient
grounds for the purpose of conviction but nmean such evi dence
as would be sufficient to put the accused upon trial by the
jury. In each case, therefore, the conmmtting Magistrate
has to be satisfied whether or not a prim facie case has
been nmde out against the accused person by reasonably
reliable evidence. Were he is satisfied that it has been
he has to conmit the accused to the Court of Session and it
is for the jury to decide which of the conflicting versions
it should accept and either to convict or acquit him
Queen Enpress v. Nandev Satvaji, (1887) I.L.R 11 Bom 372
approved.

Case- | aw revi ewed.
Consequently, in a case where a comitting Presidency
Magi strate, on a full and el aborate consideration of a |arge
vol ume of evidence, both oral and documentary, adduced both
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by the prosecution and the defence came to the conclusion
that no Crinminal court would convict the accused persons on
such evidence and discharged themand the H Court in
exercise of its powers
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under S. 439 of the Code of Crimnal Procedure set aside the
order of discharge and directed the conmttal of the accused
persons to the Court of Session on charges under s. 409 and
S- 409 read with s. 109 of the Indian Penal Code and it
could not be said that the evidence had not made out a prinma
facie case against the accused persons or that it could not
be reasonably relied on

Held, that it was preemnently a case for conmittal to the
Court of Session, the order of discharge nade by the
Presidency Magistrate was highly inmproper and the Hi gh
Court’s order mnust be affirned.

Held further, that the appellants could not be allowed to
make a grievance of the inordinate delay in bringing themto
trival, for which they thenselves were primarily responsible,
and such delay could be no ground for not holding the tria
at-all.

JUDGVENT:
CRI M NAL APPELLATE JURI SDI CTI O\~ Crimi nal Appeal No. 3 of
1954.
Appeal by special |eave fromthe judgnent and order dated
the 22nd June, 1951, of the Bombay High Court in Crimna
Revi sion Application No. 1425 of 1950, arising out of the
judgrment and order dated the 9th Septenber, 1950 of the
court of the Presidency) Mgistrate Fifth Court, Dadar,
Bonbay in Cause No. 7825/ P of 1949.
P. R Das, S. A Desai, Shellim Samuel and |. N. Shroff,
for the appell ant.
B. D. Boovariwala, JindraLal and R H Dhebar, for the
respondent.
1957. Cct ober 8. The foll owi ng Judgnent of the Court was
del i vered by
SINHA, J.-The main question for determination in this appea
by special |eave is whether the H gh Court has power, and,
if so, the extent of such power, to revise an order of
di scharge passed by a Presidency Magi strate. The, order
i mpugned in this case was passed by a Division Bench of the
Bonbay High Court (Bhagwati and Wyas, JJ.), dated June 22,
1951, setting aside the order dated Septenber 9, 1950,
passed by a Presidency Magistrate of Bonbay, directing the
appel l ants who were accused 1 and 2 ‘before the |earned
magi strate, to take their trial in the Court of Session, on
a charge under s. 409, Indian Penal Code, as against
620
the first accused and under s. 409, read with's. 109, Indian
Penal Code, as against the second accused.

The facts |leading upto this appeal, in bare outline, are as
follows: On July 8, 1947, Raja Dhanraj Grji Narsingh Grji,
Chairman of the Dhanraj MIls Limted, who will be referred

to in the course of this judgnent as the conplai nant, | odged
a first information report before the Inspector of Police,
General Branch, C I.D., Bonbay, in witing, to the effect
that the Dhanraj MIls were fornerly his private property
whi ch  he converted into a limted concern in 1935. He is
the life-Chairman of the Board of Directors of the concern

Till 1937, he was the Managi ng Agent, but, in that year, he
transferred the managi ng agency to Rangopal Ganpatrai, the
first appellant who converted the managi ng agency into a




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 3 of 15

private limted concern consisting of hinself and nmenbers of
his famly. In 1943, the first appellant floated two
private limted concerns under the nane and style of (1)
Rangopal Ganpatrai and Sons as the Managi ng Agents and (2)
Ranri khdas Bal ki san and Sons Linited, as the selling agents.
Thus, the first appellant came to have control of the
managi ng agency and the selling agency as also of the MIlIs,
all inter-connected. The conpl ai nant had six annas share in
the nmanagi ng agency and the remaining interest therein was
owned by the first appellant and his famly. Di fferences
arose between the conplainant and the first appellant in
respect of the affairs of the MIlIs. The conpl ai nant’s
suspi cions were aroused with respect to the accounts of the
MIlls, and as a result of his private enquiries, he clains
to have discovered that " there were |large defalcations
conmitted in-the nmanagenent of this MII". It appeared to
him that during Septenmber to Decenber, 1945, the first
appel | ant-"as the Managi ng Agent, in the course of his |arge
purchases of ‘cotton bales for consunption in the MIIls, had
" 'dovetailed in these transactions about 20 bogus entries of
socal led purchases of 3,719 cotton bales from fictitious
merchants in the Bonbay market. The cost of these purchases
i nvol ved an approxi mate sum of Rs. 8,27,000. " Against the
customary practice of the
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MIlls, the first appellant nade paynents in respect of those
fictitious purchases by bearer cheques which were cashed by
his nen and the cash, thus obtained was m sappropriated by
him to his personal use and account. In order to cover up
those fictitious and bogus purchases, false entries had been
made in the books and registers and the receipts, kept by
the MIls In order to bal ance the stock-in-hand of cotton
bales the first appellant and his associates in the crine
like the second appellant, who is described as. the office
manager, showed bogus sales of -an equal nunber of bales said
to contain deteriorated cotton at reduce rates. The sale-
price of such bogus sales anpbunted to Rs. 4,19,000, thus,
causing a loss of over four lacs of ‘rupees to t he
shar ehol ders. The sale price is also said to have been
received in cash by bearer cheques which have, |ikew se,
been cashed by the enployees of the MIls and simlarly
m sappropriated to the appellant’s account. A third series
of bogus purchases are said to have been in respect of
stores, dyes an chem cals, etc., approximately of the value
of five lacs of rupees " by fal sely debiting various suns of
noney to a nunber of non-existent parties".” In order to
conceal the fraud, thus perpetrated on.the MIls other false
entries in the books of account and other docunents relating
to those bogus transactions were alleged to have been nmde
by the first appellant and his underlings. It was, further
alleged that the conplainant’s suspicions were further
strengthened by the false statement made at  a Directors’
nmeeting that there was a strike and that the strikers had
burnt sone records of the MIIs. Three persons, nanely, the
first appellant, Harprasad Gupta, the second appellant and
A. R Milla Feroz who was subsequently discharged by the
nmagi strate, were naned as the three accused per sons
concerned in the crine of enbezzlement in respect of the
funds of the MIls. During their investigation, the Police
had taken possession of the rel evant books of account from
the precincts of the MIls. On July 19, 1948, a charge-
sheet under s. 409 and s. 409/109, Indian Penal Code, was
submitted by the Police, against the aforesaid three
persons, for

622




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 4 of 15

defal cation of Rs. 8,97,735 and odd between August 1, 1945
to July 31, 1956. The nanes of 40 witnesses appear in the
char ge- sheet .

The | earned Presidency Magistrate, Shri C. B. Vel kar, passed
a | prelimnary order’ in which he considered the question
whet her the enquiry against the accused persons should take
the formof the procedure for sunmons trial or for a warrant
trial or commtnent proceedings prelimnary to their being
placed on trial before a Court of Session. After a
consi deration of the police charge-sheet and his own powers
adequately to punish the offenders if their offence were
made out, and the relevant provisions of the Crimnmnal
Procedure Code, he recorded the follow ng order:

. I hold that this case is governed by s. 207
Crimnal Procedure Code and as such | order that this case
shoul d be proceeded with on Sessions Form"

Thereafter, = the learned magi strate exam ned as nany as 42
wi tnesses” for -~ the prosecution between Novermber, 1948 and
October, 1949. He also considered the witten statements of
the accused persons, filed in Cctober and Decenber that year
and_ a very |arge vol une of docunmentary evidence, which was
exhibited in the case, nunbering many hundreds of exhibits
and running Jinto thousands of pages, as wll presently
appear. On Decenber 17, 1949, after hearing counsel for the
parties and considering their respective versions as
contained in the oral and docunentary evi dence, the |earned
magi strate recorded the following order:

. I agree with this view and order that accused No.
3 shoul d be di scharged.

As regards accused Nos. 1and 2 1 hold that there is a prim
facie case to charge themand for reasons already nentioned
| restrict the charges to the follow ng counts:".

Then, he framed seven separate charges in respect of nuch
smal l er suns agai nst the two accused persons under s. 409,
read with s. 109, Indian Penal Code.

He also decided, apparently on a msunderstanding of a
circular issued b the Registrar of City Cvil and
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Sessions Court, of August, 1949, to try the case hinself.
This, in our opinion, was a serious mistake on his part

i nasmuch as he lost sight of those very considerations on
which he had previously, in his order of My 6, 1948,
decided to bold only a prelimnary inquiry " on -Sessions
Form The | earned magi strate appears to have thought that, as
an offence wunder s. 409, Indian Penal Code, was not
exclusively triable by a Court of Session, irrespective of
the enormty of the offence alleged and hi's power properly
and adequately to punish such an of fence, he was enmpowered
by the Circular aforesaid to try the case.. This was a grave
error in exercise of judicial discretion vested in the
nmagi strate

The State CGovernnent of Bonmbay noved the Hi gh Court against
the order aforesaid of the |earned Presidency Magistrate
deciding to try the case hinself on the seven nutilated
charges franmed by him The application in revision was
heard by a Division Bench consisting of Bavdekar and
Chai nani, JJ. The H gh Court by its order dated March 1

1950, renmitted the proceedings to the |earned nuagistrate,
after reframng the charges which are as under

"That you, accused No. 1 Rangopal Ganpatrai Ruia being an
agent of the Dhanraj MIls Ltd., and in such capacity
entrusted with property, viz., the amount of Rs. 6,06, 661- 3-
6, being the proceeds of the cheques Nos. Exhi bits J/22,
J/ 23, J/25, W3, H4, J1, J/2, J/4, J15, J/30 to J/32, J/33,
J/ 34, J/10 to /J13, belonging to the said MIIls, commtted
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at Bonbay, between the dates of the 21st August, 1945 and
the 31st of Decenber, 1945, crimnal breach of trust with
respect to the above property, and thereby conmtted an
of fence punishable wunder section 409 of the Indian Pena
Code and within the cognizance of the Court of Session of
the City of Greater Bonbay.

And | further charge you, accused No. 2 Harprasad GChasiram
Gupta, and the said Rangopal Ganpatrai Ruia, accused No. 1,
between the dates of the 21st of August, 1945 and the 31st
of Decenber, 1945, at Bonbay conmitted the offence of
crimnal breach of trust as an agent in respect of the
amount of
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Rs. 6,06, 661-3-6, being the proceeds of the cheques Exhibits
J/22, J/23, J/25, W3 and W4, J/1, J/2, J/4 J15, J/80 to
J/32, J/33, J/34, J/10 to J/ 13 belonging to the said MIlIs,
and that you between the said dates and at the sanme place
abetted the said accused No. 1. Rangopal Ganpatrai Ruia, in
the conmission of the said offence of crimnal breach of
trust as an agent, which was commtted in consequence of
your _abetrment, and you have thereby comritted an offence
puni shabl e under section 109, when read with section 409 of
the Indian Penal Code, and within the cognizance of the
Court of Session, Geater Bonbay."

After setting out the case of the parties in sone detail
the High Court acceded to the argunents made on behalf of
the State that the charges framed by the | earned Presidency
Magi strate, « required to be completely changed in form and

subst ance. Though it did not "desire to fetter t he
di scretion of the magistrate", it clearly expressed the view
that "the case ought to be conmitted to the Court of
Sessi on". The High Court clearly took the view that the
magni tude of the case and the anobunt of punishnent in the
event of a conviction, clearly justified a conmittal. But

inspite of giving that clear direction in view of the fact
that the magistrate hinself had found a prinza facie case
for the prosecution, it returned the proceedings to the
| earned nmmgistrate after reframing the charges, wth a
direction to expedite the case.

On receiving the case back fromthe H gh Court, the learned
magi strate recorded the evidence of two defence w tnesses in
gr eat detail, covering about 50 pages in print and
accounting for the nonths of March to June, 1950. It
appears that in spite of the expression of opinion by the
H gh Court, as aforesaid, that it was a fit case for
conmittal to the Court of Session, the |earned mmgistrate
decided to discharge the accused. On September 9, 1950,
after hearing the argunents, he wote 'a very elaborate

judgrment running into nore than 30 pages in print. Though
in formit is an order passed in comm tnent proceedings, it
reads like a judgnent after a full trial. The | earned
magi strate stated the prosecution case in all its details,
setting
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out the docunmentary evidence on which the charges were
based, running into 33 paragraphs and ten pages in print.
Then, he proceeded to state the defence version equally
el aborately, and enbarked upon a very detail ed exam nation
of the evidence in the case, to find which version is the
nore acceptable one. He felt convinced that the defence
version depending as it did, on the large nass of
docunentary evidence, explained by oral evidence of both
sides, was the nore acceptable one. He discussed seriatim
the evidence which according to the prosecution lent itself
to the sinister inferences to be drawn agai nst the accused
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persons, and then weighed all that evidence and bal anced it
as agai nst the innocent interpretations sought to be put on
that Iarge nmass of evidence on behalf of the accused. In
the result, be passed the following order in the |Iast
par agraph of this judgment:

"This case is pending with ne for about two years and had
gone on practically on the basis of audit of the mll
accounts in respect of these transactions in a Crinmina
Court. I do not think that | wll be justified in
permtting the time of another court being occupied for this
case unless a conviction in the case is reasonably probable.
For several reasons given above and | ooking to the evidence
of the prosecution as regards the question of delivery being
taken or not, | amof the opinion that on the evidence
before me no crimnal court would convict the accused and |
therefore hold that there are no sufficient grounds for
comm tting the accused for trial and this is not a fit case
to go to the sessions."

The Governnent of Bonmbay noved the Hi gh Court in revision
against the aforesaid order of discharge against the two
appel . ant s. The revisional  application was heard and
di sposed of by a Division Bench by its judgnent and order
dat ed June 22, 1951, which is alnost as long as that of the
| earned Presidency Magistrate, running into about 30 printed
pages. The Hi gh Court, after going.into the history of the
case., set out the prosecution version and the vol un nous
evi dence on which the prosecution case was founded.

The Hi gh Court pointed out that froma cursory

626
exam nation of the evidence |ed on behalf of the prose-
cution, it appeared: that 3,719 bales of cotton were

purported to be purchased by the MIls, and an equal nunber
of bales of that cormpdity were purported to. be sold on
behalf of the MIls, during the nonths of Septenber to
Decenber, 1945; that not-only the nunber of bales was the
same but also the classification of cotton  purchased and
sold; that except in two instances, in alnost all cases of
purchases and sal es, the transactions of sales purported to
have taken place sone days after the alleged purchases, and
that in no case did any sale purport to have taken  place
earlier than the purported purchase; that unlike admttedly
genui ne transactions, weigh nent certificates were not taken
by the sellers but by the accused No. 2 to P. W -~ Chottey
Lal; that the invoices from Chottey Lal were not ~ taken by
the sellers but by the accused No. 2; that cheques for |arge
amounts running into thousands and | acs of rupees, prepared
by, BhAt-- A, bank enpl oyee-were not crossed and order
cheques but bearer cheques; that such bearer cheques were
not nade over to the alleged sellers. or their /agents but
were taken away by accused No. 2; that those cheques were
not cashed by the alleged sellers but by the enployees of
the MIls; that the receipts for the amobunts were signed by
persons |ike accused No. 2 for fictitious agents of
fictitious vendors. These were sone of the circumstances
whi ch had been strongly relied upon by the prosecution for
showing that all those alleged transactions of sale and
purchase of cotton bal es were bogus transacti ons which had
been entered in the books of account kept by the conpany
with a viewto benefiting the accused persons, particularly
the first accused. It was also pointed out that nost of the
noneys obtained in the course of the alleged transactions of
sal es and purchases were in one-thousandrupee notes. 278 of
such one-thousand-rupee notes were traced to a bank on
account of the first appellant, and 118 of such
one-thousand-rupee notes were traced to another bank on
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simlar account. It was also pointed out in the judgnment
that no previous perm ssion of the Textile Controller was
obtained in
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respect of the noverment of cotton, which, during the
rel evant period, was necessary under the law. Simlarly, in
respect of the purchases of stores, etc., the persons shown
in the nenoranda of purchase were not found in the market to
be dealing with any such commodities and did not possess the
necessary licence.

The High Court al so noticed the argunments advanced on behal f
of the accused persons to the effect that the transactions
of sal es and purchases which were all eged by the prosecution
to be mere fictitious transactions which had no existence in
fact, were real transactions but had been in the ostensible
names of sone persons for the benefit of the second accused
and his partners who did not think it advisable or expedient
to use their own nanes; that the transactions have been
regularly entered in the books and registers maintained by
the “MIls and passed through several hands in the wusua
course of business, ‘as done by the MIls and as evidenced by
the | arge nunber of entries relating to the transactions im
peached in this case. The High Court also noticed the
several explanations offered by the defence to show that the
transactions had no sinister significance, and that they
were capabl e of bearing innocent inter retstions supporting
the defence version. |n our opinion, the Hgh Court need
not have exani ned the defence version in as great a detai
as they have done; but, perhaps, they took that course in
view of the very el aborate judgnent witten by the |[earned
Presi dency Magi strate. The High  Court expressed their
concl usions in these termns:

" W have referred to the evidence on which the prosecution
relies and also to the evidence on which the defence relies.
We do not wish, nor is it our function in this 'application
to express our views regarding its eventual / acceptance or
otherwise. W wish to appraise it only prima facie and from
that point of viewit appears to us that having regard to
the mass of circunstances and evidence inthe case it \i's not
possi ble to say that no Court woul d ever convict the accused
or that the Judge would withdraw t he case
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from the Jury on the (,round of there being no evidence at
all."

The Hi gh Court then exami ned the | egal argunents advanced on
behalf of the parties, and a nunber of rulings of the
different High Courts in India. Upon such an exam nation,
the H gh Court’s conclusion is as foll ows:

" The correct position is not that be should comrmit the case
to the Sessions Court only if a conviction, in his opinion
is bound to follow |If there are circunstances for and
against, if there are probabilities for and  against, if
there is evidence for and against wth which there is
nothing wong prima facie, which on an apprai senent by the
jury may lead to a conviction or may not, his duty is to
conmit the case and not discharge the accused. The test s
that if there is credible evidence which, if accepted, my
lead to conviction, he ought to cormit. |If the mmgistrate
cones to the conclusion that the evidence is such that no
Court would ever convict, he should not cormit the case

In the result, the Hgh Court allowed the application
setting aside the order of the |earned magistrate and
directing that the appellants shall stand cormitted to the
Court of Session, the first appellant for a charge under s.
409, Indian Penal Code, and the second appellant under s.
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409, read with s. 109, Indian Penal Code, that is to say, on
the charges as franmed by the Division Bench of the Hgh
Court in their order dated March 1, 1950, when the nmatter
was before them on the previous occasion

The accused persons then nmoved this Court and obtained
speci al |eave to appeal fromthe order aforesaid of the Hi gh
Court, directing their committal to the Court of Session
The special |eave was granted by this Court, on January 15,
1952, and further proceedi ngs agai nst the appellants in the
Court of Session were stayed.

The | earned counsel for the appellants has raised three main
contentions agai nst the order passed by the H gh Court: (1)
that this Court should not direct

atrial of the persons after such a | ong del ay
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of about 12 years fromthe tine the offence is alleged, to
have been committed; (2) that the Hgh Court bad no
jurisdiction to revise the order of discharge passed by a
Presi dency Magistrate, and (3) that assumi ng that the High
Court had such a jurisdiction, it erred. in setting aside
the order of the magi strate when there was no misdirection
in the order of discharge, nor had it been shown that it was
an inproper order in all the circunmstances of the case.
Under the | ast heading, a further contention was raised that
the High Court had not considered all the grounds on which
the order of discharge was passed.

It is convenient to deal with the contentions in the order
in which they have been raised at the Bar. As regards the
delay in bringing the case to trial, it cannot be said that
the blanme lies all at the-door of the prosecution. As wll
presently appear, the accused persons thenselves have
largely contributed to this inordinate delay in bringing the
case to trial. During the period of 1948 to 1951 , the case
traveled to the H gh Court of Bonmbay four tines on
interlocutory matters. Only two of those revi si ona
proceedi ngs have been noticed above, the other two not being
necessary to be referred to for the purposes of this appeal
As already stated, special |eave was granted by this. Court
in January, 1952. The records, the preparation of which | ay

mainly with the appellants, was not received until January,
1954. The record as prepared at the -instance of the
appel lants and as it stands now, —runs into eleven big
vol unes running into over 5,700 closely printed pages. O

these volunes, only the first three have been referred to in
the course of the argunents at the. Bar-only ~portions of
t hem The remaining eight vol une, % have all gone waste.
This case is a very telling illustration of waste of public
time and private funds. Even after the receipt of the
records, the parties between them have succeeded in
preventing the case frombeing put up for final hearing and
di sposal for another three years. It is not necessary to go
into any further details, but the Court nust ook with great
di sfavour upon, and publicly denounce the way in which the
appeal has
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been prosecuted during the last nore than 5 years that the
case has remmined pending in this Court. It cannot,

therefore, be said that the appellants have any just
grievance that the case has remmined pending for nore than
nine years since after the subm ssion of the charge-sheet
and has not yet been brought to trial. They have largely to
thank thenselves for this result. W cannot, therefore, for
a nonment, entertain the plea that on the ground of delay,
the case should not proceed to trial, if this Court wupholds
the order of comm tnent nade by the High Court.




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 9 of 15

The nobst inportant ground of attack against the order of the
H gh Court is that it had no jurisdiction to set aside the
order of discharge passed by a Presidency Magistrate. Thi s
contention is based upon the ground, firstly that s. 437 of
the Code of Crimnal Procedure, which specifically deals
with the power to order comm tnent, does not, in terms,
apply to a case dealt with by a Presidency Magistrate. It
was, therefore, suggested that the Legislature did not
intend that an order of discharge passed by such a
magi strate should be interfered with at all. Secondly, it
was contended that those cases, to be presently noticed,
which have held that the authority of the High Court to
interfere with such an order is derived fromthe provisions
of ss. 435 and 439, read with s. 423 of the Code, have been
wongly decided. In other words, it is contended that on a
proper constructionof those sections of the Code, it should
be held that there was no power in the H gh Court to set
aside an order of discharge passed by a Pr esi dency
Magi strate, ~though it has been taken as settled |aw during
the ~l1ast ~about half a century, so far as High Courts are
concerned, that such an order is revisable by the High
Court. Bef ore exanining the rulings of the H gh Courts of
Bonbay and Calcutta, bearing on this controversy, we shal
first examne the relevant provisions of the Code itself and
find out for ourselves whether as a matter of interpretation
of those sections, the contention has any force. Under s.
435, the H gh Court or any Sessions-Judge or a District
Magi strate or a Subvisional Magistrate specially SO
enpower ed, has
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been vested wth the power to call for —and examine the
record of any proceeding before any inferior crimnal court,
for the purpose of satisfying itself or hinself as to the
correctness, legality or propriety of any finding, sentence
or order. Section 436, dealing as it does with the power to
direct further inquiry, need not detain us. Section 437 is
equal ly out of the way, because it deals with the powers of
a Sessions Judge or a District Magistrate, to or der
conmtment in cases triable exclusively by a Court of

Sessi on. Section 439 is the operative section and the
qguestion now before us must be answered with reference to
the terms of that section. It provides that on exam ning

the record of "any proceeding", the High Court "may, in its
di scretion, exercise any of the powers conferred on a, court
of appeal by sections 423........... (omi tting portions not
necessary for our present purpose), except that the section
does not authorise a High Court to "convert a finding of

acquittal into one of conviction." W have, therefore, to
exam ne the terns of s. 423 which contains the powers of an
appellate court in dealing wth appeals. The | earned

counsel for the appellants contended that ‘as an order of
di scharge is not appeal abl e under the Code, it can be set
aside only wunder the specific provisions ‘of the Code

contained in ss. 436 and 437 and not otherw se: I't has
al ready been pointed out that these two sections are out - of
the way in this appeal. 1In other words, the argunment is

that only that order is revisable under s. 439 of the Code
whi ch is appeal abl e under the Code. This argument has only
to be stated to be rejected in view of the very wide terns
in which s. 439 has been worded. Section 439 has to be read
along with s. 435 so far as the present controversy is
concerned. Section 435 certainly authorizes the Hi gh Court
besi des other courts nentioned therein, to "call for and
examne the record of any proceeding before any inferior
crimnal court". It has not been, and it cannot be




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 10 of 15

contended that a Presidency Magistrate is not such an

inferior crimnal court. |If the High Court is enmpowered to
call for the record of any proceeding before a Presidency
Magi strate, it follows that it may exani ne the
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correctness, legality or propriety of any order passed by

him and if it finds that the order is not correct or is
illegal or inproper, it may, acting under s. 439, exercise
any of the powers conferred on a court of appeal by s. 423.
But at this stage, it has been pointed out that the power to
order conmittal for trial is contained in clause (a) of s.
423(1), and that clause begins with the words " in an appea
from an order of acquittal". It has, therefore, been
contended that unless there is an appeal agai nst an order of
acquittal, the High Court’s power to order that the accused
be committed for trial, cannot be exercised under s. 439.
But s. 417 of the Code specifically deals with an appeal to
the Hi gh Court against acquittal, and its powers in dealing
wi th such anappeal are contained ins. 423 (1)(a). If the
appell ant’s argunent” is well-founded, s. 439 becones
redundant in so far as it deals with the power of the Hi gh
Court to order conmittal for trial. |In our opinion, the
fallacy of this argument lies in reading all the words of s.
423 into s. 439, which the latter section does not
contenplate, Section 439 only authorizes the H gh Court in
revision to exercise any of the powers conferred under, s.
423. It 'does not further nake reference to the cases in
whi ch such powers have to be exercised.  The latter question
does not arise because s. 439 itself makes the sweeping
provision that "in the case of any proceeding”, the High
Court nay exercise the powers enunerated in s. 423. e
have, therefore, to look into s. 423 to find out not the
cases in which the Hi gh Court can-interfere but only the
nature of the power that it can exercise in a case, in its
revisional jurisdiction,~ that” is to say, we have to
incorporate only the several powers contained in s. 423,
into s. 439, except the power to convert / a finding of
acquittal into one of conviction

The argunent that the power of revision contained in s.. 439
can be exercised only in cases of appealable orders, i's also
negatived by referring to s. 441 which incorporates's. 435.
Section 441 specifically provides for the record "of any
proceedi ng of any Presidency Magistrate" being called for by
the High Court wunder s. 435. |In such a case, such a
nmagi strate i s enpowered
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to subnmit, along with the record, a statenment setting forth
the grounds of his decision or order, and the H gh Court
shall then "consider such statement before overruling or
setting aside the said decision or order." Section 441 is so
widely worded as to include the decisiontor order of a
Presidency Magistrate in any proceeding, which the  High
Court nmay set aside in a proper case. Under the Code, a
Presidency Magistrate nmay pass an order w thout  recording
the reasons for such an order, for exanple, an order under
s. 213 (1) committing the accused for trial. |If such an
order is <called in question before the H gh Court, the
Presi dency WMagistrate concerned, unlike other rmagistrates,
is permtted by the Code to supplenment the record by a
statenment setting forth the grounds of his decision or
order, so that the H gh Court may have before it not only
the order or decision in question but also a statenent of
the reasons therefor. It is manifest, therefore, that on a
consi deration of the relevant provisions of the Code, there
is no warrant for th extremely w de proposition which has
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been canvassed before us.

Until the decision of the Calcutta High Court in Malik
Pratap Singh v. Khan Mahoned (1), there was a divergence of
judicial opinion in that Court as to the power of the Hi gh
Court under s. 439 to revise an order of discharge passed by
a Presidency Magistrate. The cases pro and con are
di scussed in that ruling and need not be specifically cited
here. The | earned counsel for the appellants has not drawn
our attention to any decision of any High Court inIndia to
the contrary. A Division Bench of the Bonbay High Court
also in the case of Enperor v. Varjivandas alias Kalidas
Bhaidas (2 ), has taken the sane view after discussing the
Cal cutta and Al'l ahabad cases. In view of t hese
consi derations, it must be held that there is no nerit in
the second contention raised on behalf of the appellants.
Havi ng held “that ~the H gh Court had t he necessary
jurisdiction, it~ remains to consider the last serious
obj ection rai sed on behalf of the appellants to th

(1) (1909) I.L.R 36 Cal. 994.

(2) (1902) I.L.R 27 Bom 84.
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exercise of that jurisdiction by the H gh Court. In this
connection, it was contended that the Hi gh Court erred in

reversing the order of the Presidency Magistrate and
directing the accused to take their trial in the Court of
Sessi on, because, it was further argued, the Hi gh Court has
not shown ' any misdirection in the -well-considered order
passed by ‘the Presidency Magistrate, or that it was
ot herw se i nproper. It was further urged that the sole
ground on which the Hgh Court has set aside the order of
di scharge was that the jury may spell out a case which was
not alleged by the prosecutions case which is wholly
i nconsistent with the case set-out in the first information
report and sought to be made out - in evidence, ' In order to
appreci ate the grounds on which this part of the appellants’
contentions has been rested, it is necessary to examne the
rel evant provisions of the Code of Crimnal Procedure.
Chapter XVIIIl deals with the procedure before a committing
nagi strate. Under s. 208, the nagistrate has'to take al
such evidence as may be produced by the prosecution and. by
the accused. Section 209 authorizes the nmgistrate to
di scharge the accused person " if he finds that “there are
not sufficient grounds for committing the accused person for
trial." Simlarly, s. 210 authorizes the magistrate to frane
a charge declaring with what offence the accused is charged
if he "is satisfied that there are sufficient grounds for
conmitting the accused for trial." If the magistrate franes
a charge against the accused person as aforesaid, it is open
to the latter to exam ne witnesses in defence.” /After  such
def ence witnesses have been exam ned by the magistrate, s.
213 authorizes himeither to conmt the accused for trial or
to cancel the charge and to discharge the accused if he is
satisfied that there are not sufficient ' grounds for
commtting himto the Court of Session. As wll _presently
appear, there is a large volune of case |law on the question
as to when a mmgistrate should or should not commit an
accused person for trial. The controversy has centered
round interpretation of the words "sufficient grounds”,
occurring in the relevant sections of the Code, set out
above.
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In the earliest case of Lachman v. Juala (1), decided by M.
Justice Mahmood in the All ababad H gh Court, governed by s.
195 of the Crimnal Procedure Code of 1872 (Act No. X of
1872), the eninent judge took the view that the expression
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"sufficient grounds" has to be understood in a w de sense
i ncluding the power of the nmagistrate to weigh evidence. 1In
that view of the matter, he ruled that if in the opinion of
the nmgistrate, the evidence against the accused "cannot
possibly justify a conviction" there was nothing in the Code
to prevent the magi strate from dischargi ng the accused even
t hough the evidence consisted of statenents of wi tnesses who
clainmed to be eye-witnesses, but whom the nagi strate
entirely discredited. He also held that the H gh Court
could interfere only if it came to the conclusion that the
magi strate had commtted a material error in discharging the
accused or had illegally or inproperly underrated the value
of the evidence.  Thus, he overruled the contention raised
on behalf of the prosecution that the powers of the
commtting magistrate did not extend to weighing the
evi dence and that the expression "sufficient grounds" did
not includethe power of-discrediting eye-w tnesses. Though
t he Code of Crimnal - Procedure was sever al times
substantially anmended after the date of that decision, the
basic words "sufficient grounds"” have continued throughout.
That deci sion was approved by a Division Bench of the Bombay
High Court in Inre Bai Parvati(2), and the observations
aforesaid in the Allahabad decision were held to be an
accurate statement of the law as contained in s. 209 of the
Code, as it now stands. The Hi gh Court of Bonbay held in
t hat case that where the evidence tendered for t he
prosecution is totally unworthy of credit, it is the duty of
the magistrate to discharge the accused. It al so added that
where the nagistrate entertains any doubt as to the weight
or quality of the evidence, he should commt the case to the
Court of Session which is the proper authority to resolve
that doubt and to assess the value of that evidence.

The question of the extent of the power of a committing
court under ss. 209 and 210 of the Crimna
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Procedure Code of 1882 (Act X of 1882), arose in the case of
Queen Enpress v. Nandev Satvaji (1), and a Di'vision Bench of
the Bonbay Hi gh Court, presided over by M. Justice  West,
made the foll owi ng observations which correctly laid down
the | egal position:

[ an accused ought to be conmtted whenthereis
a prima facie case substantiated against him by the
testinmony of credible witnesses. According to the English
law, a commitnent ought to be nade whenever one or two
credible witnesses give evidence showi ng that “the accused
has perpetrated an indictable offence (see Hale’'s Pleas of
the Crown, 11, 121 ; Hawkins’ Pleas of the Crown, Ch. XV
Cox v. Coleridge (14 Calc. W R, C. ‘Rul., 16). And the
sort of prima facie case that warrants a commttal is
defined by Stat. 11. and 12 Vic., Ch. 42, s. /25, as one
"that is sufficient to put the party upon his trial for an
indictable offence.” According to our Crimnal Procedure
Code, ss. 209 and 210, the magistrate is to conmit, or not,
as there are or are not, in his opinion, "sufficient grounds
for conmtting ". Wiat are "sufficient grounds for
conmitting” is not in any way defined, but it is nmanifest
that they are not identical with grounds for convicting,
since, taken in that sense, the provisions would enable the
magi strate virtually to supersede the Court of Session to
whi ch the cogni zance of the case for actual trial belongs.
The true principle appears to be that expressed in the
English statute. The nagistrate ought to conmit when the
evidence is enough to put the party on his trial, and such a
case obvi ously arises when credible Wi t nesses make
statements which, if believed, would sustain a conviction.
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The wei ghi ng of their t esti nony with regard to
i mprobabilities and apparent discrepancies is nore properly
a function of the Court having jurisdiction to try the
case."

A Division Bench of the sane H gh Court dealing with a case
arising under the Code of 1898 'Act V of 1898), observed
that the words "sufficient grounds for commtting", do not
nean sufficient grounds for convicting, but have reference
to a case in which the evidence is sufficient to put the
accused on his trial, that is to

(1) [1887] |I.L.R 11 Bom 372, 374

(1) (1887) I.L. R 11 Bom 372, 374.
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say, when there is credible evidence which, if believed,
woul d sustain a conviction. Hence, a conmitting court has
only to be satisfied that there is a prima facie case nmade
out by the prosecution evidence. |In the sane Hi gh Court, on
account of certain observations made in the case of Parasram
Bhi’kkha~v. _Enperor (1), the question of the anbit of the

powers of a conmitting court was referred to a Full Bench
presided over by Sir John Beaunpont C. J. The |learned Chief
Justice, in the <course of his judgnment, overruled the

previous decision inl.L.R 57 Bom 430, to the effect that
the magi strate was entitled and bound to val ue and wei gh the
evi dence and that the revisional court could interfere only
if the order was perverse or nanifestly contrary to the
evi dence. He al so observed that under s. 209, a nmgistrate
has the power 'to consider the evidence and, thus, to satisfy
hi nsel f that there are sufficient grounds for commtting the
accused for trial, and, for that purpose, he has to 100k
into the nature of the evidence and credibility of the
witnesses, but that is not the same  thing as examning
evidence wth a viewto reaching a conclusion that a case

for convicting the accused bad been made out. In other
words, it is not the magistrate’'s duty to try the accused,
whi ch duty is cast upon the Court of Session. In his view,

if the magistrate cane to the conclusion that there was
evi dence which required to be weighed, he ought to ~commt
the accused for trial and he ought not to discharge the
accused sinmply because in his view, the evidence was " not
sufficient for the conviction of the —-accused. Thus,
accordi ng to the learned Chief Justice, there is a
difference between the power of a conmtting court to
consi der and appreciate the evidence and its power to weigh
the evidence. Rangnekar J. who delivered a separate but
concurring judgnent, does not appear to have agreed with the
| earned Chief Justice in all his observations, particularly
in so far as he nade a, distinction between considering the
evi dence and wei ghing the sane. (See Ranthandra Babaji @Core
v. Enperor

(1) (1932) I.L.R 57 Bom 430.

(2) (1934) I.L.R 59 Born. 125.
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It is not necessary to multiply instances where the High
Courts in India have, in sone cases, held that the duty of
the commtting court is only to satisfy itself that there
are sufficient grounds for conmtting the accused for tria

in the sense that there is prina facie evidence which, if
bel i eved by the Court of Session, may lead to conviction of
the accused. Wereas, there are al so cases, as laid down in
the wearliest case referred to above in|I.L.R 5 Allahabad
161 (judgnent of WMhnobod J.), to the effect that the
magi strate holding a prelimnary inquiry is enpowered to
wei gh the evidence |l ed on behalf of the prosecution, and to
decide for hinself whether there is a probability of the
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trial ending in the conviction of the accused. An
exam nation of the large nunber of rulings cited before us,
which we do not think it necessary to refer to in detail
shows that though it is easy to say that a nagistrate should
commit the accused for trial if he is satisfied that
sufficient grounds for doing so have been made out, it is
difficult to apply those crucial words "sufficient grounds"
to individual cases. Apparently conflicting observations
about the powers of a conmmtting magi strate have been nmade
in the reported cases, but those observations have to be
read in the light of the facts and circunstances disclosed
in the case then before the Court.

In our opinion, the lawin India and the law in England, on
the question now under consideration, appears to be the

sane. In "Halsbury's Laws of England", Vol. 10, 3rd ed.
(Lord Sinonds), in art. 666 at p. 365, the law has been
stated thus:

"When all the evidence has been heard, the exan ning

justices then present who have heard all the evidence nust
decide whether the accused is or is not to be committed for
trial. Bef ore determining this matter they nust take into
consi deration the evidence and any statenent of the accused.
If the justices are of opinion that there is sufficient
evidence to  put - the accused upon trial by jury for any
i ndi ctabl e of fence they nmust conmit himfor trial in custody
or on bail." I'n each case, therefore, the nmagistrate hol di ng
the prelimnary inquiry has to be satisfied that a
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prima facie case is nade out against the accused by the
evidence of wtnesses entitled to a reasonable degree of
credit, and unless he is so satisfied, heis not to conmt.
Applying the aforesaid test to the present case, can it be
said that there is no evidence to nmake out a prima facie
case, or that the vol um nous evidence adduced in this case
is so incredible that no reasonable body of persons could
rely upon it ? As already indicated, in this case, there is
a large volunme of oral evidence besides an unusually |arge
vol unme of docunentary evidence-the | atter being wholly books
and registers and other docunents kept or issued by the
MI1ls themsel ves, which may l'end thenselves to the inference
that the accused are guilty, or-to the contrary concl usion.
The High Court has taken pains to point out that this i's one
of those cases where nuch can be said on both sides. It
will be for the jury to decide which of the two conflicting
versions will find acceptance at their hands. This was pre-
eminently a case which should have been commritted to  the
Court of Session for trial, and it is a little suprising
that the | earned Presidency Magistrate allowed hinself to be
convinced to the contrary.
The | earned counsel for the appellants also raised a nunber
of points bearing on the nerits of the controversy on facts.
In view of the fact that we do not propose to interfere wth
the orders passed by the High Court, directing that the
accused be commtted for trial, we think it inexpedient +to
express any opinion on those controversial nmatters. W do
not think it desirable that any observati ons nade by us,
shoul d prejudice either party at the trial. [In our opinion
both the courts bel ow have travel ed beyond the Iinmts proper
for decision at the stage at which the case was before them
In our opinion, the accused persons did not consult their
best interests when they invited the courts belowto go into
those questions which did not properly arise for determ na-
tion at that stage. W do not agree with the |ast
contention raised on behalf of the appellants that the High
Court has said too little on the nerits of the case. In our
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opi nion, the H gh Court, in the circum
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stances of the case, had been taken into matters which
should have been left to be determined at the trial
Perhaps, they had to cover the ground which had been so
el aborately discussed in the order of the |earned Presidency

Magi strate

For the reasons given above, we have cone to the conclusion
that there are no merits in this appeal. It is accordingly
di smi ssed. It is hoped that the Court of Session, which
will now be in seizing of the case, will conduct the tria

and conclude the proceedings with all reasonable speed and
wi thout any avoidable delay. W hope that the inordinate
delay in bringing this case to trial has not prejudicially
affected the case of either party.

Appeal dism ssed




