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These appeal s-are preferred by the State of Uttar Pradesh assailing the acquitta
of the three respondents accused of the offences charged agai nst them under Section
302 read with Section 34 | PC The respondents-accused were found guilty by the
Sessions Court, Rampur, for offences punishable under Section 302 read with Section
34 | PC for having caused the death of one Khurshid M an

The incident giving riseto the present appeal s happened on 2.8.1978 at about
5.45 P.M in Mhalla Mazar Tat. On the date of occurrence, Achhey M an, brother of
deceased Khurshid M an, who lived in Mhalla Nalapar, visited his brother Khurshid

M an. Their father, Banney M an, had died 28 days prior to the date of occurrence
and Achhey M an visited his brother Khurshid Man to di scuss about the arrangenents
for the Chaalisvan [the fortieth day cerenony] of their l|ate father. Achhey M an found

the house of his brother |ocked. There, he met Wajid Khan, who told himthat Khurshid
M an had gone to the nobsque for offering prayer. Achhey Man; witness Wajid Khan

and one Alla Rakha stood in front 'of a shop and were exchangi ng pl easantri es. They
saw t he three accused persons com ng there and asked Wajid Khan whet her he had

seen Khurshid M an. In the nmeantine, Khurshid Man was al so seen coning from
the western side. The accused persons surrounded Khurshid M an and inmediately
started attacking himw th knives. Accused Saghir pierced the chest of the deceased
and accused Mampbo and Farid Khan gave knife blows on the back and | egs of the

deceased. The deceased was repeatedly st abbed by the assailants and thereafter
they ran away fromthe place of incident. The deceased fell on the ground and di ed on
the spot. Two ot her persons, nanely, Sharif and Salim Khan who were al so com ng
behi nd the deceased arrived at the scene. Achhey M an, the brother of the deceased,
went to the Ganj Police Station and gave the Exh. K-1 report. The notiwve of the crinme
is stated to be that Banney M an, the father of Khurshid M an and Achhey M an had
rented out certain shops in Mhalla Mazar Tat to one Zakkan Khan and his children

They committed default in paying arrears and, therefore, Banney Man filed a suit for
recovery of arrears of the rent and in the execution of the decree obtained by him the
house of the accused was attached for court sale. The accused persons thus bore a
grudge agai nst Banney M an and his famly menbers.

I nvestigation of the case was taken over by PW6, who prepared the inquest
report. Post - nort em exam nation on the dead body of the deceased was conducted
by PW4. There were five incised injuries and the doctor was of the view that the death
of the deceased had taken place due to shock and henorrhage resulting fromthe
incised injuries found on the chest of the deceased. The accused persons pl eaded not
guilty and they alleged false inplication. The accused persons contended that the
wi t nesses spoke fal sehood and that they had not seen any incident. They al | eged
that Achhey Man, in collusion with the police, inplicated the accused as he was
inimcally disposed towards them

On the side of the prosecution, Si X Wi tnesses were exani ned. PW2 Sharif and
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PW 3 Sali m Khan were the eye witnesses to the occurrence. The Sessions Court
bel i eved the evidence of PW2 and PW 3. PW 2 Sharif deposed that the incident
happened at about 5.45 P.M and he saw accused, Saghir, Manmpbo and Fari d Khan

conming fromthe western side. He stated that he heard accused Saghir shouting and
thereafter striking a bl ow of knife on the chest of the deceased. He al so saw Manmpo
and Farid Khan stabbing the deceased with knives. He saw Khurshid Man falling on
the ground with injuries and the accused persons runni ng towards south. He was
extensively cross exam ned by the counsel for the accused. He stated that he was a
"Beedi" roller by profession and on the day of occurrence he was going to neet Safi to
col l ect his wages. He al so stated that he saw PW3 Salim Khan coning fromthe
western side. Both of them wal ked toget her and deceased Khurshid M an was

wal ki ng twenty five paces ahead of them This witness saw t he accused surroundi ng
deceased, Khurshid M an and causing knife injuries to him The | earned Sessi ons

Judge relied on the evidence of this witness. However, the Hi gh Court di sbelieved his
evi dence on two counts -- firstly on the ground that he was previously convicted in a
crimnal case and was sentenced four years’ inprisonment. This, according to the

H gh Court, was a valid ground to discard his evidence. Anot her ground to disbelieve

the evidence of PW2 Sharif was that he nmust have been a chance wi tness and his

expl anati on that he was going to the shop of Safi may not have been true as there
were several other "Beedi" rmanufacturers in that locality nearest to his house. O
course, the evidence of a w tness, who has got a crimnal background, is to be viewed
with caution. But if such an-evidence gets sufficient corroboration fromthe evi dence of
ot her witnesses, there is nothing wong in accepting such evi dence. Vet her this
witness was really an eye witness or not is the crucial question. If his presence could
not be doubted and/if he deposed that he had seen the incident, the court shall not fee
shy of accepting his evidence. The Hi gh Court mnust have kept in mnd that the

Sessions Court, which had the opportunity to see the witness, relied on the evidence of
such a witness and such an evi dence shoul d not have been lightly discarded on these
grounds.

The next i ndependent wi t ness was PW 3, Sal i m Khan. He deposed that on the
day of occurrence at about 5.45 P.M, he net PW2 and both of them were wal ki ng
al ong the road passing through the graveyard. Khurshid M an was al so found goi ng
ahead of them Then the witness heard a sound and saw the accused surroundi ng the
deceased and attacki ng hi mwth knives. The injured fell down right there in the
graveyard and the accused ran away fromthat place. The Sessions Court relied on the
evi dence of this witness, but ‘the High Court dishelieved the evidence of this witness as
he was a resident of a different Mbhalla which was about two to two and a half mles
away fromthe place of incident. This witness was al'so di sbelieved on the ground that
in his Mhalla, there were five hundred ot her Beedi shops and this wi tness had no
busi ness to cone to Mhalla Mazar Tat where the occurrence took place. The reasons
gi ven by the H gh Court are not tenabl e and can not be accepted. In order to earn
their livelihood, people go to different places dependi ng upon their choices and
pr ef er ences. On the sole ground that the wtness i n question bel onged to a
di fferent area and had no busi ness to be near the place of occurrence, his evidence
shoul d not have been disbhelieved.

Achhey M an, the brother of deceased Khurshid M an was exam ned as PW1.
He is al so an eye witness. He deposed that on the date of occurrence he had cone to
visit his brother and was standi ng near the pathway |eading to the graveyard and the
visibility was about 150 yards. He saw the accused comnming and stabbing his brother
Khurshid M an, who was killed on the spot. He deposed that PW2 Sharif and PW3
Sal i m Khan and one Wajid Khan were present at the time of incident. He remai ned
there for about fifteen m nutes and then left the dead body of his deceased brother
Khurshid M an, under the supervision of these witnesses and went to the Police Station
and gave the F. 1. Statenent. We do not find any reason to dishelieve the evidence of
this witness. The Sessions Court rightly placed reliance on the evidence of this wtness.

The Hi gh Court gave a very strange reason to disbelieve the prosecution case and hel d
that witness Achhey M an could not have been present at the place of incident on the

date of the occurrence. PW1 Achhey Man in his evidence deposed that his brother
Khurshid M an wanted to have di scussions with himin connection with the
arrangenents for the "Chaalisvan" of their father. Strangely enough, the Hi gh Court

relied on a docunment produced by the accused persons before the High Court, to show
that Banney M an, the father of the deceased Khurshid Man died on 10.5.1978 and the
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sanme was reported to the Municipal Board on 12.5.1978. The docurent is purported

to be an extract fromthe Birth & Death Regi ster naintai ned by the Minicipal Board,
Ranpur, and on this basis the High Court was of the view that Banney M an died on
10.5.1978 and therefore, PW1 Achhey M an could not have visited his brother

deceased Khurshid Man on 2.8.1978 in connection with the arrangements of

"Chaal i svan" cerenony of their father, as the fortieth day would fell on 23.6.1978
going by the entry in the Minicipal Board Birth & Death Register. It is inmportant to
note that when Achhey M an was exani ned as PW1, the accused persons did not

produce any docunment to discredit his testinony. At the appellate stage, the accused
produced the document in question. PW1 did not get any opportunity to explain that
docunent . If the accused wanted to di sprove the statement made by the said witness,
they shoul d have produced the docunent then and there to contradict the wtness. The

Hi gh Court should not have allowed this docunent to cone on record at the appellate

st age. If the High Court was of the viewthat it was a rel evant docunent, the natter
could have been remtted to the Sessions Court for giving an opportunity to the w tness
to expl ain. Mor eover, the docunent by itself is an irrelevant docunent and the Hi gh
Court could not have pl aced reliance on that docunment to hold that PW1 Achhey M an

did not nmeet his brother deceased Khurshid Man on the day of occurrence nor could

have any conversation with the deceased. PW1 saw the deceased at the place of

i nci dent. He saw the accused surroundi ng and attacki ng the deceased and st abbi ng

himto death. PW1 had conme to visit his deceased brother, Khurshid Man, to

enqui re about the arrangenents in connection with the "Challisvan" cerenony of their
father and has stated so in his deposition. Even ot herw se, there is nothing unnatura
or inprobable in a person visiting his brother residing two to two and a half mles away
inadifferent locality The High Court seriously erred in placing reliance on a docunent
whi ch was not produced before the Sessions Court, but was for the first time produced
before the H gh Court, and in holding that the prosecution case was conpletely fal se

on account of this evidence.

Al the three respondents were found guilty by the Sessions Court for the offence
of murder puni shabl e under Section 302 read with Section 34. The evidence of the
three eye-witnesses proves that A-1 Saghir s/o Zakkan Khan stabbed on the chest of
the deceased whereas A-2 Amir Ahnmad and A-3 Farid Khan caused injuries on the
back and |l egs of the deceased. The post-mortemreport shows that the deceased
Khurshid M an sustained two injuries on the chest whereas the injuries on the right thigh
above knee joint and the inner aspect of right ankle were very small in nature and these
injuries must have been caused by A-2 Anir Ahnmad and A-3 Farid Khan.

Having regard to the nature of the involverent of A-2 Anmir Ahmad and A-3 Farid
Khan, it is difficult to believe that they shared a common intention to cause the death of

Khurshid Man. If at all, they committed an of fence puni shable only under Section 324
read with Section 34. Convi ction of the A-2 and A-3 for the offence of nurder under
Section 302 read with Section 34 IPCis set aside. After conviction by the Sessions

Court and earlier as under-trials, these accused had been in jail for sone period. The
i mpri sonnent undergone by them woul d be sufficient to meet the ends of justice for the
of fence under Section 324 read with Section 34 | PC.

In the result, we reverse the findings of the H gh Court and find that A-1 Saghir
S
guilty of the offence punishable under Section 302 1PC and accordingly sentence him
to undergo inprisonnent for life. The Sessions Judge is directed to take urgent steps to
apprehend the accused to serve out the renaining part of the sentence of
i mprisonnment for life

The appeal s shall stand di sposed of accordingly.




