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I ndi an Evi dence Act, 1872 (1 of 1872)s. 133

HEADNOTE

The appellant was tried on acharge of nurder by the
Sessions judge with the aid of ajury. The evidence agai nst
hi m consi sted of the testinony of an approver and the proof
of corroborative circunstances tending to connect him wth
the crine. The jury found the appellant ~guilty ‘and the
Sessions judge accepting the verdict sentenced him to
i mprisonnent for life. An appeal tothe Hgh Court was
di sm ssed as that Court found no m sdirections in the charge
to the jury. The appellant  contended that there was
msdirection in the charge to the jury in that thejury was
not told, as laid down in Sarwan Singh v. The State of
Punj ab, [1957] S.C. R 953, that the approver’s evidence had
to satisfy a double test i.e., he nmust be a reliable wtness
and his evidence nust receive sufficient corroboration and
in that the corroborating evidence was not sufficient to
connect the appellant with the crine.

Held, that there were no misdirections in the charge. The
observations in Sarwan Singh’s case that it nmust be shown
that the approver was a reliable witness were nade in the
special circunstances of that case where the ‘approver. had
definitely been found to be so thoroughly discrepant as to
be wholly unreliable. In the present case there was not hing
to show that the evidence of the approver was in--any way
unreliable.

Saywan Singh v. The State of Punjab, [1957] S.C R 953, dis-
ti ngui shed.

The Sessions judge had correctly directed the jury that the
corroboration of the evidence of the approver in nmateria
particulars nust relate not only to the comission of the
crime, but also to the evidence connecting or tending to
connect the accused wth the crine. The circumnstances
proved in the case corroborated the approver’s evidence
connecting the appellant with the crine. Once there was
evi dence of such circunstances it was for the jury to decide
whet her they were sufficient corroboration of the approver’s
evi dence that the appellant nurdered the deceased.
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JUDGVENT:

CRI'M NAL APPELLATE JURI SDI CTION: Crimnal Appeal No. 101 of
1958.

Appeal by special l|eave fromthe judgment and order dated
the 12th Septenber, 1956 of the Calcutta H gh Court in
Crimnal Appeal No. 19 of 1956, arising
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out of the judgment and order dated the 8th Decenber, 1955
of the Sessions Judge, Birbhumin Sessions Trial No. 1 of
Novenber 1955.

H. J. Unrigar and D. N. Mikherjee, for the appellant.

K. B. Bagchi, P. K ~Giosh for P. K Bose, for the
respondent .

1959. May 8. The Judgnent of the Court was delivered by

| MAM J. - The appel | ant was sentenced to inprisonment for life
under s. 302 by the Sessions Judge of Birbhum who agreed
with the majority verdict of the jury that he was guilty.
He appealed against his conviction to the Calcutta High

Court. That Court being of the opinion that there was no
msdirection in the Sessions Judge’'s charge to the jury
di sm ssed the appeal .~ Two persons Jagdi sh Gorain and Sudhir

CGorain were also triedalong with the appellant but were
acquitted by the/ jury whose verdict the Sessions Judge
accept ed. The appel/lant appealed to the High Court for a
certificate to appeal to this Court which was refused. The
present appeal is by special |eave.

According to the prosecution Sibapada Hati was married to a
girl by the name of Lila. About a nonth previous to the
date of occurrence the appellant had nade a proposal to her
that she should Ilive with himwhich was rejected. The
appel l ant thought that the renoval of Sibapada Hati  would
clear the way and inprove his chance ~of gaining Lila's
favour. Accordingly he murdered Si bapada Hati on the My
26, 1955. In that nurder he was assisted by Jagdi sh Gorain

Sudhir Gorain and the approver Sastipada Ghose.

The conviction of the appellant depended on the evidence of
t he approver and the circunstantial evi dence whi ch
corroborated him in connecting or tending or connect the
appellant with the nmurder of the deceased Sibapada Hati.
Unless there was a misdirection or non-direction anounting
to a msdirection in the charge to the jury which, in~ fact,
had occasioned a failure of justice the jury's verdict nust
prevail and
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it cannot be interfered with. The H gh Court was of the
opinion that there was no misdirection in ‘the Sessions
Judge’s charge to the jury and we are in agreenent with' the
H gh Court.

We have exani ned the charge to the jury. The Sessions Judge
in dealing wth the evidence of the approver charged the
jury as follows: -

" Before doing so, sone established |egal principles  as
regards the approver’s evidence and the confessions on which
the prosecution has relied in the present case are required
to be explained to you. The approver is a conpetent w tness
against an accused person and although his evidence is
strictly adm ssible and a conviction is not illegal, nerely
because it is based on approver’s evidence, it is a settled
rule of practice not to convict a person on such evidence
except under very rare and exceptional circunstances, and
usual l'y substanti al corroboration is required. I,
therefore, warn you, gentlenen, that it is highly dangerous
to convict on approver’s evidence al one. There can, no
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doubt be a legal conviction upon the uncorroborated evidence
of an acconplice and, as already stated, the uncorroborated
testinony of an acconplice is strictly admssible and a
conviction based on it alone is not illegal, yet you should
renmenber, gentlenmen, that experience teaches us that an
acconplice being al ways an i nfamous person, he having thrown
to the wolves his associates and friends in order to save
his own skin and, though crimnal, has purchased his liberty
by betrayal, his evidence nust be received with very great
caution and it is highly dangerous to act upon his evidence
unless it is materially corroborated. | nust also tell you
that this rule as to corroboration has become a settled rule
of practice of so universal an application that it has now
almost the force and reverence of law. Corroboration must
be as to the crinme and the identity of each one of the
accused and the corroboration required rmust be independent
evidence, that is reliable evidence of another kind.
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Evidence /in ~corroboration nust be independent testinony,
which affects the accused by connecting or tending to
connect the accused with the crime. ~In other words. it mnust
be evidence which inplicates him that is, which conforns in
sone nmaterial particulars not only the evidence that the
crime has been conmitted but also that the pri soner
(accused) conmitted it. Corroborative evidence, you should
bear in mnd, is evidence which shows or tends to show that
the story of the acconplice that the accused comrmitted the
crime is true. The corroboration” need not be direct
evi dence that the accused conmtted the crime. It would be
sufficient if it is nerely circunstantial evidence of his
connection wth the crime. The corroboration in  materia
particulars nust be such as to connect or identify each of
the accused with the offence. In the present 'case, a
previ ous statement of an approver, viz., the confession has
been nmade exhibit before you, but that previous statenent,
you are further to bear in mnd, ~cannot corroborate his
latter statement, viz., the statenents that have been nade
by himbefore you in this Court.
In dealing with the question what anmount of corroboration is
required you, gent | ermen, nmust exercise carefu
di scrimnation and | ook at all the surrounding circunstances
in order to arrive at a concl usion whet her the facts deposed
to by the approver Sastipada are borne out by those circum
stances. "
M. Unmrigar on behalf of the appellant ~urged that the
af oresaid direction given by Sessions Judge to the jury was
not sufficient. The jury should have been told (1) in
accordance w th the decision of this Court inthe case of
Sarwan Singh v. The State of Punjab (1) that the . approver’s
evi dence has to satisfy a double test. It nust show that he
is a reliable wtness and that his evidence  receives
sufficient corroboration, (2) that the evidence of an
approver nust be confirnmed not only as to the circunstances
of the crime but also as to the identity of the prisoner
The corroboration
(1) [21957] S.C.R 953.
17
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ought to consist in circunstances that affects the identity
of the party accused. Reliance was placed on the case of
The King v. Baskerville (1), (3) that the circunstantia
evi dence corroborating the approver was not sufficient to
connect the appellant with the murder of the deceased and
(4) that on similar corroboration of the approver’s
testinmony the accused Jagdish Gorain had been acquitted.
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There was no real distinction between the case of Jagdish
Corain and the appel |l ant.

It is true that in Sarwan Singh’'s case this Court had held,
" The appreciation of an approver’s evidence has to satisfy
a double test. It nust showthat he is a reliable witness
and that his evidence receives sufficient corroboration and
that is a test which is commpn to all w tnesses. If this
test is satisfied the second test which still remains to be
applied is that the approver’'s evidence nust recei ve
sufficient corroboration. This test is special to the cases
of weak or tainted evidence like that of the approver."”
These observations were nade in the special circunstances of
the case which this Court was deciding when dealing with the
case of Sarwan Singh. This Court went on to observe, " The
argunent that the character of the approver’s evidence has
not been consi dered by ‘the High Court cannot be
characterised as merely academic or theoretical in the
present case because, as we shall presently point out, the
evi dence of the approver is so thoroughly discrepant that it
would be difficult to resist the conclusion that the
approver in the present case is a wholly unreliable wtness.
Indeed it nmay be legitinate to point out that the |[earned
Judges of the High Court have thenmselves criticised the
evidence of the approver in dealing with the prosecution
case against Qurdial Singh and have ultinately found that
the account given by the approver is unreliable and, though
there was circunstantial evidence which raised an amount of
suspi ci on agai nst Gurdial Singh, that would not be enough to
sustain his conviction. It seems to us that if it was found
that the approver’s account against one of the accused
persons was whol Iy di screpant, this

(1) (1916) 2 K. B.D. 658,
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finding itself should inevitably haveled the court to
scrutinise his evidence in respect of the other accused
persons with greater caution.™ It is clear therefore that in
the special circunstances of the case of Sarwan Singh the
approver had been found to be a wholly unreliable  wtness.
It is inportant to observe that this Court stated that the
approver’s evidence nust show that he is a reliable wtness
and that is the test which is common to all wtnesses.
Not hi ng has been shown to us in this case, as was shown in
Sarwan Singh’s case that apart fromthe approver’s testinony
in the present case being regarded as tainted evidence his
evidence as it stood was in any way unreliable. 1ndeed, the
Sessions Judge went to the length of telling the jury that
al t hough an approver’s evidence is strictly adm ssible and a
conviction is not illegal nerely because it is based on an
approver’s evidence, it was a settled rule of practice not
to convict a person on such evidence except under very rare
and exceptional circunstances and usually substantial cor-
roboration was required. The jury could not have been nore
clearly warned about the danger of acting on an approver’s

evidence. In other words, the jury were told not to convict
the appellant on the approver’s evidence unless his evidence
had been substantially corroborated. Apart from the

guesti on of corroboration of the approver’s evidence nothing
was suggested to us or to the Hi gh Court in what respect the
approver’s evidence was unreliable after testing hi s
evidence in the same way as one would test the evidence of
any witness for the prosecution in a crimnal case. In our
opinion, the decision in Sarwan Singh's case can be
di stingui shed in the present case. GCbviously, it was never
suggested that the approver’s evidence in this case was
entirely unreliable, if his evidence was tested in the same
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way as the evidence of any prosecution witness in a crimna
trial. We cannot accept the subnission nade on behalf of
the appellant that the charge to the jury is vitiated
because of the decision of this Court in Sarwan Singh's
case.
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As to the second subm ssion made by M. Umigar it is to be
remenbered that in Baskerville' s case the Court of Crimna
Appeal in England after discussing various authorities on
the subject came to the follow ng conclusion :-

" W hold that evidence in corroboration nust be independent
testi mony which affects the accused by connecting or tending
to connect himwith the crime. In other words, it nust be
evidence which inplicates him that is, which confirns in
some nmaterial particular not only the evidence that the
crine has been committed, but also that the prisoner
conmitted it. The test applicable to deternmine the nature
and extent of the corroboration is thus the sane whether the
case falls wthinthe rule of practice at common |aw or
within that class of offenses for which corroboration is
required by statute. The language of t he st at ut e,
inmplicates the accused, " conpendiously incorporates the
test applicable at common law in the rule of practice. The
nature of the corroboration will necessarily vary according
to the particular circunstances of the offence charged. It
would be in high degree dangerous to attenpt to formulate
t he ki nd of evidence which would be regar ded as
corroboration, except to say that corroborative evidence is
evi dence which shows or tends to show that the story of the
acconplice that the accused conmitted the crime is true, not
nerely that the crinme has been conmitted, but that it was
conmitted by the accused.

" The corroboration need not be direct evidence that the
accused conmitted the crime; it is sufficient if it is
nmerely circunstantial evidence of his connection with the
crine.

In the present case the jury had been clearly directed by
the Sessions Judge that corroborative evidence nust be
evi dence which inplicates the accused, i.e., which confirns
in some material particulars not only the evidence that the
crime had been committed but also that the appellant had

conmitted it. The Sessions Judge told the jury that "
Corroborative
133

evi dence, vyou should bear in mnd, is evidence which shows
or tends to show that the story of the acconplice that the
accused comritted the crime is true. The corroboration need
not be direct evidence that the accused committed the crine.
It is sufficient if it is nmerely circunstantial evidence of

his connection with the crine. The corroboration in
material particulars must be such as to connect or -identify
each of the accused with the offence. " It seens to us that

the Sessions Judge directed the jury in accordance with the
principle laid down in Baskerville' s case and no serious
objection can be taken to the manner in which the Sessions
Judge directed the jury in this respect. The nonent there
is corroborative evidence which connects or tends to connect
an accused with the crime such corroborative evidence
relates to the identity of the accused in connection wth
that crinme. It is the approver’s evidence which is the
direct evidence of the crine. There should be corroboration
in material particulars not only concerning the crinme but
corroboration of the approver’s story by evidence which
connects or tends to connect an accused with the crine. It
is this corroborative evidence which deternmnes the mnd of
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the Court or a jury that the approver’s evidence that the
accused commtted the crime is true.

As to the 3rd Subm ssion nade on behal f of the appellant the
following circunstances were established by the evidence
whi ch were accepted by the jury:

1. There was a notive for the appellant to conmt the,
crinme, that is to say, his inmoral proposal to Lila, wife of
t he deceased.

2. On the 25th of May, 1955, the appellant came to Lila's
house and had a talk with the deceased.

3. On the 26th of May, 1955, in the norning the appellant
al so cane to the house and tal ked with the deceased. Lat er
on that very day a little after sunset the appellant canme to
the house and asked the deceased to go for a walk with him
The deceased did so.

4. Thereafter the appellant was seen going wth Jagdish
Corain and the deceased-by Brojeswari and
134

Lila towards the north of the village after 5 p.m while
they were bathing in Tal bona tank

5. According to the approver at the tinme that the,
deceased was stabbed by the appellant he had sustained an
injury on the dorsumof his'left palm The nedical evidence
established that the appellant had an al nost heal ed up ul cer
I inch in length on the left side of the palm at its
posterior surface one inch below the wist joint and anot her
heal ed up ulcer 1/3 inch in length on'the left thunb at the
posterior surface and that these injuries could be caused by
a sharp cutting weapon |like a knife:

6. As it had become night and the deceased had not
returned, Lila s nmother Brojeswari and. her uncle Radharanman
Sadhu searched for him They went to the club-house where
the appellant and his two co-accused Jagdish Gorain and
Sudhir Corain and the approver used to associate with each
ot her. VWhen enquiries were made from the appellant by
Brojeswari he first replied that the deceased had not gone
with him and that he did not (know anything about his
wher eabout s. When he was remainded that it was he who had
taken the deceased for a walk which he was denying, the
appel lant replied that the deceased went with himupto the
canal towards north of the village, but as he felt a
headache he <cane away and it was not possible for the
appel l ant to give any news about the deceased’ s whereabouts.
The above-nentioned circunstances either individually  or
collectively may fall short of proving that the appellant
commtted the nmurder of the deceased. I ndeed, the High
Court was of the opinion that t hese ci rcumnst ances
i ndependent of the direct evidence of the approver woul d not
be sufficient to induce any reasonabl e person to cone to the
conclusion that the appellant had commtted the crine: As
already stated, however, the approver’'s evidence is the
direct evidence which establishes that the appellant had
\murdered the deceased. The jury had to decide f or
thensel ves whet her the above-mentioned circunstances were
sufficient corroborative evidence to satisfy
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them that the approver’s evidence that the appel | ant
nmurdered the deceased was true. It is, however, urged by

M. Umigar that the circunmstances nmentioned were not
ci rcunst ances corroborating the evidence of the approver in
material particulars which would connect or tend to connect
the appellant with the crime. 1In our opinion, at least in
one circunmstance the corroborationis in a very materia
particul ar connecting or tending to connect the appellant
with the crime. The approver’s evidence that while the
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appel lant was nurdering the deceased he had received an
injury on the dorsumof his left palmis corroborated by the

nedi cal evi dence. It was, however, pointed out that the
nmedi cal evi dence does not show that the injury was on the
dorsum of the left palm |In our opinion, there is no

substance in this subm ssion because the first injury is
described as one on the left side of the-palm at its
posterior surface 1 inch belowthe wist joint, that is to
say, the dorsumof the left palm The second injury is
clearly on the left thunb at its posterior surface which is
al so consistent with the evidence of the approver that the
dorsum of the left palmwas injured. The jury were entitled
to accept this evidence as sufficient corroboration in a
material particular connecting the appellant or tending to
connect himwth the crime.  In addition, the circunmstance
that it was the appellant who had called for the deceased a
little after sunset and had taken himaway and thereafter
was seen going along towards the north of the village with
the deceased and that thereafter the deceased was not seen
alive was one upon which the jury could rely in conmng to
the conclusion that it connected or tended to connect the
appel | ant with the crine. The appellant’s pr et ended
i gnorance of the whereabouts of the deceased that very night
and his ultimte adm ssion that he had taken the deceased
towards the north of the village was also a circunstance
upon which the jury could rely as inconsistent with his
i nnocence. |In our., opinion, all the circunstances referred
to above were sufficient corroboration of the approver’s
evi dence connecting or tending to connect the appellant with
136

the crime and accordi ngly the, approver’s evidence that the
appel lant did commt the crinme was true.

As to the 4th subnmission that although there was' simlar
corroboration of the approver’s evidence against | Jagdish
CGorain but he had been acquitted by the jury although no
real distinction between his case and the case of the
appel | ant arose is unsound as, in/‘our opinion, the two cases
are not conparable. |In the first place, there was 'no notive
for Jagdish Gorain to commit the rnurder. In the /second
pl ace, the injury which Jagdi sh received was while he caught
the knife in the hand of the appellant saying " ~what have
you done?" The approver’s evidence therefore rather tended
to show that he tried to prevent the appellant from further
st abbi ng the deceased. These circunstances nmay have i nduced
the jury to nake a distinction between the case of Jagdish
CGorain and the appellant. It was for the jury to say
whet her they regarded the circunstantial evidence as
sufficient to connect or tending to connect Jagdish with the
crinme. It would seemthat on the approver’s evidence the
jury nay wel | have regarded t he ci rcunst ances as
i nsufficient corroboration to connect or tending to- connect
Jagdi sh Gorain with the crine.

In our opinion, it cannot be said with any good reason  that
there was any defect in the charge to the jury delivered by
the Sessions Judge which would justify us in saying that the
verdict of the jury was vitiated. The appeal is accordingly
di sm ssed

Appeal dism ssed
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