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Sal es Tax-Liability-Agreenent to supply  equiprent and
machi nery to contractor--I1f a sale or hire-Test-Bi har Sales
Tax Act, 1947 (19 of 1947) S. 2(g), 13(5), 25.

HEADNOTE:

The appel | ant Corporation was assessed to sal es tax under S.
13(5) of the Bihar Sales Tax Act, 1947, on the price of
machi nery and equi pnent, anounting -approximtely to Rs.
42,63, 305, supplied to two contractor firms on the basis of
an agreenent which it enterediinto with them /for the
construction of a dam The agreenent provided, inter /alia,
that the price of the machinery and equi pnent supplied was
to be paid by the contractors and until that was done they
were to remain the property of the Corporation. It was
further agreed that the Corporation would take them over
after the conpletion of the work at their residual value, to
be calculated in the manner set out in the agreenent,
provided that they were properly |ooked after ~during the
period of operation; and if the contractors so chose
earlier, if they were declared surplus and certified as such
by the consulting Engineer. The price was to be paid in 18
equal instalnents, two-thirds of which was realisable in any
case, and thereafter the Corporation was to consider the
date or dates of taking themover after assessnment - of the

depreciation in order to arrive at the residual val ue. The
Cor porati on was not bound to take over if the residual  life
of the equipment fell below one-third of the standard life
as fixed by the parties.

523

The contractors were to replenish the stock of spare parts
supplied to themat their own cost. The appellant’s case
was that the transaction represented by the agreement was
not a sale within the meaning of the Act. The Sales Tax
authorities held against it and the only question that was
ultimately referred to the High Court by the Board of
Revenue wunder S. 25 of the Act was whether the property in
the equi pment and machinery passed to the contractors and
the transacti on ampbunted to a sale. The Hi gh Court answered
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the guestion in the affirmative, holding t hat the
transaction was a sale within the neaning of s. 2(g) of the
Act . The Hi gh Court having refused t he necessary

certificate, the appellant appeal ed by special |eave granted
by this court.

Held, that the appeal must be confined to the question
debated in the High Court. It is well settled that, while
functioning in its advisory capacity under a taxing statute,
the H gh Court cannot go beyond the question referred to it
or on areference called by it. That the appeal was by
speci al | eave could make no difference and the scope of the
controversy could not be extended beyond what could be
| egal |y rai sed before the H gh Court.

The two fold test to determ ne whether a particular agree-
nment is a contract of mere hiring or of purchase on deferred
paynments is (1) whether the hirer is under an obligation to
purchase the goods and (2) whether he has the right to
return the goods at any time during the subsistence of the
contract. What has to be considered in each case is the
subst ance of the agreenent and not the words describing its
cat egory.

Hel by v. Matthews and others, (1895) A.C. 471, referred to.
So judged, there could be no doubt that on the terms of the
agreement between the parties the transaction in the instant
case was clearly a/'sale on deferred paynents with an option
to repurchase and not' a nere contract of hiring.

JUDGVENT:

ClVIL APPELLATE JURI SDICTI ON: - Givil Appeal No. 285 of 1959.
Appeal by Special Leave fromthe Judgnent and Decree dated
the 13th July, 1956, of the Patna High Court in M J. C No.
404 of 1954.

M C. Setalvad, Attorney-Ceneral for India and S. P
Varma, for the Appellants.

A V. Viswanatha Sastri, Suresh Aggarwala and D. P

Si ngh, for the Respondent.

1960. Novermber 21. The Judgnent of the Court was
del i vered by
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SINHA, C. J.-This appeal, by special Ileave, is directed
agai nst the judgnent and order of the H gh Court of  Patna
dated July 13, 1956 disposing of a reference under s. 25(1)
of the Bi har Sal es Tax Act, 1947, which hereinafter will be
referred to as the Act, made by the Board of Revenue, Bihar
The facts of this case have never been in dispute and may

shortly be stated as follows. The appell ant i s a
Cor por ati on i ncor por at ed under the Danodar Val | ey
Corporation Act (XIV of 1948) and wll hereinafter be
referred to as the Corporation. It is a nultipurpose

Corporation, one of its objects being the construction of a
nunber of danms in Bihar and Bengal wth a view to
controlling floods and wutilising the stored water for
pur poses of generation of electricity. One of such dans is
the Konar Damin the district of Hazaribagh in Bihar. For
the construction of the aforesaid Dam the Corporation
entered into an agreement with Messrs Hi nd Construction Ltd.
and Messrs Patel Engineering Co. Ltd. on May 24, 1950, and
appoi nted them contractors for the aforesaid purpose. They
will hereinafter be referred to as the Contractors. As a
result of a change in the design of the Dam it becane
necessary to enter into a supplenentary agreement and on
March 10, 1951, cl. 8 of Part Il of the original agreenent
was anended and a fresh cl. 8 was substituted. Under the
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new cl. 8 of the agreenent, as anended, the Corporation
agreed to make available to the contractors such equi pnent
as was hnecessary and suitable for t he construction

af or esai d. The Contractors are charged the actual price
pai d by the Corporation for the equi prent and machi nery thus
made avail able, inclusive of freight and custons duty, if

any, as also the cost of transport, but excluding sal es tax.
The equipnment thus supplied by the Corporation to the
Contractors was classified into tw groups, Goup A and
Goup B, as detailed in Schedule No. 2. The nachinery in
Goup A was to be taken over fromthe Contractors by the
Corporation, after the conpletion of the work at their
"residual value" which was to be calculated in the nmanner
set out in the agreenment. The machinery in Goup Bwas to
becone the

525

property of the Contractors after its full price had been
paid by them No nore need be said about the machinery in
Group B, 'because there is no dispute about that group, the
Contractors having accepted the position that Goup B
machi nery- _had~ been soldto them The controversy now
remai ning between the parties relates to the mnmachinery in
G oup A

On  August 12, 1952, the Superintendent of Sales Tax,
Hazari bagh, assessed the Corporation under s. 13(5) of the
Act for the period April, 1950 to March, 1952. It is not
necessary to set out the details of the tax demand, because
the anmpbunt is not in controversy. Wat was contended before
the authorities below and inthis Court was that the
transaction in question did not anpunt to a "sale" wthin
the neaning of the Act. The Superintendent rejected the
contention raised on behalf of the Corporation that it was
not liable to pay the tax in respect of the nmachinery sup-
plied to the Contractors. The Corporation went up in appea
to the Deputy Commi ssioner of Sales Tax against the said
order of assessment. By his order dated May 5, 1953, the
Deputy Comm ssioner rejected the contention of the appellant
as to its liability wunder the Act, but nmde certain
amendnents in the assessnment which are not material to the
points in controversy before us. The Deputy Conm ssioner
repelling the Corporation s contentions based on the Act,
held inter-alia that the supply of equipnent in Goup A of
the agreenent aforesaid anmobunted to a sale and was not a
hire ; that the condition in the agreenent for the "taking
over" of the equipnment on conditions laid down in the
agreement was in its essence a condition of repurchase and
that the Corporation was a "dealer"” within the meaning of
the Act. The Corporation noved the Board of Revenue, Bi har
inits revisional jurisdiction under s. 24 of the Act. The
Board of Revenue by its resolution dated October 1, /1953,
rejected the revisional application and upheld the order of
the authorities below Thereafter, the Corporation made an

application to the Board of Revenue under s. 25 of the
Act for a reference to refer the foll ow ng

67
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guestions to the H gh Court at Patna, nanely, (a) whether
the assessnent under s. 13(5) of the Act is naintainable,
(b) whether, in the facts and circunstances of the case, it
can be held that the property in the goods included in
Schedule A did pass to the Contractors- and the transaction
amounted to a sale, and (c) whether the terns of the
agreenment anount to sale transactions with the Contractors
and taking over by the Corporation amounts to repurchase.
Thi s application was made on Decenber 22, 1953, but when the
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application for making a reference to the H gh Court came up
for hearing before the Board of Revenue on May 20, 1954, and
after the parties had been heard, counsel for t he
Cor porati on sought |eave of the Board to withdraw questions
(a) and (c) fromthe proposed reference and the Board passed
the follow ng order: -

"Leave is sought by the |l earned advocate for the petitioner
to drop questions (a) and (c) fromthe reference. The |eave
is granted. There remains only question (b) for reference
to the High Court........ "

Thus only question (b) set out above was referred to the
High Court for its decision. After hearing the parties, a
Division Bench of the Hgh Court, Ramaswam , C. J. and Raj
Ki shore Prasad, J., heard the reference and come to the
conclusion by its judgnent dated July 13, 1956, that the
reference should be answered in the affirmative, nanely,
that the transaction in question ambunted to a sale wthin
the nmeaning of s. 2(g) of the Act.

Thereupon  the Corporation nade an application headed as
under Art. 132(1) of the Constitution and prayed that the
H gh Court "be pleased to grant leave to appeal to the
Supreme Court of Indiaand grant the necessary certificate
that this case is otherwise a fit case for appeal to the
Supreme Court..... " Apart fromraising the ground of attack
dealt with by the H gh Court on the reference as aforesaid,
the Corporation at the tine of the hearing of the applica-
tion appears to have rai sed other questions as would appear
from the follow ng extract fromthe judgnment and order of
the H gh Court dated January 31, 1957 : -

527
"I't was conceded by | earned counsel for the petitioner that
the case does not fulfill the requirenents of Article 133(1)

of the Constitution; but the argunment is that |eave may be
granted under Article 132 of the Constitution as there is a

subst anti al guestion of law with regard to t he
interpretation of the Constitutioninvolved in this case.
We are unable to accept this argunent as correct. It i's not

possible for us to hold that there is any substantia

guestion of law as to the interpretation of the Constitution
involved in this case. The question at issue was purely a
matter of construction of section 2(g) of the Bihar Sales
Tax Act and that question was decided by this Court in
favour of the State of Bihar and against the petitioner. It
is argued now on behalf of the petitioner that t he
provisions of section 2(g) of the Bihar Sales Tax Act are
ultra vires of the Constitution, but no such question was
dealt wth or decided by the H gh Court in the reference.
We do not, therefore, consider that this case satisfies the
requirenents of Art. 132(1) of the Constitution and the
petitioner is not entitled to grant of a certificate for
| eave to appeal to the Suprene Court under this Article.

The application is accordingly dismssed."

Having failed to obtain the necessary certificate from the
Hi gh Court, the Corporation nmoved this Court and obtained
special |leave to appeal under Art. 136 of the Constitution

The | eave was granted on March 31, 1958.

Though the scope of the decision of the Hi gh Court under s.
25 of the Act on a reference nade to it is limted, the
Cor por ati on has raised certain additional poi nt's of
controversy, which did not formpart of the decision of the
Hi gh Court. Apart fromthe question whether the transaction
in question anpbunted to a sale within the neaning of the
Act, the statenent of the case on behalf of the appellant
raises the follow ng additional grounds of attack, nanely,
(1) that the Corporation is not a dealer within the neaning
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of the Act, (2) that the proviso to s. 2(g) of the Act is
ultra vires the Bihar Legislature and (3) that the Act
itself is ultra vires the Bihar Legislature by reason of the
528

| egi sl ati on bei ng beyond the scope of entry 48 in List Il of
Schedule 7 of the Governnent of India Act, 1935. Hence, a
prelimnary objection was rai sed on behalf of the respondent
that the additional grounds of attack were not open to the
Corporation in this Court. It is, therefore, necessary
first to determ ne whether the additional grounds of attack
set out above are open to the Corporation. |In our opinion,
those additional grounds are not open. They were never
rai sed at any stage of the proceedings bef ore the
authorities below, or in the H gh Court. This Court is
sitting in appeal over the decision of the High Court wunder
s. 25 of the Act. The High Court in comng to its
conclusion was acting only in.an advisory capacity. It is
well settled that the H gh Court acting in its advisory
capacity /under the taxing statute cannot go beyond the
guestions referred to it, or on a reference called by it.
The scope of  the appeal to this Court, even by specia

| eave, cannot be extended beyond the scope of t he
controversy that coul'd have been legally raised before the
H gh Court. It is manifest that the High Court could not

have expressed its opinion on any nmatter other than the
guestion actually before it as a result of the reference
made by the Board of Revenue. The ~preliminary objection
nmust, therefore, be allowed and the appeal limted to the
guestion whether the transaction in question in_ this case
amounted to a sale within the neaning of the Act.

It is manifest that this controversy between the parties has
to be resolved with reference to the terns of the contract
itself. Clause 8 of the agreenent as anended is a very
conplex one as wll presently appear from the follow ng
extracts, being the relevant portions of that clause :-

"The Corporation may hire or makeavailable such of its
equi pment as is suitable for construction for the use of the
Contractor. The actual prices paid by the Corporation for
the equiprment thus nade avail able, inclusive of freight,
i nsurance and customduties, if any, and the cost ~of its
transport to site but excluding such tax as -sales tax
whet her |ocal, nunicipal, State or Central, shall be charged
to the

529

Contractor and the equipnment shall remain the property of
the Corporation wuntil the full prices thereof have been

realised from the Contractor. Equi prent lent for the
Contractor’s wuse, if any, shall be charged to himon terns
of hiring to be nutually agreed upon; such terns wll = cover
interest on capital cost and the depreciation of the
equi prent .

The Corporation will supply to the Contractor the nachinery
mentioned in Schedule No. 2, Goup A and G oup B bel ow."

Then follows a description seriatimof the many itens  of
machinery in Goup Awth the nunber of such machinery and
the approximate cost thereof. 1In this Goup A, there are
fourteen items of which it is only necessary to nention the
first one, that is to say, four excavators with accessories
approximately valued at Rs. 12,46,390; and no. 14, two
excavators of another nodel, approximately costing Rs.
3, 35, 000. The total approximate cost of the nachinery in
Goup Ais estimated to be Rs. 42,63,305. Then follow the
descriptions of machinery in Goup B, the approximte cost
of which is Rs. 21,84,148. Then follow certain conditions
in respect of equiprments included in Goup A in these
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wor ds: -

"The Corporation will take over fromthe Contractor item 1
and 14 on the conpletion of the work at a residual value
cal cul ated on the basis of the actual nunber of hours worked
assum ng the total life to be 30,000 hours and assum ng that
the machinery wll be properly |ooked after during the
period of its operation. The renmmining items of this group
will be taken over by the Corporation at their residua
val ue taking into account the actual nunber of hours worked
and the standard life of such machinery for which Schedule
F. as last relished, ? of the U S. Bureau of Industria
Revenue, on the probable useful life and depreciation rates
all owabl e for |Incone Tax purpose (vide Engineering News
Record dated March 17, 1949) will serve as a basis, provided
that the nachinery shall be properly |ooked after by the

Contractor during the period of its operation. Provi ded
further that such-residual value of the nachinery shall be
assessed

530

jointly. 'by representatives of the Corporation and of the
Contractor and that in case of difference of opinion between
the two parties the mtter shall be settled through
arbitration by a third party to be agreed to both by the
Cor porati on and the Contractor.

The items included inthis group will be taken over by the
Corporation fromthe Contractor either on the conpletion of
the work or at an earlier date if the Contractor so wi shes,
provided that in the latter case the equipnments wll be
taken over by the Corporation only when they are declared
surplus at Konar and such declaration is duly certified by
the Consulting Engi neer, within a period of 15 days of such
decl arati on being received by the Corporation

In respect of the machinery which shall have been delivered
to the Contractor on or before the 31st of Decenber ' 1950,
their cost shall be recovered from the Contractor in
ei ghteen equal instal nents beginning with January 1951 and
in respect of the remaining itensincluded in this group of

machi nery, their cost will be recovered fromthe Contractor
in eighteen equal instalnents beginning with July 1951
provi ded that these remaining itens shall have been

delivered to the Contractor prior to the last specified
dat e.

Pr ovi ded-
(a) that the total actual price for these equipnents which
has been provisionally estimated at Rs. 42,63,305 wll be

chargeable to the Contractor as per first para of clause 1
above.

(b) that after approxinmately two thirds of total cost or an
amount of Rs. 28,43,000 (Rupees twenty eight Jlakhs forty
three thousand) approxi nately has been recovered from the
Contractor on account of these equipnments the Corporation
will consider the date or dates when it could take over the
equi prents still under use by the Contractor, assess ' the,
extent to which they have already been depreciated and
thereby arrive at, their residual value; and

(c) that the recovery or refund of the anpbunt payable by or

to the Contractor on account of these equipnents wll be
decided only if the Corporation is fully satisfied that
their residual life at the tinme of

531

their being finally handed over to the Corporation shal
under no circunstances fall below one third of their

respective standard |ife as agreed upon by the Corporation
and the Contractor."
Then follow ternms and conditions in respect of Goup 'B
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which are not relevant to our purpose. Thereafter, the
foll owi ng conditions appear: -

“I'n respect of equipnents whether in Goup A or B nmade
avail abl e by the Corporation to the Contractor.

The following conditions shall apply to all equipnents,
i.e., those included in G oup A and B above and others, if
any-

(a) The Contractor shall continuously maintain pr oper

machine cards separately in respect of each item of
equi prent, clearly showing therein, day by day, the nunber
of actual hours the machi ne has worked together with the
dates and ot her relevant particul ars.

(b) The Contractor shall maintain all such equipnents in
good running condition and shall regularly and efficiently
give service to all plant and nachinery, as may be required
by the Corporation’s Chief Engi neer who shall have the right
to inspect, either personally or through his authorised
representatives all such plant and equi prent and the machine
cards 'naintained in respect thereof at nutually convenient
hour s.

(c) No itemof equiprment mnmade available by the Corporation
on loan or hire shall at any time be renmoved fromthe work
site under any circunstances until the full cost thereof has
been recovered fromthe Contractor by the Corporation and
thereafter only if /in the opinion of the Consulting Engineer
the renoval of suchitemor itens is not likely to inpede
the satisfactory prosecuti on of the work.

Simlarly no item of equi prent or material belonging to the
Contractor but towards the cost of which money has been
advanced by the Corporation shall at any tinme be renobved
fromthe work site under any circunstances until the anount
of noney so advanced has been recovered fromthe Contractor
by
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the Corporation and thereafterif inthe opinion of the
Consul ti ng Engi neer the rempoval of such itemor itens is not
likely to inpede the satisfactory prosecution of the work.
(d) The Corporation shall supply to the Contractor whatever
spares have been procured or ordered for the equipnent
al ready supplied or to be supplied by the Corporation to the
Contractor under the terms of this Agreement —and that
thereafter the repl enishment of the stock of spares shall be
entirely the responsibility of the Contractor who  shal
therefore take active steps intinme to procure fresh spares
so as to maintain a sufficient reserve

The spares to be supplied by the Corporation will be issued
to the Contractor by the Executive Engi neer, Konar as and
when required by the Contractor against indent | acconpanied
by a certificate that the spares previously issued to him
have been actually used up on the machines for which they
wer e intended.

(e) Wenever spares are issued to the Contractor in
accor dance with this provision, their act ual prices
inclusive of freight, insurance and custons but excluding
storage and handling charges shall be debited against -him
and recovered fromhis next fortnightly bill

(f) In order to enable the Contractor to take active steps

for planning the procurenment of additional spares in
advance, the Corporation shall forthwith furnish to him a
conplete Ilist of all the spares which it has procured or

ordered for the equipnment to be supplied to the Contractor."
The portions quoted above contain the relevant terns and
conditions in respect of the transaction in question, so far
as it is necessary to know themfor the purpose of this
case. It will be noticed that the Corporation made
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available to the Contractors different kinds of nachinery
and equi pnent detailed in Goup A of the approximate val ue
of Rs. 42,63,000 odd, for which the price paid by the
Corporation inclusive of freight, insurance, custonms duty
etc. has to be charged to them But the machinery and the
equi pment so

533

made available to the Contractors were to renmain the
property of the Corporation until the, full ©price thereof
had been realised from the Contractors. It is al so
noteworthy that the agreenent nakes a distinction between
the aforesaid part of the agreenent and the equi pnent |ent
to the contractors in respect of which the contractors had
to be charged in ternms of hiring, including interest on
capital cost and the  depreciation of equipnment. Thus
clearly the agreenent between the parties contenplated two
kinds of dealings between them nanely (1) the supply of
machi nery and equi pnents by the Corporation to the
Contractors and (2) 1oan on hire of other equipnent on termns
to be nutually agreed between them in respect of the
machi nery - _and equi pnent supplied by the Corporation to the
Contractors. There is a further condition that t he
Corporation will take over fromthe contractors itens 1 and
14, specifically referred to above, and the other itens in
Group A at their "residual value" calculated on the basis
indicated in the paragraph follow ng the description of the
machi nery and the equipnments. But there is a condition
added that the "taking over" is dependent upon the condition
that the machinery will be properly | ooked after during the
period of its operation. Thereis an additional  condition
to the taking over by the Corporation, namely, the work for
whi ch they were neant had been conpleted, or earlier, at the
choice of the Contractors, provided that they are declared
surplus for the purposes of the construction of the ' Konar
Dam and so certified by the Consulting Engi neer. Hence, it
is not an unconditional agreement to take over the machinery
and equi pnent as in Goup B. The total approxinate price of
Rs. 42,63,305 is payable by the Contractors in 18 / equa

i nstal ments. Qut of the total cost thus nmade  realisable
from the Contractors two-thirds, —nanely, Rs. 28,42, 000
approximately, has to be realised in any case. After the

two-thirds anount aforesaid has been realised from the
contractors on account of supply of the equipnents by the
Corporation, the Corporation had to consider the date or
dates of the "taking over" of the equipnment-after assessing
the extent to which it

534
had depreciated as a result of the working on the project in
order to arrive at the "residual value" of the sane. The

refund of the one third of the price or such other ~sum as
may be determ ned as the "residual value" would depend upon
the further condition that the Corporation was fully

satisfied that their "residual |I|ife" shall, under no
circunstances, fall below one-third of their respective
standard life as agreed upon by the parties. It would,

thus, appear that the "taking over" of such of t he
equi pmrents as were available to be returned was not an
uncondi tional term The Corporation was bound to take them
over only if it was satisfied that their "residual life" was
not |ess than one-third of the standard life fixed by the
parties. It is clear fromthe terns and conditions quoted
above that there was no right in the contractors to return
any of the machinery and equi pnents at any tinme they |Iiked,
or found it convenient to do so. The conditions which apply
to all equipnments, whether in Goup Aor in Goup B, are
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also relevant to determne the nature of the transaction

The contractors are required to "continuously nmintain
proper machi ne cards showi ng certain relevant particulars”.
It is their duty to maintain the equipments in good running
condition and to regularly and effectively service them No
item of nmachinery and equi pment could be renoved by the
contractors wunder any circunstances until the full cost
thereof had been recovered fromthem and even then only if
the renoval of those itens of machinery or equi pnent was not
likely to inpede the satisfactory progress of the work.
Then follows the npst inportant condition t hat t he
Contractors thenselves shall have to replenish their stock
of spare parts of the machi nery nade available to them by

the Corporation. When spare parts are supplied to the
Contractors by the Corporation, they shall be liable for the
actual price of those parts inclusive of freight, insurance

and custons duty.

Those substantially are the terns of the contract between
the parties and the sole question for determnation in this
appeal is” whether, in respect of the nachinery and
equi prents. admittedly supplied by the Corporation to the
Contractors, it was a nere
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contract of hiring, ‘as contended on behalf of the appellant
Corporation, or a/'sale or a hire purchase, as contended on
behal f of the respondent State. The |aw on the subject is
not in doubt, but the difficulty arises in applying that |aw
to the facts and circunstances of a particular case on a
pr oper construction of the ~docunent evi denci ng t he
transaction between the parties. It is well settled that a
mere contract of hiring, without nore, is a species of the
contract of bailnment, which does not create a title in the
bail ee, but the | aw of hire purchase has undergone consi der-
abl e devel opnent during the last half a century or nore and
has introduced a nunber of variations, thus leading to
categories, and it beconmes a question of sone nicety as to
which category a particular contract between the parties
cones under. Odinarily, a contract of hire  purchase
confers no title on the hirer, but a nmere optionto purchase
on fulfillment of certain conditions.  But a contract of
hire purchase nmay al so provide for the agreenent to purchase
the thing hired by deferred paynments subject to the
condition that title to the thing shall not pass until al
the instalnents have been paid. There may be other
variations of a contract of hire purchase depending upon the
terns agreed between the parties. Wen rights in third
parties have been created by acts of parties or by operation
of law, the question, which does not arise here, may arise
as to what exactly were the rights and obligations of the
parties to the original contract. It is wequally /'well-
settled that for the purpose of determining as “to which
category a particular contract comes under, the court' will
| ook at the substance of the agreement and not at the nmere
words describing the category. One of the tests to
determ ne the question whether a particular agreenent is a
contract of nmere hiring or whether it is a contract of
purchase on a system of deferred paynments 'of the purchase
price is whether there is any binding obligation on the
hirer to purchase the goods. Anot her useful test to
determ ne such a controversy is whether there is a right
reserved to the hirer to return the goods at any tinme during

the subsistence of the contract. |If there is such a right
reserved, then
536

clearly there is no contract of sale, vide Helby v. Matthews
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and others (1). Applying these two tests to the transaction
in the present case, it becones clear that it was a case of
sale of goods with a condition of repurchase on certain
condi tions dependi ng upon the sati sfaction of t he

Corporation as to whether the "residual life" of the
machi nery or the equi pnent was not |ess than one-third of
the standard life in accordance with the terns agreed
between the parties. It is clear on those terns that there
is no right reserved to the contractors to return the goods
at any tine that they found it convenient or necessary. On

the other hand, they were bound to pay two-thirds of the
total approximate price fixed by the parties in equa
instal ments. The Contractors were not bound under the terns
to return any of the machinery or the equipnments, nor was
the Corporation boundto take them back unconditionally.
The termin the agreement regarding the "taking over" of the
machi nery or equi pments by the Corporation on paynment of the
"residual \ value" is wholly inconsistent with a contract of
nere hiring and is nore consistent - with the property in the
goods having passed to the Contractors, subject to the

payment of _all the instalnents of the purchase pride.
Furthernore, the stipulation that the Contractors thensel ves
will have to supply the spare parts, as and when needed, for

repl acements of the worn out parts is also consistent wth
the case of the respondent that title had passed to the
contractors and that they were responsi ble for the upkeep of
the nmachinery and equi pnents and for depreciation. If it
were a nmere contract ‘of hiring, the owner of the goods would
have continued to be liable for replacenents of worn out
parts and for depreciation. ~Applying those tests to the
terns of the agreenent between the parties, it is clear that
the transaction was a sale on deferred paynents with an
option to repurchase and not a nmere contract of hiring, as
contended on behal f of the appellant.
It must, therefore, be held that the judgnent of the High
Court is entirely correct and the appeal nust be disnissed
with costs.

Appeal dism ssed
(1) (1895) A.C. 471.
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