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ACT:

Bonbay Securities Contracts Control Act; 1925 (Bonmbay Act
VIl of 1925)-Ss. 3(4) and 6-Sal e and purchase of securities
by appellant on behalf of respondent-Di spute between the
parties whether appellant was acting within- his authority
when he purchased 'the shares-Relationship between the
parties that of principal and agent and not that of seller
and purchaser-VWether falls within purview of s. 6-Contract
notes sent by brokers to their constituent-Mere intinmations
by brokers to constituent-That contract had  been  entered
into -Arbitration agreenent-Essentials thereof-Rules  franed
by Native Share and Stock Brokers’ ‘Association-Conpl ete code
by t hensel ves Rul e 167-Whether contract not es voi d
t her eunder.

HEADNOTE

The appel | ants share-broker carrying on business in the Cty
of Bonmbay and a nenber of the Native Share and Stock
Br okers’
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Associ ati on-was enployed by the respondent for effecting
sal es and purchases of shares on her behal f.. The appellant
effected purchases of 25 shares of Tata Deferred and 350
shares of Swadeshi MIls to square the outstanding sales of
the same nunber of shares standing in her nanme and sent’ the
relative contract notes therefor to her. She repudiated the
contracts on the ground that the appellant had “not been
authorised to close the transactions on the date nentioned
by himand asked himto square themat a |later date. The
appel l ant maintained that the transacti ons had been closed
in accordance with her instructions. The appellant referred
the dispute for arbitration to the Native Share and Stock
Brokers’ Association in pursuance of an arbitration clause
in the contract notes. The respondent refused to subnmit to
arbitration of the association on the ground that the
contract notes were void and therefore no arbitration
proceedi ngs coul d be taken thereunder. The arbitrators made
an award in favour of the appellant in the absence of the
respondent who declined to take part in the proceedings.
The respondent filed an application for setting aside the
awar d. The Bombay High Court held that the contracts in
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guestion were not ready delivery contracts as defined in s.
3(4) of the Bonbay Securities Contracts Control Act VIII of

1925 and that they were accordingly void under s. 6 of the
Act and therefore the arbitration clause and the proceeding
taken thereunder culmnating in the award were al so voi d.

Held that apart fromthe question whether the contracts in
guestion were for ready delivery or not, they were outside
the purview of s. 6 of Bonbay Act VIII of 1925 because they
were not contracts for sale and purchase of securities. The
di spute between the parties was as to whether the appellant
was acting wthin the scope of his authority when he

pur chased the shares. If he was acting wthin hi s
authority, the respondent was liable to him If those
purchases were unaut horised; the appellant was liable to the
respondent for damages.  In either case the dispute was one

which arose out of  thecontract of enploynent of the
appel l ant by the respondent as a broker and not out of any
contract of sale or purchase of securities. The
rel ati onship between the respondent and the appellant was
that of " _principal and agent, and not that of seller and
pur chaser-

The contract notes sent by brokers to their constituents-
are not thenmselves contracts for sale or purchase of
securities wthins. 6 of the Bonbay Act VIII of 1925 but
only intimtions by the broker to the constituent that such
contracts had been entered into on his behalf.

It is settled law that to constitute an arbitration
agreement in witing it is not necessary that it should be
signed by the parties, and that it is sufficient if the
terns are reduced to witing and the agreenent of the
parties thereto is established.

The Rules franmed by the Native Share ~and Stock  Brokers’
Associ ation, Bonbay forma code conplete in itself and any
guestion
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arising wwth reference to those Rules nust be determined on
their construction and it would be a mstake to read into
themthe statutory provisions enacted in the Bonbay Act VIII
of 1925 and therefore the contract notes cannot be held to
be voi d under Rule 167.

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Givil Appeal No. 95 of 1953.
On appeal fromthe Judgnent and decree dated the 29th day of
June 1951 of the Bonbay Hi gh Court in Appeal No. 93 of 1949
arising out of the order dated the 16th Septenber 1949 of
the Court of Bombay City Cvil Court at Bonbay in Award No.
45 of 1949.

M C. Setal vad, Attorney-GCeneral of India (H J. Unmigar, Sr
Narain Andl ey, Rameshwar Nath and Rajinder Narain, wth
him, for the appellant.

H R Mehervaid and R N. Sachthey, for the respondent.

1955. Cctober 4. The Judgnent of the Court was delivered by
VENKATARAMA AYYAR J.-The appellant is a share br oker
carrying on business in the City of Bonbay, and a nmenber of
the Native Share and Stock Brokers’ Association, Bonbay.
The respondent, Ms. CGool bai Horrmusji, enployed him for
effecting sales and purchases of shares on her behalf, and
on 6-8-1947 there was due fromher to the appellant on
account of these dealings a sumof Rs. 6,321-12-0. On that
date, the respondent had outstanding for the next clearance,
sales of 25 shares of Tata Deferred and 350 shares of
Swadeshi M Is. On 11-8-1947, the appellant ef fect ed
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purchases of 25 shares of Tata Deferred and 350 shares of
Swadeshi MIlls to square the outstanding sales of the
respondent, and sent the relative contract notes therefor
Nos. 2438 and 2439 (Exhibit A) to her. She sent a reply
repudiating the contracts on the ground that the appellant
had not been authorised to close the transactions on 11-8-
1947, and instructed himto square them on 14-8-1947. The
appel | ant, however, declined to do so, mmintaining that the
transacti ons had been cl osed on 11-8-1947 under the

109
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i nstructions of the respondent.

After sone correspondence which it is needless to refer to,
the appell ant applied on 21-8-1947 to the Native Share, and
St ock Brokers Association, Bonmbay for arbitration in
pursuance of a clause in the contract notes, which runs as
foll ows:

"In event of any dispute arising between you and ne/us of
this transaction the matter shall be referred to arbitration
as provided by the Rul es and Regul ations of the Native Share
and Stock Brokers’ Association".

The Associ ati on gave notice of arbitration to t he
respondent, and call ed upon her to nom nate her arbitrator,
to which she replied that the contract notes were void, and
that in consequence, no arbitration proceedings could be
taken thereunder. @ The arbitrators, however, fixed a day for
the hearing of the dispute, and gave notice thereof to her

but she declined to take any part inthe proceedings. On
10-10-1947 they nade an award in-which, on the basis of the
purchases made by the appellant on 11-8-1947 which were
accepted by them they gave credit to the respondent for Rs.
1,847, and directed her to pay himthe bal ance of Rs. 4,474-
12-0.

The respondent then filed the application out of which the
present appeal arises, for setting aside the award on the
ground, inter alia, that the contracts in question were
forward contracts which were void under section 6/ of the
Bonbay Securities Contracts Control Act VIII of 1925, that
consequently the arbitration clause was also void and
i noperative, and that the proceedi ngs before the arbitrators
were accordingly wthout jurisdiction and the award a
nullity. Section 6 of the Act is as follows:

"Every contract for the purchase or sale of securities,
other than a ready delivery contract, entered into after a
date to be notified in this behalf by the  Provincia

CGovernment shall be void, unless the sane is made subject to
and in accordance wth the rules duly sanctioned under
section 5 and every such contract shall be void unless. the
sane is nmade between nenbers or through a nenber of a
recogni sed stock-
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exchange; and no claimshall be allowed in any Cvil | Court
for the recovery of any conmm ssion, brokerage, fee or reward
in respect of any such contract".

Section 3(1) defines 'securities’ as including shares, —and
therefore, contracts for the sale or purchase of shares
would be void under, section 6, unless they were made in
accordance with the rules sanctioned by the Provincia

CGovernment under section 5. The appellant sought to avoid
the application of section 6 on the ground that the

contracts in question were 'ready delivery contracts’, and
fell outside the operation of that section. Section 3(4) of
Act VIII of 1925 defines ’'ready delivery contract’ as

nmeaning "a contract for the purchase or sale of securities
for performance of which no time is specified and which is
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to be perforned imediately or within a reasonable tine",
and there 1is an Explanation that "the question what is a
reasonable tinme is in each particular case a question of
fact". The contention of the appellant was that contracts
Nos. 2438 and 2439 were ready delivery contracts as defined
in section 3(4), as notine was specified therein for
per f or mance.

The learned City Gvil Judge, who heard the application
agreed with this contention, and holding that the contracts
were not void under section 6 of Act VIII of 1925, disnissed
the application. The respondent took the matter in appea

to the H gh Court of Bonbay, and that was beard by Chagl a,
C.J. and Tendolkar, J. They were of the opinion that the
con’ tracts in question were not ready delivery contracts as
defined in section 3(4) of the Act, because though no tine
for performance was specified therein, they had to be
performed wthin the period specifiedin the Rules and
Regul ations of ~the Association, which were incorporated
therein by reference, and not "immediately or wthin a
reasonabl'e tine" as providedin section 3(4), that they were
accordi ngly void under section 6, and that consequently, the
arbitration clause and the proceedings taken thereunder
culmnating in the award were also void. They accordingly
set aside the award as-invalid and wthout jurisdiction

Against this judgnent, the appellant has preferred this
appea
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on a certificate under article 133(1) (c).

It was argued by the learned Attorney-General in support of
the appeal that even apart fromthe question whether the
contracts in question were for ready delivery or not, they
woul d be outside the purvi ew of section 6, because they were
not contracts for sale and purchase of securities. Thi s
contention was not raised in the courts below, and ' I|earned
counsel for the respondent objects to-its being entertained
for the first time in this Court, as that would  involve
i nvestigation of facts, which has not been nmade. But in
view of the ternms of the contract notes and the adm ssion of
the respondent in her petition, we are of opinion that the
point is open to the appellant, and having heard counsel on
both sides, we think that the appeal should succeed on that
poi nt .

The dispute between the parties is as to whether the
appel l ant was acting within the scope of his authority when
he purchased 25 shares of Tata Deferred and 350 shares of
Swadeshi MIls on 11-8-1947. |If he was acting wthin his
authority, then the respondent was entitled only to a credit
of Rs. 1,847 on the basis of the said purchases.” But if
these purchases were unauthorised, the appellant was liable
to the respondent in danages. In either case, the dispute
was one which arose out of the contract of enploynent of the
Appel l ant by the respondent as broker and not out 'of any
contract of sale or purchase of securities. The question of
sal e or purchase would arise between the respondent and the
seller or purchaser, as the case may be, with reference to
the contract brought about by the appellant. But the
rel ati onship between the respondent and the appellant was
one of principal and agent and not that of seller and
pur chaser. The contract of employment is no doubt
connected, and intimately, wth sales and purchases of
securities; but it is not itself a contract of sale or
purchase. It is collateral to it, and does not becone ipso
facto void, even if the contract of purchase and sale with
which it is connected is void. Vide the decision of this
Court in Kishan Lal and another v. Bhanwar Lal (1) The | egis-
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(1) (1955] 1 S.C.R 439.
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lature mght, of course, enact that not nerely the contract
of sale or purchase but even contracts collateral thereto
shall be wvoid, in which case the contracts of enploynent
with reference to those contracts would al so be void. But
that is not what Act VIII of 1925 has done. Section 6
expressly provides that no claimshall be maintained in a

civil court for the recovery of any conm ssion, brokerage,
fee or reward in respect of any contract for the purchase or
sale of securities. That is to say, the bar is to the

br oker claimng renuneration in any formfor having brought
about the contract. But the contract of enploynent is not
itself declared void, and a claimfor indemity will not be
within the prohibition.~ The question whether contract notes
sent by brokers to their constituents are contracts for the
sal e and purchase of securities within section 6 of Act VIII
of 1925, came up for consideration before the Bonbay Hi gh
Court in Promatha Nath v. Batliwalla & Karani (1) and it was
held therein that they were not thenselves contracts for
sal e or purchase but only intimations by the broker to the
constituent that such contracts had been entered into on his
behal f. W agree w th this decision

It may be argued that if the contract note is only
intimation of a /sale or purchase on behalf of the con-
stituent, then it is not a contract of enploynent, and that
in consequence, there is no agreenent in witing for
arbitration as required by the Arbitration Act. But it is
settled law that to constitute an arbitration agreement in
witing it is not necessary that it should be signed by the
parties, and that it is sufficient if the ternsare reduced
to witing and the agreenent of the parties thereto is
established. Though the respondent alleged in her 'petition
that she had not accepted the contract notes, Exhibit A she
raised no contention based thereon either before the Gty
Cvil Judge or before the Hi gh Court, and even in this Court
the position taken up by her counsel was that Exhibit A
constituted the sole repository of the contracts, and as
they were void, there was no arbi-

(1) I.L.R [1942] Bom 655; A I.R 1942 Bom 224.
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tration clause in force between the parties. W accordingly
hold that the contract notes contained an agreenent in
witing to refer disputes arising out of the enpl oynent  of
the appellant as broker to arbitration, and that they fel
out side the scope of section 6 of Act VIII of 1925, that the
arbitration proceedi ngs are accordi ngly conpetent, and that
the award made therein is not open to objection on. the
ground that Exhibit Ais void.

It was next contended for the respondent that the contract
notes were void under Rule 167 of the Native Share<and Stock
Brokers’ Association, and that on that ground also, the
arbitration proceedings and the award were void. Rule 167
so far as it is material is as follows:

"167. (a) Menbers shall render contract notes to non-Menbers
in respect of every bargain nade for such non-Mnber’s
account, stating the price at which the bargain has been
made. Such contract notes shall <contain a charge for
brokerage at rates not less than the scale prescribed in
Appendi x G annexed to these Rules, or as nmodified by the
provisions of rules 168 and 170(b). Such contract notes
shall show brokerage separately and shall be in Form A
prescribed i n Appendi x annexed to these Rul es.

(c) No contract note not in one of the printed Fornms in
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Appendi x H shall be deened to be valid.

(g) A contract note referred to in this rule or any other
rule for the tine being in force shall be deemed to nean and
i nclude a contract and shall have the same significance as a
contract".

Form A in Appendix Hreferred to in Rule 167(a) contains two
colums, one showing the rate at which the securities are
purchased or sold and the other, the brokerage. The
contract notes sent to the respondent are not in this form
They are in accordance with Form A in Appendix A, and show
the rates at which the securities are sold or purchased, the
br okerage not being separately shown. At the foot of the
docunent, there is the follow ng note;
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"This is net contract. Brokerage is included in the price".
The contention of the respondent is that the contract notes
are not in accordance with Form A in Appendix H, as the
price '‘and brokerage are not separately shown, and that
therefore they are void under Rule 167(c). Now, Rule 167
applies only to forward contracts, and the basis of the
contention of the respondent is that inasmuch as the
contract notes, Exhibit A  have been held by the |earned
Judges of the Hi gh Court not to be ready delivery contracts
but forward contracts, they would be void under Rule 167(c),
even if they were not' hit by section 6 of Act VIIIl of 1925.
The assunption underlying this argunent is that what is not
a ready delivery contract under the definition in section
3(4) of Act WMII of 1925 nust necessarily be a forward
contract for purposes of Rule 167. But that is not correct.
The definition of a ready delivery contract in section 3(4)
is only for the purpose of the Act, and w Il apply only when
the question is whether the contract i s void under section 6
of that Act. But when the question is whether the contract
is void under Rule 167, what has to be seen is whether it is
a forward contract as defined or contenplated by the Rules.
The definition in section 3(4) of (Act VII1 of 1925 would be
wholly irrelevant for determ ning whether the contract is a
forward contract for purposes of Rule 167, the decision of
whi ch question nust depend entirely on the construction of
the Rul es.

The relevant Rules are Nos. 359 to 363. Rule 359 provides
that "contracts other than ready delivery contracts shal

not be made or transacted within or without the ring". Rule
361 confers on the Board power to specify which securities
shall be settled by the systemof Cearance Sheets and

which, by the process of Tickets. Rul es. 362 and 363
prescri be the nodus operandi to be followed in effecting the
settl enent. It was with reference to these rules  which
under the contract notes were to be read as part of the con-
tract, that the | earned Judges held that the contracts were
not ready delivery contracts as defined in sec-
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tion 3(4) of Act VIIIl of 1925. But reading the above Rules
with Rule 359, there can be no doubt that the contract
notes, Exhibit A would for the purpose of the Rules be
ready delivery contracts. |ndeed, the formof the contract
notes, Exhibit A is the one provided under the Rules for
ready delivery contracts, whereas Form A in Appendix H is,
as already stated, for forward contracts. Thus, contracts
which are regulated by Rules 359 to 363 cannot be forward
contracts contenplated by Rule 167, and they cannot be held
to be void under that Rule. The error in the argument of
the respondent is in mxing up tw different provisions
enacted by two different authorities and reading the one
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into the other. The rules framed by the Association form a
code conplete in itself, and any question arising wth
reference to those rules nmnmust be determned on their
construction, and it would be a mstake to read into them

the statutory provisions enacted in Act VIl of 1925. In
this view, the contract notes, Exhibit A cannot be held to
be void under rule 167. In the result, we nust hold,

differing fromthe | earned Judges of the court below, that
the arbitrati on proceedi ngs are not inconpetent and that the
award nade therein is not void on the ground that the
contracts containing the agreenent are void.

The respondent contested the validity of the award on
several other grounds. They were rejected by the Gty G vi
Judge and in the view taken by the | earned Judges of the
H gh Court that the contract notes were void under section 6
of Act VIII of 1925, they did not deal with them Now that
we have held that the contracts are not wvoid, it is
necessary that the appeal should be heard on those points.
We accordingly set aside the order of the court below, and
direct that the appeal be reheard in the Ilight of the
observations contai ned herein. As the appeal succeeds on a
poi nt not taken in the courts below, the parties will bear
their own costs throughout. The costs of the further
hearing after remand will be dealt with by the H gh Court.
867




