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ACT:

Defence of India Rules 1962, rr. 30(1), 30(1)(b)-Person in
jail custody-Detention order, if can be served-Validity.

HEADNOTE:

On the 20th Novenber, 1962, an order of detention was passed
agai nst the appellant under Rule 30(1)(b) of the Defence of
India Rules, 1962. This order was served on the  appel | ant
on the 21st Novenber, 1962, while lie was injail custody as
an under-trial prisoner in connection with a crimnal case
pending against him He was arrested on the 25th ~Cctober,
1962 in connection with the .said criminal-case and since
then he was in jail custody. On the 26th  October, 1962,
Emergency was declared by the President. Whi | st t he
appellant was in jail custody, he was allowed to interview
his friends and about nine persons interviewed him between
3rd Novenber to the 19th Novenber, 1962. It was al leged by
the respondent that during these interviews, the “appell ant
instigated the persons who saw him to conmit prejudicia

activities. The appellant nmoved a wit petition in the Hi gh
Court against the said detention order. The High Court
di smssed the wit petition on the ground that the appellant
had failed to make out a case that his detention was
illegal.

Held : (i) The decision in Rameshwar Shaw s case would be
applicable to the present appeal, because the scheme of Rule
30(1) is not radically different fromthe scheme of s.
3(1)(a) of the preventive Detention Act and does not affect
the construction of Rule 30(1)(b) of the Rules.
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Raneshwar Shaw v. District Mgistrate, Burdhwan, [1964] 4
S.CR 921 relied on.




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 2 of 10

(ii) It is true that the nature and scope of the orders
whi ch can be validly passed under Rule 30(1) of the Defence
of India Rules is very nmuch wder than the order of
detention which alone can be made under s. 3(1) of the
Preventive Detention Act. But the operative portion of Rule
30(1) is substantially simlar to s. 3(1) of the Act.
(iii) Rule 30(1)(b), like s. 3(1)(a), of the Act clearly
postul ates that an order can be nmade under it only where it
is shown that but for the inposition of the said detention
t he person concerned would be able to carry out a
prejudicial activity of the character specified in Rule
30(1). On a plain construction of Rule 30(1)(b) it nust be
held that the order pernmitted by it can be served on a
person who would be free otherwise to carry out his
prejudicial activity. Such freedom cannot be predicated of
the appellant in the present case because he was in jail at
the relevant tinme.

(iv) The service of a detention order on a person who is
already in jail custody virtually seeks to effectuate what
may be called 'a double detention’ and such double detention
is not intended either by s. 3(1)(a) or by Rule 3Q(1)(b); it
is plainly unnecessary and outside the purview of both the
provi si ons.

(v) If the appropriate authority wants to detain a person
under Rule 30(1)(b), it must be shown that when the order of
detention is served on him he was free to carry out his
prejudicial activities and his prejudicial activities could
be prevented only by his detention.” Therefore, the service
of the order of detention on the appellant whilst he was in
jail custody was invalid.

Enperor- v. Mol Chand, A l.R 1948 Al 288, inapplicable.
Dayanand Mdi v. State of Bihar, I.L.R 30 Pat. 630 and

Mel edath Bharathan Malyali v. Copm ssioner of Police-,
I.L.R 1950 Bom 438, referred to.
(vi) On principle, it wuld be difficult to state as a

general proposition that an order of detention cannot be
validly nade against a person who(is in jail custody for the
reason that investigation is proceeding in regard to an
of fence alleged to have been committed by him This  Court
has held in Raneshwar Shaw that as an abstract proposition
of law an order of detention can be validly made agai nst a
person in jail custody. Wether or not the said making of
the order is wvalid in a particular case may have to be
determined in the light of the relevant and material facts.
In the present case, the making of the order of detention
was not invalid. |In Rameshwar Shaw the petitioner was
ordered to be released on the ground that he was served with
the order of detention whilst he was in jail and not on. the
ground that the making of the order was invalid.

934

(vii) The plea of nmlafide cannot be pernmitted to be raised
for the first time in the petition for special |eave for
the reason that a plea of mal afi des nust al ways be made by
proper pleadings at the trial stage, so that the respondent

has an opportunity to neet the sai d proceedi ngs.
(viii) The order of detention passed against the appellant
is set asi de on the ground that the service of the order

is invalid and is outside the scope of the Rules.

JUDGVMVENT:

CRI M NAL APPELLATE, JURI SDICTION: Criminal Appeal No. 80 of
1963.

Appeal by special |eave fromthe judgment and order dated
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March 26, 1963, of the Punjab H gh Court in Crimnal M sc.
No. 186 of 1963.

R K. Garg, S. C. Agarwal, M K. Ramanurthi and D. P

Si ngh, for the appeallant.

L. K.  Kaushal, Senior Deputy Advocate-Ceneral for the
State of Punjab and B. R G K. Achar, for the respondent.
Cctober 11, 1963. The judgnent of the Court was delivered
by

GAJENDRAGADKAR, J.-The detenu Makhan Singh Tarsikka whose
Habeas Corpus petition has been di smissed by the Punjab High
Court, has brought this appeal before us by special |Ieave.
It appears that on the 22nd Cctober, 1962, F.1.R, was filed
at the Police Station, Jandiala, alleging that offences
under sections 307, 324, 364 and 367 |.P.C. had been
commtted by certain persons including the appellant. In
pursuance of the investigation which conmenced on receipt of
the said F.1.R, the appellant was arrested on the 25th
Cct ober, 1962. On the 26th Cctober, 1962, Emergency was
declared 'by the President. On the 1lst Novenber, 1962, the
appel l ant. _was transferred to judicial custody of the Sub-
Di visional  Magistrate, Amitsar. Wilst the appellant was
injail custody, he was allowed to interview his friends and
about nine persons interviewed himbetween 3rd Novenber to
the 19th Novenber, 1962. On the 20th Novenber, 1962, an
order of detention was passed agai nst the appellant under
Rul e 30(1)(b) of +the Defence of India Rul es, 1962
(hereinafter called the "Rules’). This
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order was served on the appel ant on the 21st Novenber, 1962
and it appears he was renoved tothe jail at H ssar. On the
30t h January, 1963, he was brought back to Anritsar, and on
the 9th February 1963 he filed the present wit petition

In his petition which was filed by the appellant, the nmain
al l egati on which he made in challenging the validity of his
detention was that the grounds’ set-up in the order of
detention were "very vague, concocted and totally  false".
The detention order had stated that the appellant was
det ai ned because he was found to be "indulging in activities
prejudicial to the Defence of India and Cvil Defence by
maki ng propaganda against joining the armed and civi
def ence forces and by-urging people not to contribute to the
Nati onal Defence Fund." The order added that having regard
to his activities, it was thought necessary to detain himin
order to prevent himfromcarrying on the said prejudicia
activities.

On the 4th March, 1963, the appellant made an additiona
affidavit in which be urged that the fact that the depone it
was in confinement before the declaration of enmergency on
the 26th Cctober, 1962 and the Chinese invasion, clearly
showed that the allegations agai nst the deponent were /false
and concoct ed. By this supplenmentary affidavit, t he
appel lant furnished an additional ground in support of his
original plea that the grounds on which his detention had
been ordered were fal se and concoct ed.

On the 6th WMrch, 1963, the appellant filed a third
affidavit in which he stated that his political activities
as a nmenber of the Legislative Assenbly were disliked "by
the Hi gh--ups". He referred to several Starred Questions of
which lie had given notice in the Punjab Legislative
Assenmbly to show that the ruling high-ups were angry wth
him These Questions, the appellant alleged, "revealed the
naked corruption of the ruling high-ups". The appel | ant
further alleged that the Jandiala Police were enraged by the
fact that at his instance the Punjab H gh Court bad
appoi nted the Sessions Judge at Anritsar to hold an inquiry
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in village Ramana Chak affairs. According to him the
S.S.P., Amritsar who was a near relative of the ruling Chief
was al so hostile to him It is on these additional grounds
al so that the appellant purported to
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challenge the validity of his detention before the Punjab
H gh Court.

These three affidavits were duly challenged by counter-
affidavits nade on behalf of the respondent, State of

Punj ab. It was in one of these affidavits that the res-
pondent brought out the fact that the appellant had nine
interviews in jail between the 3rd Novenmber to 19t h
Novemnber , 1962 and. the information received by the

respondent was that during these interviews, the appellant
instigated the persons-who saw him to commt prejudicia

activities. The affidavits filed by the respondent also
di sputed the other allegati ons nmade by the appellant in the
three affidavits 'to which we have already referred.

It appears that before the High- Court it was urged by the
appel l ant. _that the order of his detention had been passed
mal af i de —and hi s contention was sought to be supported on
the ground that he had been arrested on the 25th Cctober,

1962, and so, it would not be rationally possible to allege
against him that ‘he had indulged in_ the prejudicia

activities nentioned in the said order. It was

al so argued before the High Court on his behalf that since a
crimnal case under s. 307 |I.P.C. was pendi ng agai nst him at
the relevant tine, it was not open to ‘the detaining
authority to detain himunder Rul e 30(1)(b) of. the-Rules.

The | earned Judge who heard the habeas corpus petition filed
by the appellant, rejected both these Contentions.. In the
result, he held that the appellant had failed to nake out a
case that his detention was illegal, and so, the wit
petition was di sni ssed.

On behalf of the appellant, M: Garg has urged that the
service of the order of detention which was effected on the
21st  Novenber, 1962 is illegal and in support of his
argunent he has relied on a recent decision of this Court in
Raneshwar Shaw v. The District  Mgistrate Bur dwan &
Anot her (1) . M. Garg points out that the nmaterial words
used in section 3(1) of the Preventive Detention Act, 1960
(No. 4 of 1960) (hereinafter called 'the Act’) which were
construed by this Court in the case of Raneshwar Shaw(1l) are
substantially the same as in Rule 30(1) of the rules wth
whi ch the present appeal is concerned, and he contends  that
the said decision fully justifies his argunent

(1) [1964] 4 S.C. R 918.
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that the service of the inpugned order of detention on the
appel l ant when he was already in "ail custody is outside
the: purview of Rule 30(1). |In our opinion, this  argunent
is well-founded and rmust be accepted.

In the case of Raneshwar Shaw(1l) this Court construed s.

3(1) of the Act and held that the said provision necessarily
postul ates that a person sought to be detai ned woul d be free
to act in a prejudicial manner if he is not detained. In
other words, the freedom of action to the person sought to
be detained at the relevant tine nust be shown before an
order of detention can be validly served on him under the
said section. |If a personis already in jail custody, it
was observed in the said judgnent, how can it rationally be
postulated that if be is not detained lie would act in a
prejudi cial manner?, and so, the effect of the said decision
is that an order of detention cannot be validly served on
person who is already in jail custody and in respect of whom
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it is rationally not possible to predicate that if the said
order is not served on him he would be able to indulge in
any prejudicial activity.
In the case of Rameshwar Shaw(1l) this Court also considered
the question as to whether an order of detention can be made
against a person who is in ’'Jail custody, and It was held
that as an abstract proposition of |law, there may not be any
doubt that s. 3(1)(a) of the Act does not preclude the
authority from passing an order of detention against a
person whilst he is in detention or in "ail. But this Court
al so added that the relevant facts ,in connection with the
making of the order may differ and that may meke a
difference in the application of the principle that a
detention order can be passed against a person in jail
Dealing wth this aspect of the matter, this Court
enphasi sed the rel evance of the considerations of proximty
of time and concluded that whether ,in order of detention
can be passed against a person who is in detention or in
"ail, will always have to be deternmined in the circunstances
of each case. 1t would thus be seen that in the case of
Ranmeshwar - Shaw (1), his application was allowed and he was
ordered to be set at liberty on the ground that the service
of the order detaining himwas
(1) [1964] 4 S.C. R 918.
60-2 S C I ndi a/ 64
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effected when he was in jail. M. Gargnaturally relies on
this authority in support of his first contention that the
service of the detention order against the appellant whilst
he was in jail is simlarly invalid.
The |learned Dy. Advocat e-General who appears  for the
respondent attenpted to argue that the decision in Rameshwar
Shaw s case (1) would not be applicable to the present
appeal, because the schene of Rule 30(1) is radically
different from the schenme ofs. 3(1) of the Act. He
concedes that the operative portion of Rule 30(1) is 'subs-
tantially simlar to section 3(1). Rule 30(1) provides.
"The Centr al Gover nnent or t he State
CGovernment, if it is satisfied with respect to
any particular person that with a view to
preventing him from acting in _any manner
prejudicial to the defence of India and civi
def ence, the public safety, the nmintenance of
public order, India s relations with foreign
powers, the mai ntenance of peaceful conditions
in any part of India, the efficient conduct of
mlitary operations or the naintenance of
supplies and services essential to the life of
the comunity, it is necessary so to do, may
make an order. "
Then follow eight clauses which authorise the “specified
categories of orders which nmay be passed under Rule' 30(1).
Clause (b) relates to detention and it is with this ' clause
that we are concerned in the present appeal. The argunent
is that the eight clauses indicate that it is not only the
det ention which can be ordered by -t he appropriate
authority, but there are several other kinds of orders which
can be passed ; under clause (a), for instance, the person
can be directed to remove hinself fromlndia in such manner
by such time and by such route as may be specified in the
order, and be prohibited fromreturning to India. Cl ause
(c) aut hori ses the appropriate authority to i mpose
limtations against a person prohibiting himfromgoing into
any such area or place as nay be specified in the order
Clause (d) contenplates a kind of internnment of the person
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within the area specified in the order. Under clause (e)
the novenents of the person can be regulated by asking him
to report hinself or to notify his novenents or both in the
manner indicated in that clause. C ause(f)

(1) [1964] 4 S.C.R 918.
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permts inmposition of restrictions in respect of the enploy-
nment or business carried on by the person, while under
clause (g), restrictions nmay be inposed on the possession or
use by the person of any articles nmentioned in the order.
Clause (h) is general interms and it provides that the
appropriate authority may make an order otherw se regul ating
the conduct of the person in any such particular as may be
specified in the order

It is thus clear that the nature and the scope of the orders
which can be validly passed under Rule 30(1) is very nmuch
wi der than the order of detention which alone ,can be made
under s. 3(1) of the Act. But the question which we have to
consider /is . does this fact nake any difference to the
i nterpretation of the operative provisions of Rule 30(1) in
relation to detention? [n our opinion, the answer to this
guestion nust be in the negative. Rule 30(1)(b), like s.
3(1)(a), clearly postul ates that an order can be made under
it only where it is shown that but for the inposition of the
sai d detention, the person concerned would be able to carry
out a prejudicial activity of the character specified in
Rule 30(1). 1In other words, one of the conditions precedent
to the service of the order permitted under Rule 300(1) (b)
is that if the said order is not served on the  person, he
woul d be free and able to carry out his prejudicial activity
in question. The fact that other kinds of orders can be
passed agai nst a person under Rule 36(1) does not alter the
essential condition of a wvalid service of the or der
contenpl ated by Rule 30(1)(b) that if the said order is not
served, the prejudicial activity may follow Therefore, we
are satisfied that on a plain construction of Rule 30(1)(b)
it must be held that the order permtted by it can be served
on a person who would be free otherwise to carry” out his
prejudicial activity. Such a freedom cannot be  predicated
of the appellant in the present case because he was in ’ai
at the relevant time. Therefore, we do not think that the
di stinction which the Dy. Advocate-CGeneral seeks to -make
bet ween the provisions of Rule 30(1)(b) and section 3(1)(a)

nakes any difference to the construction of the Rule. The
service of a detention order on a person who is-already in
jail ,custody virtually seeks to effectuate what ~may be

called "a doubl e detention’ and such doubl e detention is not
940

intended either by s. 3(1)(a) or by Rule 30(1)(b); it is
pl ai nly unnecessary and outside the purvi ew of both the
provi si ons.

It was al so argued by the learned Dy. Advocate-General that
in the case of an under-trial prisoner who is entitled to
interview his friends or relatives under rules framed in
that behalf. it would be possible for him to send out
nessages and thereby carry on his prejudicial activities in
an indirect way, and that could be stopped only if he is
det ai ned under Rule 30(1)(b). W are not inpressed by this
ar gunent . It appears that Rule 13 of the Punjab Detenus
Rul es, 1950, allows a detenu to interview a near relative in
accordance with these rules and Rule 19 requires that al
interviews shall take place unless otherw se directed by the
Dy. | nspector-General, Crimnal Investigation Departnent,
in the presence of an officer deputed for the purpose by the
Superintendent of Police of the district, and it provides
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that such officer may stop the interview if the conversation
turns on any undesirable subject. The contention is that
whereas an ordinary under-trial prisoner is not required to
interview his friends and relatives in the presence of the
Police Oficer, that is a condition inmposed by Rule 19, and
so, in order to prevent the appellant fromcarrying out his
prejudicial activities by neans of interviews even whilst
lie isin jall custody it was necessary to nake the order
of detention and serve it on himthough he was in ’'Jail
That, it is suggested, is a distinctive feature of the
schene contenpl ated by Rule 30(1) of the Rules. The obvious
answer to this argument, however, is that if the restriction
contenplated by Rule 19 of the Punjab Detenus Rules was
intended to be inposed against the appellant, under Rule
30(1) it could easily have been done by regulating his
conduct whilst he was an under-trial prisoner in jail. We
have already seen that Rule 30(1)(h) authorises t he
appropriate authority to regul ate the conduct of a person in
any such particular as may be specified in the order, and
there can be no difficulty in holding that if the respondent
took the viewthat fromjail, the appellant was carrying out
prejudicial activities, an appropriate order could have been
passed agai nst himunder R -30(1)(h). That being so, we do
not think that the argunent that the scheme of R 30(1) is
radically different fromthe schene
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of s. 3(1)(a) of the Act and affects the construction of the
operative portion of Rule 30(1)(b), can be sustained. | f
the appropriate authority wants to detain a person under
Rule 30(1)(b), it nust be shown that when  the order of
detention is served on him he was free to carry out his
prejudicial activities and his prejudicial activities could
be prevented only by his detention. Therefore, we must hold
that the service of the order of detention on the appell ant
whil st he was in "ail custody is invalid.

In this connection, our attention-has been drawn to two
decisions to which reference nmay be nade. In Enmperor v.
Mool Chand & Os. (1), the Allahabad H gh Court has hel d that
the detention of persons who have already been arrested
cannot be said to be mala fide nmerely for the reason that
the order of detention was passed against them when they had
already been arrested. The nere fact, says the judgnent,
that persons were first arrested under sone provisions of
the ordinary |aw and were | ater ordered to be detained under
the U. P. Miintenance of Public Order (Tenporary Act) is not
initself, proof of mala fides and that it is for the party
setting up nmala fides to prove circunstances fromwhich mal a
fides could be reasonably inferred. It would thus be  seen
that the point argued before the Court and which has / been
deci ded by the judgment, is that a detenu cannot succeed in
proving that the order of his detention has been passed nal a
fide solely for the reason that prior to the date of the
order, he had been arrested. In other words, in order to
prove mala fides in passing the detention order, adequate
evi dence nust be led and the nere allegation that the order

followed the arrest of the detenu under the Cr. Procedure
Code, for an offence will not sustain his plea of mala
fides. W do not see how this judgnent can assist the

respondent in the present appeal

In Dayanand Moddi v. The State of Bihar(2), the question
rai sed was whether detention and prosecution of the sane
person can be sinultaneously nade. In other words, the
point urged was whether a person who is being prosecuted
under the ordinary criminal |aw can

(1) 1.T.R 1948 -A |- 288.
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(2) 1.L.R 30 Patna 630.
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be detai ned whilst the prosecution is still pending against

him This decision has no bearing on the question as to the
construction of Rule 30(1)(b) and the effect of the service
of an order of detention on a person who is already in ’ai

custody. Al that the Patna Hi gh Court did in that case was
that it rejected the extrene proposition urged for the
detenu that when an offence is alleged to have been
commtted, the State CGovernnent has no authority to detain

but nust |aunch a prosecution and wait for the decision of
the Court, or that the wi thdrawal of a pending prosecution

will in certain cases ambunt to an acquittal and, therefore,
deprive the State Governnent of any legal authority to make
an order of detention on the same facts. As we will

presently indicate, the problemwhich the Patna H gh Court

has considered inthat case was sought to be raised before
us by M. Garg, but since we have cone to the conclusion
that the service of 'the order of detention on the appellant

whilst he was in "ail custody is invalid, we do not propose
to deal with that question:

W may, however, indicate the nature of the point which M.

Garg sought to raise before us. Basing hinself on the
decision of the Full Bench of the Bonbay H gh Court in
Mal edat h Bharat han/Mal yali v. The Conm ssioner of Police(l),

M. Garg contended that it was not open-to the respondent to
take simultaneously two actions against  the appellant-one
under the ordinary C. Procedure Code and the  other wunder

Rule 3Q(1)(b). The Bonbay H gh Court appears to have held
that the State cannot pursue both the rights at. the sane
time if on the facts of a particular case it -is  apparent

that these two rights are inconsistent ~and cannot be
exercised at the sane time, the two rights-in question being
the right to investigate and prosecute a person under the
ordinary crimnal |law and the right to detain himunder the
Preventive Detention Act. As we have just nmentioned, we do
not propose to deal with this point in the present appeal

M. Garg al so contended that the naking of the

(1) 1.L.R 1950 Bom 438.
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order of detention itself is invalid, because at the time
when the order was nade the appropriate authority knew -that

the appellant was in "ail, and so, the order passed was not
justified and is, therefore, invalid under Rule 30(1). In
support of this argument M. Garg has relied upon t he
observations made by this Court in the case of Rameshwar

Shaw( 1) . It would be recalled that in that case also,

Rameshwar Shaw was ordered to be rel eased on the ground. that

he was served with the order of detention whilst he was in
jail and not on the ground that the naking of the order was
i nvalid. In fact, this Court made no finding -on that

guestion and based its decision on the narrow ground that

the service of the order was invalid. W propose to adopt

the same course in the present appeal. 1In dealing with the
guestion about the validity of the making of the order, it
would be necessary to ascertain sone nore relevant and
material facts. Even though the appellant was in jai

custody, it is not unlikely that he could have applied for
bail and m ght have obtained an order of bail, and_ bearing

that contigency in mnd, the appropriate authority would be
justified in naking an order of detention against the
appel | ant, provided of course, the authority waited for the
service of the order after the appellant was released on
bail ; so that, on principle, it would be difficult to state
as a general proposition that an order of detention cannot
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be validly nmade agai nst a person who is in jail custody for
the reason that investigation is proceeding in regard to an
of fence all eged to have been committed by him In fact, as
we have already pointed out in the case of Ranmeshwar
Shaw( 1), as an abstract proposition of law, this Court has
hel d that an order of detention can be validly nade agai nst
a person in jail custody. Whether or not the said nmaking of
the order is wvalid in a particular case may have to be
determned in the light of the relevant and material facts.
In the absence of any such facts in the present case, we do
not think we would be justified in dealing with M. Garg’'s
argunent that the making of the order was invalid. |In fact,
we were told that after the crinminal case pending against
the appellant was transferred from

(1) [1964] 4 S.C.R 9118.
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Anritsar to a court of conpetent jurisdictionin UP. the
said court has all owed the appellant’s application for ball
subj ect, /of ~course, to his detention wunder the inpugned
order of _detention ; and so, the possibility that the
appropriate authority might have —apprehended that t he
appel l ant would nove for bail and might succeed in that
behal f, cannot be ruled out in dealing with the question
about the wvalidity of the making of the order. Besi des,
when a person is in jail custody and crimnal proceedings
are pendi ng against him the appropriate authority may, in a
gi ven case, take the view that the crimnal proceedings may
end very soon and may termnate in his acquittal. In such a
case, it would be open to the appropriate authority to make
an order of detention, if therequisite conditions of the
Rule or the section are satisfied, and serve it on the
person concerned if and after he is acquitted in the said
crim nal proceedings.

That | eaves the question about mala fides to which M. Garg
referred in the course of his argunments. W do not 'think
M. Garg can be permitted to raise that point in the present
appeal , because we find that adequate nmaterial has not been
produced by the appellant in support of his plea in the
present proceedings. |In fact, the allegations of mala fides
which were introduced by the appellant for the first tine
in the affidavit filed by himon the 6th March, 1963 are far
from satisfactory. The case which M. Garg wanted to -make
under the head of nala fides is directed agai nst the  Chief
Mnister of Punjab, and it is plain that even the third
affidavit filed by the appellant does not: disclose any
al l egations which can justify the said plea being raised.
Therefore, we do not think it would be possible to entertain
the said plea in the present case. A plea of ' mala fides
nust al ways be nmade by proper pleadings at the trial stage,
so that the respondent has an opportunity to neet the said
pl eadi ngs. M. Garg, no doubt attenpted to refer wus to
certain avernents made by the appellant in his petition for
speci al | eave, but we do not think we can permt M. Garg to
make out a case of mala fides on the avernents nmade for the
first tine in the application for
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special leave. That is why we propose to express no opinion
on the nerits of the plea of nmala fides which the appellant
wanted to rai se before us.

The result is, the appeal is allowed and the order of
detention passed against the appellant is set aside On the
ground that the service of the order is invalid and is
outside the scope of Rule 30(1)(b) of the Rules. We
accordingly direct that the appellant should be released
forthwth.
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