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Cl TATI ON:
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1980 SCC  (4) 316

ACT:

Code of Crimnal” Procedure 1898, s. 498-Difference
between two Judges of H gh Court on nature of offence
conmitted by accused-Reference to third Judge-Third Judge
consi dering evidence and finding accused not guilty-
Acqui ttal whether valid.

HEADNOTE:

The Sessions Judge convicting the respondents under
section 302 read with section 34 of the Indian Penal Code,
sentenced each of themto inprisonment for life. On appeal
a Division Bench of the Hi gh Court found that the accused
caused the injuries but the Judges conposing the Division
Bench differed on the nature of the offence commtted by the
accused. The third Judge to whomthe case was referred under
section 429 of the Code of Crimnal Procedure 1898, found no
notive for the accused to conmit the offence and held that
the evidence of the chief prosecution wtness was of “a
doubtful nature and that it was not safe to find the accused
guilty relying on that evidence. He acquitted both the
accused.

In appeal to this Court by the State, it was contended
that as the difference between the two  Judges of the
Di vi sion Bench was confined to the nature of the offence
only, the third Judge to whom the case was referred in a
reference under section 429 of the Code of Cimnal
Procedure, had no power to acquit the accused by upsetting
the concurrent finding of two Judges.

Di sm ssing the appeal
N

HELD: 1. The third Judge to whomthe case was referred
under section 429 did not over-step the linmts of his
jurisdiction and it cannot be said that the view taken by
hi m was unreasonabl e or perverse. [586 D E]

2. In Bhagat Ranmis Case, [1972] 3 SCR 303 the scope of
section 429 was not considered, nor any question was raised
whet her the Judges of the Division Bench could restrict the
powers of the third Judge under section 429, nor was the
notice of the Court drawn to the three earlier decisions of
this Court. [584 D

3. What Section 429 contenplates is that it is for the
third Judge to decide on what points he shall hear
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argunents, if any, and that postulates that he is conpletely
free in resolving the difference as he thinks fit. [584 E
Babu and Qhers v. State of Utar Pradesh [1965] 2 SCR
771 appli ed.
4. The |anguage of section 429 of the Code of Crimna
Procedure is explicit that the case with the opinion of the
Judges conprising the Court of

581

Appeal shall be |aid before another Judge of the same Court
and that the judgment or order shall follow the opinion of
the third Judge who can or wll deal with the whol e case.
[585 D E]

Union of India and another v. B. N Ananti Padnanabi ah
etc. [1971] Suppl. SCR 460: Hethubha v. The State of Cujarat
[1971] 1 SCR 31; referred to

JUDGVENT:

Cl VI'L APPELLATE JURI SDICTION:. "Civil Appeal No. 112 of
1975.

Appeal by Special Leave fromthe Judgnent and Order
dated 3-10-1974 of the Andhra Pradesh H gh Court in Crimna
Appeal Nos. 57 and 325/ 72.

P. Rana Reddy, G S. Rao and G N Rao for the
Appel | ant .

A. N. Mulla and G Narisinmhalu for the Respondent.

The Judgnent of ‘the Court was delivered by

GQUPTA, J.-This appeal preferred by the State of Andhra
Pradesh is directed against a judgnment of the Andhra Pradesh
H gh Court by which a | earned Judge of that Court exercising
jurisdiction under section 429 of the Code of  Crinmna
Procedure, 1898 set aside the order~ of conviction and the
sentences passed on the respondents before wus by the
Sessi ons Judge, Chittoor Division. The charge against the
respondents was that at about ten on the night of Septenber
5, 1971 Venkatarammi ah Chetty and Chakal a G ddappa (P.W 1)
were returning to their village Sanganapall e from Kadepall e
where they had gone and when they were about a nmile from
Sanganapal | e, respondent No. 1 arned with a bill-hook and
respondent No. 2 with a stout stick attacked them and beat
Venkat ar amai ah Chetty severely causing nultiple injuries as
aresult of which he died. The Sessions Judge accepted the
evidence of P.W 1 and the dying declaration said to have
been nade by Venkatarammiah Chetty in +the presence of
several wi tnesses including P.W 1 and <convicted the
respondents under section 302 read with section 34 of the
I ndi an Penal Code and sentenced each of them to wundergo
i mprisonnent for |ife. On appeal preferred by the accused a
Di vi sion Bench of the Hgh Court rejected the /dying
decl arati on but accepted the evidence of PPW 1 to find that
the accused caused the injuries to which Venkataranai ah
Chetty succunbed; the |earned Judges conposing the Division
Bench however differed on the nature of the offence that was
conmtted by the accused in causing these injuries. Madhava
Reddy J. held that having regard to the nature of the
injuries it was not possible to find that the accused
intended to cause death and that the offence committed by
the accused was cul pable hom cide not anounting to rurder
puni shabl e under section
582
304 Part | of the Indian Penal Code. Sriranmulu J. was of the
opinion that in causing the injuries the accused had the
comon intention to kill Venkataramiah Chetty. He also
observed that even assunming the offence did not fall under
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clause "Firstly" of section 302 of the Indian Penal Code, it
undoubtedly fell under clause "Thirdly" of that section and
on this view reached the conclusion that the Sessions Judge
was justified in convicting the accused persons under
section 302 read with section 34 of the Indian Penal Code.
The case was then referred to a third Judge, Ranthandra Raju
J., under section 429 of the Code of Crimnal Procedure,
1898. Raju J. found on a consideration of the evidence that
“"there does not appear to be any notive, nmuch |ess
sufficient motive, for the accused to conmit the offence"
The i mediate motive for the offence according to the
prosecution was an incident said to have taken place on
Sept enber 1, 1971, four days prior to the date of
occurrence, when P.W 5, a son of the deceased, was beaten
by the accused when cattle of the deceased strayed into the
field of the first respondent. According to Raju J. what
happened on Septenber 1, was a trivial incident, P.W 5 did
not sustain any injury, he did not report the matter to
anyone and even when the deceased cane and intervened there
was no quarrel, the accused did not try to assault the
deceased nor ~the deceased tried ‘to beat the accused.
Pointing out certain infirnmties in the evidence of the sole
eye-witness PPW 1, Raju J. found that his evidence was
"doubtful and suspicious”. P.W 7 who sought to corroborate
a part of the evidence of P.W 1, according to Raju J. did
not "inspire nmuch confidence". Raju J.. did not think it
"safe to find the accused guilty by placing absolute
reliance on the evidence of P.W~ 1 and accordingly he
acquitted both the accused.

Before us M. P. Rama Reddy for the ~State of Andhra
Pradesh contends that it was not open to the third Judge to
upset the concurrent finding of both the [learned Judges
conposi ng the Division Bench that the accused were guilty of
some offence; it is argued that -as the difference between
the two Judges of the Division  Bench was confined to the
nature of the offence only, the third Judge to whomthe case
was referred wunder section 429 of the Code of /Crimnal
Procedure had no power to acquit the accused. Section 429 of
the Code of Criminal Procedure, 1898 reads:

"When t he Judges conposi ng the Court of appeal are
equally divided in opinion, the case, wth their
opi ni ons thereon, shall be |aid before another Judge of
the sanme Court, and such Judge, after such hearing (if
any) as he thinks fit, shall deliver his opinion, and
the judgnent or order shall follow such opinion."

583
In support of his contention M. Rama Reddy relies on the
j udgrment  of this Court i n Bhagat Ram v, State of

Raj ast han. (1) This was a decision by a Bench of two Judges.
In that case Bhagat Ram an |nspector of Police, was charged
with having conmitted of fences under sections 120B, 161

218, 347 and 389 of the Indian Penal Code and al so under
section 5(1)(a) read with section 5(2) of the Prevention of
Corruption Act. Another accused, Ram Swaroop, who was tried
along with Bhagat Ram was charged with having commtted
of fences under sections 120B and 165A of the Indian Pena

Code. The trial court acquitted both Bhagat Ram and Ram
Swaroop of all the charges framed agai nst them The appea

preferred by the State of Rajasthan against the acquitta

was heard by a Division Bench composed of Tyagi and Lodha
JJ. The Division Bench confirned the acquittal of Ram
Swar oop. The acquittal of Bhagat Ram in respect of the
charges under sections 347, 218, 389 and 120B was also
affirmed. The Judges however differed on the point whether
the acquittal of Bhagat Ramregarding the charges under
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section 161 of the Indian Penal Code and section 5(1)(a) of
the Prevention of Corruption Act should be rmaintained;
according to Tyagi J. these charges had not been proved, in
the opinion of Lodha J. they had been. In view of this
di fference, the | earned Judges passed the follow ng order

"The result is that the appeal of the State
against the order of acquittal of respondent Ram
Swaroop i s dism ssed. The appeal of the State so far as
it relates to the acquittal of respondent Bhagat Ram
under sections 347, 218, 389 and 120B | ndi an Penal Code
is also dismssed. In view of the difference of opinion
about the acquittal of Bhagat Ram wunder section 161
I ndi an Penal Code and Section 5(1)(a) of the Prevention
of Corruption Act, the matter nmay be laid before
Hon' bl e the Chief Justice for referring it to the third
Judge. "

Jagat Narayan J., the third Judge to whom the case was
referred, held that Bhagat Ramwas guilty of offences under
Section 161 and also sections 120B, 218 and 347 of the
I ndi an Penal Code. This Court held in Bhagat Ramv. State of
Raj ast han (supra) that it -was not permissible for the third
Judge to reopen the matter  and convict Bhagat Ram of
of fences under sections 120B, 218 and 347 of the Indian
Penal Code because:

"The present  was not a case wherein the entire
matter relating / to the acquittal® or conviction of
Bhagat Ram had been |eft open -because acquittal or
convi ction of ‘Bhagat Ram had

584
been | eft open because of ~a difference of opinion
bet ween the two Judges. Had that been the position, the
whol e case relating to Bhagat Ram coul d legitinmately be
consi dered by Jagat Narayan, J. and he could have
formed his own view of the matter regarding the
correctness of the order of acquittal nade by the tria

Judge in respect of Bhagat Ram On the contrary, as

nmentioned earlier, an express order had been nade by

the Division Bench upholding the acquittal ~“of Bhagat

Ram for offences under sections 120B, 218, 347 and 389

IPC and the State appeal in that respect had been

di sm ssed. "

Clearly the decision in Bhagat Ramis case turns on-the
construction put on the order of the Division Bench
referring "the matter" to the third Judge that he was to
decide only the question on which the ~two Judges had
di ffered Bhagat Ramis acquittal in respect —of the offence
under section 161 Indian Penal Code and section 5(1)(a) of
the Prevention of Corruption Act was justified. The scope of
section 429 was not considered in Bhagat Ranis case, no
guesti on was rai sed whether the Judges of the Division Bench
could restrict the powers of the third Judge under section
429, nor the notice of the Court appears to have been drawn
to three earlier decisions of this Court on the point. In
Babu and others v. State of Uttar Pradesh(1l) a Bench of five
Judges hel d:

"The section [s. 429] contenplates that it is for
third Judge to decide on what points he shall hear
argunents, if any, and that postulates that he is
conpletely free in resolving the difference as he
thinks fit"

The next case is Hethubha v. The State of Gujarat(2)
whi ch was decided by a Bench of two Judges. In that case the
Sessions Judge acquitted three accused of the charge under
section 302 read with section 34 Indian Penal Code but
convicted them under section 304 Part Il read with section
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34. Two of them were also convicted under section 323 and
the third was convicted under section 323 read with section
34. On appeal to H gh Court one of the two Judges conposing
the Division Bench held that it was the first appellant
al one who inflicted the fatal injury on the victimand found
himguilty wunder section 302, while the second and third
appel l ants were found guilty wunder section 324 read wth
section 34. The other |earned Judge was of the view that al
the accused nust be acquitted as, according to him the
evi dence was not satisfactory. The case was then placed
before a third Judge under section 429 of the Code of

585

Crimnal Procedure, 1898 who convicted the first appell ant
under section 302 of the Indian Penal Code, and the second
and third appellants under section 302 read with section 34.
The conviction of the first and the second appel |l ants under
section 323 and of the third appellant under section 323
read with  section 34 was upheld. In appeal to this Court it
was contended  that the third Judge under section 429 of the
Code of . 'Crim nal Procedure, ~ 1898 could only deal with the
di fferences between the two Judges-and not with the whole
case. Repelling this contention it was hel d:

"This Court~ in Babu and Os. v. State of Utar
Pradesh(1)-held that it was for the third | earned Judge
to decide on/what points the argunments would be heard
and therefore he was free to resolve the differences as
he thought fit. Mehta. J. here dealt with the whole
case. Section 429 of the Criminal Procedure Code states
"that when the Judges conprising the Court of Appea
are equally divided in opinion, the case with their
opi nion thereon, shall be |aid before another Judge of
the same Court and such Judge, after such hearing, if
any, as he thinks fit, shall deliver his opinion, and
the judgnent or order shall follow such opinion'. Two
things are noticeable; first, that the case shall be
| aid before another Judge, and, secondly, the judgnent
and order wll followthe opinion of the third | earned
Judge. It is, therefore, manifest that the /'third
| earned Judge can or will deal with the whole case."

In Union of India and another v. B. N Ananti
Padmanabi ah etc.,(2) which was unreported when Bhagat Rani's
case was decided, a three Judge Bench —of this Court
confirmed the decision in Hethubha's case. In this case the
accused who were found guilty of offences under ~sections
5(2) and 5(1)(c) and 5(1)(d) of the Prevention of Corruption
Act, 1947 as well as sections 467 and 471 of the Indian
Penal Code by the Special Judge, Gauhati, challenged the
order of conviction in the Hi gh Court of Assamand Nagal and.
On difference of opinion between the two Judges of the
Di vi sion Bench of the Hi gh Court, the case was referred to a
third Judge. Before the third Judge new plea was advanced
that the Magistrate at Delhi had no jurisdiction to accord
sanction to an Inspector of the Delhi Special Police
Establishment to investigate the case in Assam The third
Judge held that an order of a magistrate of the loca
jurisdiction was necessary, that only a magistrate of the
district where the crine was conmitted and no nmmgistrate
outside the jurisdiction was conpetent to make an
586
order for investigation and accordingly the |earned Judge
guashed the proceedings before the Special Judge. In appea
tothis Court it was contended that the third Judge could
only deal with the difference between the two Judges and not
with the whole case. This contention was rejected with the
observati on:
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"This question came up for consideration in the
recent unreported decision in Hethubha & Os. v. The
State of @ujarat (supra). This Court held that the
third | earned Judge could deal with the whol e case. The
| anguage of section 429 of the Code of Crinina
Procedure is explicit that the case with the opinion of
the Judges conprising the Court of Appeal shall be laid
bef ore another Judge of the sane Court. The other
noti ceable feature in section 429 of the Code of
Crimnal Procedure is that the judgnent or order shal
follow the opinion of the third | earned Judge."

In view of these authorities which were not noticed in
Bhagat Ramis case we are unable to agree that the |earned
third Judge in the instant case to whom it was referred
under section 429 overstepped the Iimts of his jurisdiction
in deciding the case as he-did.

On the nmerits of the case, we have already indicated
how the  learned third Judge viewed the evidence; it cannot
be said that the view taken was unreasonabl e or perverse.

The ‘appeal is accordingly disnm ssed.

N. V. K. Appeal dism ssed.
587




