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ACT:

Prevention of Food Adulteration Act, 1954-Ss. 2(1) (J),
7(1), 16(1) -Sale of patisa prepared with unpernitted coa
tar dye--Activity--being distinctly anti-social if s. 4
Probation of O fenders Act could be applied-Probation of
O fenders Act, 1958.

HEADNOTE

In Isherdas v. Punjab this Court held on a consideration of
s. 18 of the Probation of offenders Act that its operation
is not excluded in cases of persons found guilty of ‘offences
under the Prevention of Food Adul teration Act, 1954. That
deci si on. however, expressed a note of caution t hat
adulteration of food being a nmenace to public health and the
Act having been enacted with the object of eradicating that
antisocial evil and for ensuring purity of articles of food
sold to the nmenbers of the public, Courts should not Ilightly
resort to the provisions of s.4 of +the Probation  of
O fenders Act.

I sherdas v. Punjab A.1.R 1972 S.C. 1295.

The appel |l ant, an enpl oyee of a sweetmeat shop found guilty
under s.7(1) read with s. 16(1) of the Prevention of . Food
Adul teration Act and sentenced to sinple inprisonnent for a
period of six nmonths and of rupees onethousand. It was
f ound t hat the patisa sold by him were prepared
wi thunpermitted coal tar dye and therefore, were adulterated
food stuffas defined by s. 2(1) (j). On the question
whet her in the circunstancesof the case and the nature  of
the evil to prevent which s. 16 of the Prevention of Food
Adul teration Act, was enacted, s. 4, of the Probation of
O fenders Act could be applied.

HELD : The sale of an article of food prepared wth
unpermtted coal tar dye is an anti-social activity,
deleterious to the health of those who woul d consune them as
article of food, the eradiction of which is the principa
aimof the Act and in particular of s.16 thereof. The evi
woul d appear to be nore pernicious when it is realised that
patisa are nore often than not purchased and consunmed by
children and by persons fromthe non-affluent sections of
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the society. The colouring nmatter was obviously used to
attract custonmers, without any regard to the injury it would
cause to those who consunmed them The appellant’s activity
being thus distinctly anti.-social, it would be neither
expedi ent nor in consonance with the object with which the
Preventi on of Food Act.

JUDGVENT:

CRI M NAL APPELLATE JURI SDI CTI ON: Crim nal Appeal No. 172 of
1969.

Appeal by certificate under Article 134(1)(c) of the Con-
stitution of India fromthe judgnment and order dated June
20, 1969 of the Delhi H gh Court at New Delhi in Crinina

Revi si on No. 385 of 1968.

924

Har dev /Singh, for the appellant.

Jindra Lal' and B. P. Maheshwari, for the respondent.

The Judgrment of the Court was delivered by

Shel at, J. In March 1967, the appel lant was an enpl oyee in a
sweet neat shop, known as Bengal Sweet Shop being shop No. 6,
Sector 11, in Ranmakrishna Puram New Delhi. The shop was
owned by one Budh Ram and one A. K Bhattacharya.

On March 15, 1967, wit. F. Dean, a Food lnspector in the
enpl oyment of the Municipal Corporation of Delhi, went to
the said shop and purchased ’'patisa which were sold to him
by the appellant. ' These were sold to himfroma |ot exposed
for sale. The Food Inspector then divided the patisa into
three portions and packed each of theminto sealed bottles,
one of which was handed over by himto the appellant.

On an anal ysis of the sanple by the Public Anal yst appointed
under the Prevention of Food Adulteration Act, XXXVII of
1954 it was found that the patisa were prepared wth
unpermtted coal tar dye, and therefore, were adulterated
food stuff. A conmplaint to that effect was filed before the
Magi strate, 1st Class, Del hi, who, after recording evidence,
found the appellant and the said Budh Ramguilty ‘under s.

7(1) read with S. 16(1) of the Act, and sentenced each of
the two accused to sinple inprisonnment for a period of six
nmonths and a fine of Rs. 1,000, in default inprisonnment for
a further period of three months. On an —appeal by the
appellant and his co-accused, the said Budh Ram the
Addi ti onal Sessions Judge all owed Budh Ranis appeal and set
aside the order of conviction passed against him on the
ground that though he and the said Bhattacharya were
partners in the firmwhich carried on the said shop, there
was not hing to show that Budh Ramwas in charge of the  said
shop or its business or was in any way responsible for’ the
sale of articles sold in the shop. He found that Budh Ram
was, on the contrary, an enployee of a club in New Del hi and
was therefore at best a sleeping partner. So far ‘as the
appel | ant was concerned, the Additional Sessions Judge  held
that he was an enployee of the firm concerned wth the
sal es, that the prosecution had |ed sufficient evidence to
establ i sh its case against him and t her ef or e, hi s
conviction could not be interfered with. Regarding the
sentence awarded to him the Additional Sessions Judge
remarked that (a) the case was not covered by S. 2(i) (j) of
the Act, but was one which anmounted to violation of rules 23
to 30 of the Rules framed under the Act, (b) that there was
nothing in the evidence to show that the wuse of the
unpernmtted coal tar dye in the manufacture of the patisa in
guestion rendered theminjurious to health, and (c) that
there was no allegation of the appel -




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 3 of 4

925

lant having committed a sinmilar offence before. On these
"grounds he partially allowed the appeal by reducing the
sentence of inprisonnent to the period of inprisonment
al ready undergone by the appellant before. he was granted
bai | . The order awarding the said fine was not interfered
with.

Against that order, the Minicipal Corporation filed a
revision petition in the H gh Court urging that in view of
the nmandatory provisions of s. 16 of the Act providing for
the conpulsory mniMmsentence, the Additional sEssions
Judge ought not to have interfered with and reduced the
sentence inposed by the Trial Magistrate. The H gh Court
accepted that contention and setting aside the order of
sentence, as nodified by the Additional Sessions Judge,
restored the order of sentence passed by the Trial Magis-
trate. The High Court, however; granted a certificate under
Art. 134 (c) of 'the Constitution. The appellant filed this
appeal ‘on the strength of that certificate.

Counsel flor-the appellant did not challenge before us either
the order of conviction or the order of sentence passed
against him by the H gh Court, which, as af oresai d,
confirmed the conviction and restored the order. of sentence
passed by the Trial Magistrate. The only point raised by
hi mwas that the appel lant should be given the benefit of s.
4 of the Probation of Offenders Act, 1958 under which the
sentence of inprisonment awarded to the appellant could be
di spensed with and an admonition should instead be given to
hi m

In a recent decision in Isher Das v. Punjab(1l) to wiich two
of us were parties, it was held on a consideration of s. 18
of the Probation of Ofenders Act that its operation is not
excluded in cases of persons found guilty of offences under
the Prevention of Food Adulteration Act, 1954. The forner
Act was brought on the statute book in 1958, but no specific
exception as regards the Prevention of Food Adulteration
Act, 1954, though an earlier Act, is to be found /'therein,
just as an exception in respect of the Prevention of

Corruption Act, 1947 has been expressly made. The
provi si ons of the Probation of Ofenders Act, 1958,
t her ef ore, apply to persons found qguilty under the
Prevention of Food Adulteration Act. That deci si on

however, expressed a note of caution that adulteration of
food being a nenace to public health and the Act havi ng been
enacted with the object of eradicating that-antisocial  evi
and for ensuring purity of articles of food sold to the
menbers of the public courts should not lightly resort to
the provisions of s. 4 of the Probation of O fenders. Act
whi ch applies to of fenders who are 21 years of age or above.
(1) Al.R 1972 S.C 1295.
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The question, therefore, is whether we ought to, apply, in
the circumstances of the case and the nature of the evil to,
prevent which s. 16 of the Prevention of Food Adulteration
was enacted, s. 4 of the Probation of O fenders Act -and
rel ease t he appellant from the sentence of sinmpl e
i mprisonnent awarded to himw th an adnonition and a warni ng
only.

Under s. 2 (i) (j), the patisa, in the preparation of which
a nonpermssible colouring matter has been wused, is an
adulterated article. Such an article is adulterated food as
defined by cl. (v) of s. 2, as that clause defines 'food to
i nclude any article used in the preparation of hunman food or
any flavouring matter. Sec. 7 provides that no person shal
hi nsel f or by any person on his behal f manufacture for sale,
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or store, or sell "any adulterated food" or any article of
food in contravention of any other provision of the Act or
of any rule nade thereunder. Sec. 16 provides for a m ninmm
sentence of inprisonment for not |ess than six nmonths inter

alia for the offence of selling adulterated food. The
proviso confering discretion to the courts in the matter of
sent ence does not apply to sales of food which is
adulterated wunder s. 2(i) (j). The policy of s. 16
therefore, is clearly to inmpose a sentence not |ess than

that provided therein inter alia for sale of food articles
adulterated as defined _by s. 2 (i) (j). Under rule 23 of
the Prevention of Food Adulteration Rules, 1955, addition of
a colouring matter to any article of food except as
specifically permitted under the rules is prohibited. Rul e
28 nakes only the coal ‘tar dyes speci fied therein
perm ssible in the preparation or manufacture of articles of
food set out in rule 29.

There i's no dispute that the coal tar dye used in the patisa
sold by 'the  appellant was not one of the coal tar dyes
perm ssible under rule 28. “That is also clear from the
report of the Public Analyst, the correctness of which was
not under any challenge before us. Though there was no
express evidence on the record that the use of t he
particul ar coal tar dye in the nmaking of the patisa sold at
this shop was injurious to health, it nust be presuned to be
so fromthe fact that it is not one of the pernitted coa
tar dyes enunerated inr. 28. It is, therefore, clear that
the sale of such an article of food was an anti-socia
activity, deleterious to the health of those who would
consunme themas article of food, the eradication of which is
the principal aimof the Act and in particular of s. 16
thereof. The evil woul d appear to be nore pernicious when.
it is realised that patisa are nore often than not purchased
and consuned by children and by persons fromthe unaffluent
sections of the society, who cannot afford to buy costlier
sweets prepared by nore sophisticated processes. The
colouring matter was obviously used to attract customners,
wi thout any regard to the
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injury it would cause to those who consuned them The
appellant’s activity being thus distinctly anti-social, we

do not think that it would be either —expedient or in
consonance with the object with which the Prevention of Food
Adul teration Act was passed to apply s. 4 of the Probation
of OFfenders Act.

There being no other point raised for our consideration, the
appeal fails and is disn ssed.

K. B. N Appea
di sm ssed
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