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ACT:

Constitution  of -India, 1950: Article 254-Seventh
Schedul e-List-I111-Entry 26-Mdical Profession-Central Law
State |aw Test for determination of ~Repugnancy-Wat is-
Conditions necessary for applicability of Article 254 dis-
cussed.

Doctrine of occupied fil ed.

Travancore- Cochin ~Medical Practitioners Act, 1953:
Section 38-First proviso-Mdical Practitioner-Practice in
al | opat hi ¢ system of nedicine-Qualifications and conditions
for registration-Power of CGovernnent to - grant exenption
fromFirst proviso, to the extent it relates to allopathic
system of nedicine, held inconsistent with and repugnant to
sections 15 and 21 of the Indian Medical Council Act, 1956.

Indian Medical Council Act, 1956: Section’ 2 (f)-
Expression "Mddern scientific nmedicine" refers to allopathic
system of nedi ci ne- Obj ect of the Act expl ai ned.

HEADNOTE

Secti on 38 of t he Travancor e- Cochin Medica
Practitioners’ Act, 1953 provides that no person-other than
a registered nmedical practitioner or a practitioner whose
nane is entered in the list published under section 30 or in

the 1list published under Section 25 shall practise nodern
nedi ci ne, honpepat hi ¢ nedi ci ne, ayurvedi ¢ nedi cine, siddha
nedi ci ne or unani tibbi medicine. It further provides that

no person who is not a registered practitioner of “any such
medi ci ne shall practise any other nedicine unless he'is also
regi stered practitioner of that nedicine. First proviso to
the said section enpowers the State Governnent to grant
exenption fromthe application of the section by publishing
a Notification in the official gazette. In exercise of the
power conferred by the said proviso the Government of Keral a
issued a notification dated May 4, 1977 directing that
Section 38 shall not aply to persons holding degree and
di pl oma from Keral a University in Integrated Medicine (DAM
for practising
654

nodern nedicine in the State. By an order dated Septenber
28, 1978 CGovernnent of Kerala also ordered that the Diploma
in Medicine and Surgery (DWVS) awarded by Government of Bi har
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will be held at par with the integrated DAM of Kerala Uni -
versity and by its notification dated April 13, 1981 the
CGovernment directed that section 38 shall not apply to

hol ders of DMS awarded by Government of Bi har

The appel | ant chall enged the validity of first proviso
to section 38 and the Notifications dated May 4, 1977 and
April 13, 1981 issued there-under as well as the order dated
28t h Septenber 1978 on the ground that the first proviso to
Section 38 of the Travancore-Cochin Medical Practitioners’
Act, 1953, a State Act, was void under Article 254 of the
Constitution because it was repugnant to and inconsistent
with section 15 of the Indian Medical Council Act, 1956, a
Central Act.

The High Court of Kerala did not go into the wvalidity
of notification dated May 4, 1977 but it upheld the validity
of the first rpoviso and the order dated Septenber 28, 1978
as well as the notification dated April 13, 1981 by holding
(a) that the Central Act does not |ay down any qualification
for registration and all that section 15 says is that a
person whose nanme is not seen in the State register shal
not practise medicine; (b) the proviso to section 38 does
not in terms say that a person whose nane is not on the
rolls of the Stateregister in one system can practise
anot her system and it only exenpts practitioners who want to
practise one system wi thout being in the concerned list from
the operation of section 38; (c) that neither the Centra
Act nor the State Act contains any provision-which prohibits
a person possessing the requisite qualification to practise
two systems fromgetting enrolled on two State rolls and a
practitioner can be a registered practitioner in two regis-
ters and the Central Act does not place an enbargo on a
State fromrecognising qualifications for the purpose of two
systens; (d) that the definition of medicine contained in
section 2(f) of the Central Act would not involve both
Honoepat hi ¢ and i ndi genous system of medi ci ne and that the
Central ACt concern itself only with the allopathic nedicine
and the nodern systemcontenplated by it is the allopathic
nedi ci ne. Against the judgnent of the Kerala H'gh  Court
appeal was filed in this court.

Al'l owi ng the appeal in part, this court,

655
HELD: 1. In order that Article 254(1) of the Constitution
may apply, two conditions nust be fulfilled. Firstly,

provisions of the Provincial |aw and those of the Centra
legislation nust both be in respect of a matter which is
enunmerated in the Concurrent List, and secondly, they nust
be repugnant to each other. It is only when both these
reguirenents are satisfied that the Provincial lawwll, to
the extent of the repugnancy, becone void. [661 B-C

A S. Krishna v. State of Madras, [1957] SCR 399,
Hoechst Pharnaceuticals Ltd. and Anr. etc. v. State of Bihar
and Ors., [1983] 3 SCR 130, referred to.

2. In the instant case the Central Act as well as the
State Act are both laws made in respect of the nedica
profession which is a matter relating to Entry 26 of the
Concurrent List. The field of operation of the State Act

covers all the systens of nedicine, nanely, allopathic,
ayurvedi c, siddha, wunani and honoepathic syst ems of
medi ci ne. Mor eover it deal s with recognition of

qualifications required for registration of a person as a
nedi cal practitioner in these systens, conditions for
registration of nedical practitioners and nmintenance of
regi ster of practitioners for each systemand constitution
of separate councils for nodern nedicine horeopat hi ¢
medi ci ne and i ndi genous medi cine. [661 E, 665 C- D
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As conpared to the State ACt, the field of operation of
the Central Act is restricted and it is confined in its
application to nodern scientific nedicine, nanely, the
all opathic system of nedicine only, wherein also it deals
with recognition of medical qualifications which may entitle
a person to be registered as a medical practitioner, consti-
tution of the Medical Council of India to advise the Centra
CGovernment in the natter of recognition or wthdrawal of
recognition of nmedical qualifications, to prescribe the
m ni mum st andards of nedi cal education required for granting
recogni sed medi cal qualifications by Universities or medica
institutions in India and to appoint inspectors and visitors
for inspection of any nmedical institution, college or hospi-
tal. But the Central Act does not deal with the registra-
tion of nedical practitioners in the States and it proceeds
on the basis that the said registration and the naintenance
of State Medical Register is to be governed by the aw nmmde
by the State. It cannot, therefore, be said that the Centra
Act lays down an exhaustive code in respect of the subject
matter dealt with by the State ACt. [665 E-H]

656

2.1 However it can be said that the Central Act and the
State Act, to a limted extent occupy the same field, viz,
recogni tion of nedical qualifications which are required for
a person to be registered as a nedical practitioner in the
allopathic system of nedicine. Both the ‘enactnents make
provision for recognition of such qualifications granted by
the Universities or nmedical institutions. [665 H 666 A]

Deep Chand v. State of Utar Pradesh and Os., [1959]
suppl. 2 SCR 8, relied on.

M  Karunani dhi v. Union of India, [1979] 3SCR 254,
referred to

3. The H gh Court erred in holding that the Central ACt
does not lay down the qualifications for registration of a
medi cal practitioner. The provisions of the Central Act
contenmpl ate that a person can practise in allopathic system
of nmedicine in a state or in (the country only if he
possesses a recogni sed nmedical qualification. Permtting a
per son who does not possess the recogni sed nmedi ca
qualification in the allopathic systemof nedicine would be
in direct conflict with the provisions of the Central Act.
[668 A 668 C

4. The first proviso to Section 38 of the Travancore-
Cochin Medical Practitioners’ Act, 1953 in so far as it
enpowers the State Governnent to pernit a person-to practise
all opathic system of nedicine even though he does not pos-
sess the recognised nmedical qualifications for that system
of medicine is inconsistent with the provisions of Sections
15 and 21 read with Sections 11-14 of the Central Act.  The
said proviso suffers fromthe vice of repugnancy in so far
as it covers persons who want to practise the Allopathic
system of medicine and is void to the extent of such' repug-
nancy. Practitioners in allopathic systemof medicine must,
therefore, be excluded fromthe scope of the first proviso
and it nust be confined in its application to systens  of
nedi ci nes other than the All opathic system of nedicine.

[668 C E]

4.1. The notification dated April 13, 1981, issued
under the first proviso to Section 38, which enabl es hol ders
of DMS diploma to practise nodern medi ci ne cannot be upheld
and is set aside. However the order dated Septenber 20,
1978 treating the DVS di pl oma awarded by Governnment of Bi har
at par with Integrated DAM of the University of Kerala for
the purpose of continuing in profession only has not been
i ssued under the
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first proviso to Section 38 of the State Act and it does not
entitle the holders of DMS diploma to get thenselves regis-
tered as nedical practitioner in nodern nmedicine and prac-
ti se nodern medici ne. Consequently, it does not suffer from
the same infirmty as the notification dated April 13, 1981
[668 G H, 669 A-B]

JUDGVENT:
ClVIL APPELLATE JURI.SDICTION : Civil Appeal No. 3847 of
1983.
From t he Judgnent dated 14.10.1982 of the Kerala High
court in OP. No.3064 of 1981 C
M A. Firoz for the Appellant.
J. Ramarmurthy, T:T. Kunhi kannan, R Modhan, M K
Nanboodry and K R Nanbiar [N P.] for the Respondents.
The Judgrent of the Court was delivered by
S.. 'C. AGRAWAL, J. Thi's appeal by special l|eave is
directed -against the judgnment of the Hi gh Court of Kerala
dated Cctober 14, 1982. It raises the question relating to
the wvalidity of the first proviso to Section 38 of the
Tranvancor e- Cochi n Medical Practitioners’ Act , 1953
(hereinafter referredto as "the State Act’) and the order
dated Septenber 28, 1978 and notification dated April 13,
1981 issued by the CGovernnent of Kerala.
Section 38 of the State Act reads as under
"38. Persons not registered under this Act etc.
not to practise:- Noperson other than (i) a
registered practitioner or (ii) a -practitioner
whose nane is entered in the list of practitioners
publ i shed under Section 30 or (iii) a practitioner
whose nane is entered inthe “list nmentioned in
Section 25 shall practise or hold hinmself  out,
whether directly or by inplication as practising
nodern nmedi ci ne, honoepat hi c nmedi ci ne, or
ayurvedic nedi ci ne, siddha nedicine or such
medi ci ne shall practise any other nedicine ‘unless
he is also a registered practitioner of that

medi ci ne:
Provided that the CGovernment may, by notification
in the Gazette direct that this section shall not

apply to any person

658
or class of persons or to any specified area in the
State wher e none of the three classes of
practitioners nentioned above carries ' on nedica
practice;

Provided further that this section shall not
apply to practitioner eligible for registration
under this Act who, after having filed the appli -
cation for registration, is awaiting the decision
of the appropriate council or of the CGovernment _in
case of appeal

Provided also that this section shall not apply
to a practitioner eligible for registration under
this Act until the peri od prescri bed for

appl i cati ons under Section 23 expires".

The University of Kerala awards a degree as well as a
diploma in Integrated Medicine known as DAM By notification
dated My 4, 1977 issued by the Governnment of Kerala under
the first proviso to Section 38, it was directed that
Section 38 of the Act shall not apply to the degree holders
of DAM and diploma holders of DAM in practising nodern
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nedicine in the State. The Governnment of Bihar through the
Bi har State Board of Honpepat hic Medicine awards a Diploma
in Medicine and Surgery called DVS. By order dated Septenber
28, 1978, the Governnent of Kerala ordered that the said
di ploma (DM5) awarded by the Government of Bihar wll be
held in par with the integrated DAM of Kerala University for
purpose of continuing in the profession only. The hol ders of
DMS approached the Governnment with a request to issue of
notification simlar to notification dated May 4, 1977 to
enable themto practise Mddern Medicine. The said request
was earlier rejected by the Governnent but ultimately it was
acceded and a notification dated April 13, 1981 was i ssued
by the Governnent of Kerala in exercise of the power con-
ferred by the first proviso to Section 38 of the State ACt
whereby it was directed that Section 38 shall not apply to
hol ders of the DVS awarded by the CGovernnent of Bihar. The
aforesaid notifications dated May 4, 1977 and April 13, 1981
and order dated Septenber 28, 1978 were challenged by the
appel | ant / before the Hi gh Court of Kerala by filinga Wit
Petition under Article 226 of the Constitution. In the said
Wit Petitionit was subnmitted by the appellant that after
the enactment of the Indian Medical Council Act, 1956
(hereinafter referred to as ‘the Central Act’), by Parlia-
ment the first proviso to Section 38 of the State Act, being
repugnant and inconsistent with the provisions of Section 15
of the Central Act, has been rendered
659

void and ineffective and the inpugned notifications having
been issued in exercise of the power conferred by the said
proviso are also void and ineffective. The validity of the
first proviso to Section 38 of the State Act was also
chal | enged by the appellant on the ground that it does not
contain any guidelines for exercise of the power conferred
on the State Government and since it confers arbitrary power
on the State CGovernnent it is violative of the provisions of
Article 14 of the Constitution

The said Wit Petition was contested by the State
Government. On behalf of the State Governnent it was
submitted that since DAMof Kerala University had been
permtted practice of nodern nmedicine, the Government did
not see any reason why the hol ders of DM5 of Bihar Govern-
ment should not practice and that the order dated Septenber
28, 1978 was passed by the Governnent after consultation
with the University of Kerala and the Director of Indigenous
Systens of Medicine and that due consideration was given by
the Governnent to the allopathic subjects taught “in the
Bi har DMS course. As regards the notification dated May 4,
1977 relating to DAM di pl oma hol ders and DAM dipl oma hol ders
of Kerala University, it was submtted that the challenge
was hi ghly bel at ed.

The High Court did not go into the validity of
notification dated May 4, 1977 relating to DAM degree | hol d-
ers and DAM di pl oma hol ders for the reason that no one who
woul d be affected by the invalidation of the said notifica-
tion was before the Court and in absence of any such person
being inpleaded as a party to the Wit Petition, it was
neither permssible nor lawful for the Court to adjudicate
upon the said question. Wile considering the validity of
the other two notifications relating to DMS Di pl oma hol ders
of Bihar, the H gh Court exam ned the provisions of the
first proviso to Section 38 in the light of the provisions
contained in Section 15 of the Central Act. The High Court
rejected the contention urged on behalf of the State Govern-
ment that the definition of medicine contained in Section
2(f) of the Central Act would take in both Honpepathic and
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i ndi genous systens of nedicine and held that the Central Act
concerns itself with the allopathic nmedicine and the nodern
system that is contenplated by it is the allopathic nedi-
cine. After exanining the enactnments the H gh Court has
observed that the State Act and the Central Act are both
covered by Entry 26 in List Ill of the schedule VI to the
Constitution. The H gh Court, therefore, considered the
guestion whether the first proviso to Section 38 of the
State Act was repugnant to Section 15 of the
660

Central Act in the light of the provisions contained in
Article 254 of the Constitution. The Hi gh Court has held
that the Central Act does not |ay down any qualification for
registration and all that Section 15 says is that a person
whose name is not seen inthe State register shall not
practise medicine. The H gh Court has al so pointed out that
the proviso to Section 38 does not in terns say that a
person whose name is not on the rolls of the State register
in one systemcan practise another system According to the
Hi gh Court-the proviso only exenpts practitioners who want
to practice one systemwi thout being in the concerned |Iist
fromthe operation of Section38. The Hi gh Court was of the
view that neither the Central Act nor the State Act contains
any provision which prohibits a person who satisfies the
authorities that he possesses the requisite qualification to
practise two systens fromgetting enrolled on two State
rolls and a practitioner can be a registered practitioner in
two registers and the Central Act does not place an enbargo
on a State fromrecognising qualifications for the purpose
of two systens, due regard being given to the course of
study and subjects taught, for such qualification and if
that is possible, nothing prevents a State Governnent from
permtting a practitioner to be on two rolls. Al though the
H gh Court found some repugnancy between the Central Act and
the State Act, it was of the view that the repugnhancy was
not one that was absolutely irreconcilable. The H gh Court
negatived the challenge to the validity of the first proviso
to Section 38 of the State Act on the ground to violation of
Article 14 on the view that the power conferred by the
proviso vests in the State Government which isa sufficient
saf equard against arbitrary exercise of power. ~Since the
validity of the first proviso, Section 38 of the State  Act
was upheld the notification dated April 13, 1981 -issued
under the said proviso was al so upheld as valid by the High
Court.

The appellant is assailing the validity of the first
proviso to Section 38 of the State Act on the ~ground of
repugnancy under Article 254 (1) of the Constitution which
provi des as under:

"254. I nconsi st ency bet ween | aws nade by
Parliament and | aws nade by the Legislatures of
States -(1) if any provision of a |law nmade by the
Legi slature of a state is repugnant to any provi-
sion of a law made by Parliament which Parlianent
is conpetent to enact, or to any provision of an
existing law wth respect of one of the matters
enunerated in the Concurrent
661
List, then, subject to the provisions of clause
(2), the law made by Parlianent, ,whether passed
before or after the |l aw made by the Legislature of
such State, or, as the case may be, the existing
law, shall prevail and the law made by the
Legi slature of the State shall, to the extent of
the repugnancy, be void".
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In order that Article 254(1) nay apply, two conditions
nust be fulfilled:

"(1) The provisions of the Provincial l|aw and
those of the Central |egislation nust both be in
respect of a matter which is enunmerated in the
Concur r ent List, and (2) they nmust be repugnant

to each other. It is only whhen both t hese
requirenents are satisfied that the Provincial |aw
will, to the extent of the repugnancy, becone
voi d".

A.S. Krishna v. State of Mdras, [1957] SCR 399
Hoechst Pharmaceuticals Ltd. & Another etc. v.
State of Bihar & Ohers, [1983] 3 SCR 130.

In the instant case the Central Act as well as the
State Act are both laws made in respect of the nedica
profession which is a matter relating to Entry 26 of the
Concurrent List. The question is : Are the provisions of the
first proviso to Section 38 of the State Act repugnant to
any provision-of the Central Act? This question will have to
be answered by applying the tests of repugnancy |laid down by
this Court. In Deep Chand v. The State of Uttar Pradesh and
Os., [1959] Suppl. 2 SCR 8, this Court has laid down that
repugnancy between two statutes may be ascertained on the
bases of the foll owi'ng principles:

(1) Wiether there is direct conflict between the
two provisions;

(2) Wiether Parliament intended to lay down an
exhaustive' code in respect of the subject matter
repl acing the Act of the State Legislature; and
(3) Whether the |law nade by Parliament and the |aw
made by the State Legislature occupy ‘the sane
field". (P.43)

662

After considering the various decisions construing the
provisions of Article 254 this Court in M Karunanidhi v.
Union of India, [1979] 3 SCR 254, the Court laid down
foll owi ng propositions:

"1. That 1in order to decide the question of
r epugnancy it rmust be shown that the t wo
enactments contain inconsistent and-irreconcil able
provi sions, so that they cannot stand together _or
operate in the sane field.

2. That there can be no repeal by inplication
unl ess the inconsistency appears on the fact ~ of
the two statutes.

3. That where the two statutes occupy a particul ar
field, there is roomor possibility of ~ both the
statutes operating in the sane field wthout
com ng into collision with each ot her, no
repugnancy results.

4. That where there is no inconsistency but a
statute occupying the sanme field seeks to' create
di stinct and separate offences, no question of
repugnancy arises and both the statutes continue
to operate in the sane field". [P.278]

Keeping in view these principles, we will examine the
provisions of the State Act and the Central Act to ascertain
the field of operation of the two enactnents.

As indicated in the Preanble the State Act is a |aw
relating to nmedical practitioners generally in the State of
Travancore-Cochin (now Kerala) and it has been enacted to
regul ate the qualifications and to provide for t he
registration of the practitioners of nodern nedicine, honoe-
pathic nedicine and indigenous nedicine with a view to
encourage the spread of such nedicines. In Clause (f) the
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expression "nodern nedicine" is defined to nean the allo-
pathic system of nedicine. Cause (g) of Section 2 defines
"practitioner" to nean any person ordinarily engaged in the
practice of nodern nedicine or honoeopathic medicine or
i ndi genous nmedicine as the case may be. The expression
"qualified practitioner” has been defined in clause (i) to
nmean a qualification enunerated in the Schedul e. The expres-
sion "registered practitioner" has been defined in C ause
(i) of Section 2 to mean a practitioner whose name is for
the time being entered in a register. Under dause (Kk),
"register" means the

663
Regi ster of practitioners naintained under this Act. Section
3 nmakes provisions for ~ establishnent, incorporation and
constitution of Council of Mdern Medicine, the Council of

Honoeopat hi ¢ Medi ci ne and the Counsel of [Indigenous Medi-
cine. Section 19 provides for appointnment of a Registrar for
each council and under Section 20(1) it is the duty of the
Regi strar / to keepthe registers. Section 20(2) lays down
that there shall be separate registers for nodern nedicine,
honoeopat hic —medi ci ne, ayurvedic nedi ci ne, siddha nedicine
and unani-tibbi medicine. Section 23 |ays down the condi-
tions of eligibility for registration of a practitioner and
every holder of a‘recognised qualification is eligible.
Sections 28 and 29 make provision for renoval of the nane of
a person fromthe register of practitioners. Section 31(1)
i mposes a prohibition that no registered practitioner, other
than a qualified registered practitioner who has not under-
gone a course of practical training in surgery or obstetrics
under nodern nedicine to the satisfaction of that  appropri-
ate council, shall practise surgery or obstetrics.. Section
47 enpowers the State Governnment to alter thelist of recog-
ni sed qualifications mentioned in the Schedule to the Act on
the basis of the report of the appropriate Council. It would
thus be seen that the State Act governs the practitioners in
the wvarious systenms of nedicine prevalent in the State by
establishing separate councils for each systemto /'regulate
the registration of such practitioners and al so by prescrib-
ing the qualifications which shall be recognised for such
regi stration.

The Central Act has been enacted to provide for the
reconstitution of the Medical Council of —India and the
mai nt enance of medical register for India and for matters
connected therewith. The expression "nmedicine" is defined in
Clause (f) of Section 2 to nean nodern scientific nedicine
in all its branches including surgery and obstetrics but
excludi ng veterinary medicine and surgery. In Cause (h) the
expression "recognised nedical qualification" has been
defined to nean any of the nedical qualifications included
in the Schedules. "State Medical Council" has been  defined
in Cause (j) to nmean a medical council constituted under
any law for the tine being in force in any state regulating
the registration of practitioners of medicine. ause (k)
def i nes "State Medical Register” to nmean a register
mai nt ai ned under any law for the tinme being in force in —any
State regulating registration of practitioners of nedicine.
Section 3 provides for the constitution of the Medica
Council of India Sections 11 to 14 deal with recognition of
medi cal qualifications granted by universities or medica

664
institutions in India as well as by nedical institutions
outside India. Section 15 enables a person possessing the
nmedi cal qualifications included in the Schedule to be
enrolled on any State Medical Register and it prohibits a
person other than a nedical practitioner enrolled on a
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State Medical Register to practise nedicine in any State.
Section 16 prescribes that every university or nedica

institution in India which grants recognised nmedi ca
qualification shall furnish such information as the Indian
Medi cal Council may fromtime to time require as to the

course of study and exam nations to be undergone in order to
obtain such qualification, as to the ages at which such
course of study and examinations are required to be
undergone and such qualification is conferred and generally
as to the requisites for obtaining such qualification
Secti on 17 provides for the appointnent of nmedi ca

i nspectors for inspection of any nmedical institution
col | ege, hospital or ‘other institution where nmedi ca
education is given. Under Section 18 the Mdical Council of
I ndi a has been enpowered to appoint visitors to inspect any
medi cal institution, college hospital or other institution
where rmedical education’is given or attend any exam nation
held by ~any wuniversity or nmedical institution for the
pur pose of ~granting recognised nedical qualification

Section. 19 provides for withdrawal of recognition of a
medi cal qualification by the Central Government on the basis
of the representation by the Medical Council. Section 19-A
enpowers the Medical® Council of India to prescribe the
m ni mum standards - for -~ nedical education required for
granting recogni sed nedi cal qualifications by the
universities or nedical institutions in‘ndia. Section 20-A
enpowers the Medical Council of India to- prescribe the
standards of professional conduct and etiquette and a code
of ethics for medi.cal practitioners. Section 21 nakes
provision for maintaining a register of medical practition-
ers known as the Indian Medical Register, which shall con-
tain the nanes of all persons who are for the tinme being
enrolled on any State Medical Register and who possess any
of the recognised medical qualifications. Section  34(1)
provi des for renoval of the name of a person fromthe 'India
Medi cal Register if his name has been renpved fromthe State
Medi cal Register in pursuance of ‘any power conferred by or
under any lawrelating to registration of nedicall practi-
tioners for the time being in force in any state.” Section 27
provi des that every person whose nane is for the time being
borne on the Indian Medical Register shall be entitled
according to his qualification to practise as a nedica

practitioner in any part of India.

665

The High Court, in our opinion, has rightly held  that
the expression 'nodern scientific medicine in Section 2(f)
of the Central Act refers to the Allopathic systemof nedi-
cine and that the provisions of the Central Act' have . been
made in relation to nmedical practitioners practising the
said system This view finds support from the fact that
after the enactnment of the Central Act, Parlianent has
enacted the Indian Medicine Central Council Act, 1970 in
relation to the system of Indian medicine conmonly known as
Ayurveda, Siddha and Unani and the Honeopathy Central  Coun-
cil Act, 1973 in relation to honoepat hic system of nedicine
wherin provisions simlar to those contained in the Centra
Act have been made in relation to the said systems of nedi-
ci ne.

Fromthe provisions of the State Act, noticed earlier
it is evident that the field of operation of the State Act
covers all the systens of nedicine, nanely, allopathic,
ayurvedi c, siddha, unani and honpepat hic system of nedicine.
Mor eover t he State Act deals with recognition of
qualifications required for registration of a person as a
medi cal practitioner in these systens, conditions f or
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registration of nedical practitioners and nmmintenance of
register of practitioners for each system and t he
constitution of separate councils for nodern nedicine,
honoepat hi ¢ nmedi ci ne and i ndi genous nedi ci ne. As conpared to
the State Act, the field of operation of the Central Act is
restricted and it is confined in its application to nodern
scientific medicine, namely, the allopathic system of
nedicine only, wherein also it deals with recognition of
nmedi cal qualifications which nay entitle a person to be
regi stered as a nmedical practitioner, constitution of the
Medi cal Council of India to advise the Central Government in
the matter of recognition or withdrawal of recognition of
nmedi cal qualifications, to prescribe the m nimm standards
of medi cal education required for granting recogni sed nedi-

cal qualifications by universities or nedical institutions
in India and to appoint inspectors and visitors for inspec-
tion of any nedical institution, college or hospital. It

al so provides for naintaining the Indian Mdical Register
and for enrol nent of a person possessing recogni sed nedica
qualification in the said register and for renoval of a
person fromthe said register. The Central Act does not dea
with the registration of nedical practitioners in the States
and it proceeds on the basis that the said registration and
the mai ntenance of State Medical Register is to be governed
by the | aw nmade by the State. It cannot, therefore, be said
that the Central Act [|ays down an exhaustive code in respect
of the subject matter dealt with by the State Act. It can,
however ,
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be said that the Central Act and the State Act, to a limted
extent occupy the sane field, viz., recognition of nedica
qualifications which are required for a person to be
registered as a nedical practitioner in the allopathic
system of medicine. Both the enactnments make provision for
recognition of such qualifications grant ed by t he
universities or nedical institutions. The third test of
repugnancy laid down in Deep Chand's case (supra) is,
therefore, satisfied. Since the grievance of the “appell ant
is confined to the first proviso to section 38 of the State
Act, we woul d exam ne whether the provisions -of the First
Proviso to Section 38 of the state Act, are inconsistent
with any of the provisions of the central Act and whether it
is possible to reconcile the provisions of the First Proviso
to Section 38 of the State Act with the provisions of the
Central Act. The main part of Section 38 prohibits a person
ot her than those nentioned in the three categories specified
therein, nanely, (i) a registered practitioner or (ii) a
practitioner whose nane is entered in the Ilist published
under Section 30 or (iii) a practitioner whose nanme is
entered in the list published under Section 25 to practise
or to hold hinself out, Wether by directly or by -inplica-
tion, as practising nodern medicine, honpepathic nedicine,
ayurvedi ¢ nedi ci ne, siddha medi cine or unani-tibbi nedicine
and it further lays down that no person who is not a regis-
tered practitioner of such medicine shall practice any other
nedi cine unless he is also a registered practitioner in that
medicine. In other words, the main part of Section 38 in-
sists upon conpliance with the requirenments of the provi-
sions of the State Act prescribing the conditions for regis-
tration as a medical practitioner which includes holding a
recogni sed qualification, i.e., a qualification enunerated
in the schedule to the State Act, in respect of a particular
system of nedicine in which he wishes to practise. The first
proviso to Section 38 enables the State Governnent to dis-
pense with the requirenents of the nmain part of Section 38
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inrelation to any person or class of persons or in relation
to any specified area in the State where none of the three
cl asses of practitioners nentioned above carries on nedica
practice. As a result a person can be permtted to practise
as a nedical practitioner even though he does not possess
the recognised qualifications which are necessary for a
person to be registered as a nedical practitioner in a
particular systemof nedicine. This provision in so far as
it relates to the allopathic systemof nedicine, runs con-
trary to the provisions of the Central Act. Under S.11(1) of
the Central Act Medical qualifications granted by any wuni-
versity or medical institution in India which are included
in the First
667

Schedul e of the said Act alone are the recognised nedica
qualifications and under Section 11(2) a nedical qualifica-
tion granted by any university or medical institution in
India which is not included inthe First Schedule can be
i ncluded i'n the said Schedul e by the Central Governnment by a
notification inthe Oficial Gazette after consulting the
Medi cal Council of India. Simlar provisions are contained
in Section 12 in relation to nmedical qualifications granted
by medical institutions outside India in connection wth
which there is a schene of reciprocity which qualifications
are included in the Second Schedul e and Section 13 relating
to nedical qualifications granted by nedical institutions in
India or outside India which are included in Part | and 11
of the Third Schedul e. Section 14 contains a special provi-
sion empowering the Central Covernment after consultation
with the Medical Council of India to give recognition to
nmedi cal qualifications granted by nedical institutions in
any country outside India in respect of which a schene of
reciprocity for the recognition of such nedical qualifica-
tion is not in force. Section 15(1) entitles a person having
recogni sed nmedical qualification under the Act to be en-
rolled in any state nmedical register. Under sub-s.(2) of
section 15 no person other than a nedical practitioner
enrolled on a State nedical register shall practise nedicine
in any State. The object underlying these provisions in the
Central Act is that a person possessing a recogni sed nedica
qualification alone is entitled to be registered as a nedi-
cal practitioner and it is the Central —Government alone
which can declare a particular medical qualification as a
recogni sed nedical qualification in accordance wth the
provisions contained in Section 11 to 14 of the Act. ~More-
over the Central Act, in Section 19-A enpowers the  Medica

Council of India to prescribe the mnimm_ standards of
medi cal education required for granting recognised nedica
qualifications by universities or nedical institutions in

India. Section 16, 17 and 18 confer powers on the  Medica
Council of India to keep an eye on the inparting of - nedica
education by the universities and nedical institutions in
India and to appoint inspectors and visitors for that . pur-
pose. Section 19 enables the Central Government to w thdraw
the recognition to a nmedical qualification on the basis  of
the representation by the Medical Council of India. These
provisions indicate that in enacting the Central Act the
intention of Parlianent was to ensure that only persons
havi ng adequat e know edge of the allopathic systemof nedi-
cine are able to practise medi cal profession
668

We are, therefore, unable to agree with the view of the
H gh Court that the Central Act does not lay down the
qualifications for registration of a nedical practitioner
W may in this context refer to sub-s.(1) of Section 15
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whi ch postul ates the hol ding of a recognised nedical quali-
fication by a person for being registered in the State
Medi cal Register so as to entitle to practise nodern scien-
tific medicine in the state and sub-s.(1) of Section 21
which provides that the Indian Medical Register that is
required to be maintained by the Medical Council of India
shal |l contain the name of persons who are for the tine being
enrolled in the State Medical Register and who possess any
of the recogni sed nmedical qualifications. These provisions
contenplate that a person can practise in allopathic system
of medicine in a state or in the country only if he possess-
es a recognised nedical qualification. Permitting a person
who does not possess the recogni sed nmedical qualification in
the allopathic systemof nedicine would be in direct con-
flict with the provisions of the Central Act. W are, there-
fore, of the viewthat the first proviso to Section 38 of
the State Act in so far as it enmpowers the State Governnent
to permt a person to practise allopathic systemof nedicine
even though he does not possess. the recognised nedica
qualifications for that systemof nedicine is inconsistent
with the provisions of Section 15 & 21 read wth Sections
11- 14 of the Central Act. The said proviso suffers fromthe
vice of repugnancy in so far as it covers persons who want
to practice the Al lopathic systemof medicine and is void
to the extent of such repugnancy. Practitioners in allopath-
ic systemof nedicine nust, therefore, be excluded fromthe
scope of the first proviso and it nust be confined in its
application to systens of mnedicines other than the All opath-
ic system of nedicine. W, however, wish to make it clear
that we have not considered the inpact of ~the provisions
contained in the Indian - nedicine Central Council Act, 1970
and the Honmpeopathy Central Council Act, 1973 on the provi-
sions of the said proviso to Section 38 of the State Act.

The notification dated April 13, 1981 has been i ssued
under the first proviso to Section 38 and in express termns
it enabl es hol ders of DMS di ploma of Governnent of Bihar to
practise nodern nmedicine in the State of Kerala and nakes
them eligible for registration as practitioners in nodern
nmedi cine. Since the scope of the first proviso has been
restricted to exclude the system of nmodern —nedicine, the
said notification cannot be
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upheld and nust be set aside. The sanme, however, cannot be
said with regard to Order dated Septenber 20, 1978 whereby
the DVMS diploma awarded by Government of Biharis to be
treated at par with Integrated DAM of the University of
Keral a for the purpose of continuing in profession only. The
said order has not been issued under the first (proviso to
Section 38 of the State Act and it cannot be said that it
entitles the holders of DVS diploma to get thenselves
regi stered as nedical practitioners in nodern nedicine and
practise nodern medi ci ne. The said order dated Septenber 20,
1978, does not suffer fromthe sane infirmty as the notifi-
cation dated April 13, 1981

In the result, the appeal is partly allowed. The
j udgrment and order of the High Court of Kerala dated Cctober
14, 1982 is set aside and the Wit Petition filed by the
appellant is allowed to the extent that the notification
(Ex.P8) dated April 13, 1981 is quashed. No order as to
costs.
T.N A Appeal partly all owed




