http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 1 of 6

PETI TI ONER
R DALM A

Vs.

RESPONDENT:
COW SSI ONER OF | NCOVE- TAX, NEW DELH

DATE OF JUDGVENT19/01/1977

BENCH

SARKARI A, RANJI T SI NGH
BENCH

SARKARI A, RANJIT SI NGH
KAl LASAM P. S.

Cl TATI ON:
1977 AIR 988 1977 SCR (2) 654
1977 SCC (2) 467

ACT:
I ndi an I ncome Tax Act (XI of 1922)--s. 2(6C)(iii)--Scope
of --"Person concerned in the managenent of business"--Mean-
i ng of.
Wor ds and phrases--"concerned", "manage", nmeani ng
of .
HEADNOTE:

Section 2(6C)(iii) of the Incone-tax Act, 1922 provides
that the value of any benefit or perquisite, whether con-
vertible into noney or not, obtained froma conpany either
by a director or by any other person who has a substantia
interest in the conpany (that is to say, who is concerned in
the managenent of the business of the conpany, being benefi-
cial owner of shares, not being shares entitled to fixed
rate of dividend carrying not |less than 20% of the woting
power) and any sum paid by any such conpany in respect of
any obligation which, but for such appointment, would have
been payable by the director or other person-aforesaid.is
i ncone.

The assessee was the beneficial owner of 1800 out of
3000 equity shares of a conpany. He was, however, not -its
director. He had a simlar interest in another conpany.
Both the compani es had spent on his personal necessities a
| arge sum of noney, which the Incone-tax O ficer treated as
his income under s. 2(6C)(iii) of the Act. The Appellate
Assi st ant Conmi ssioner, as also the Tribunal, disnissed his
appeal against the order of the Inconme-tax O ficer and the
H gh Court answered the reference agai nst the assessee.

In appeal to this Court it was contended that the ex-
pression "concerned" in the managenent of the  business  of
the conpany takes in only the person who |egally partici-
pates in the nmanagenent of its business and not one who
has only rempte control of its business. even if he had the
majority of voting power.
Di sm ssing the appeal
HELD: The expression "person concerned in the managenent of
busi ness"may take in not only a person who directly partici-
pat es or engages in the managenent of the business but
al so one who indirectly controls its nanagement through the
manageri al staff from behind the scenes. [657 B

1. (a) The term "concerned” in s. 2(6C)(iii) cannot be
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restricted to a person who is an enpl oyee of the business or
an office-holder of the conpany. In the context of "manage-
ment" it is wide enough to include every person "interest-
ed" in the nanagenent, in the sense of having the direction
and control of the managerial staff. [659 C DO

(b) The word "concerned" is not a termof art, having a

precise and fixed nmeaning. It has several nuances, and is
used to convey diverse shades of nmeaning. It rmy nmean
“"to have a relation-to. or bearing on, be of interest Or
i mportance" or "to have an anxiety, worry". "Concerned" as
an adjective may mean "interested", "involved". In one
context, it may nean one thing and in a different context

anot her. [658 G H]
(c) The word "concerned" takes its colour fromthe words

"in the nmanagenment of the business" in association wth
which it occurs. In the context of business, "manage"
means "to-control. to guide. to administer to conduct or
direct affairs’, carry on 'business. "Managenent" includes
the act of managing by direction or regulation or admnis-
tration or control or superintendence. [658 H, 659 A]
655

(2) The first part of the clause is confined to the ob-
taining of the value of any benefit or perquisite from a
conpany by a director, even if he has no substantial inter-
est in the conpany. The second part applies to 2a person
who may not be a director but has a substantial interest in
the conpany. What is "substantial - interest" is further
equated by the succeedi ng expression "that is to say" wth
the co-existence of two el ements, nanely, (i) concern in the
management of the business of the company and (ii) benefi-
cial ownership of shares (not being shares entitled to a
fixed rate of dividend) carrying not|less than 20% of the
voting power. [657 G H|
In the instant case, the assessee, (btained the benefit from
t he company hol di ng 1800 out of 3000 shares, that is, carry-
ing a voting power of 60% and, therefore, satisfied the
second elenent. His own admi ssion that he 'was in contro
of the conmpany necessarily includes an adm ssion ~of his
being "concerned in the managenent of the business of the
conpany". [658 A-B]

JUDGVMVENT:
CIVIL APPELLATE JURISDICTION. CGivil-Appeal No. 283 of
1972.

Appeal by Special Leave fromthe Judgnent and O der
dated 12-7-1971 of the Delhi Hgh Court in of 1967.
I ncome Tax Reference No. 31 of 1967.

Bi shanber Lal for the Appellant.

V.S. Desai, J. Ramamurthi and R N. Sachthey for the Res-
pondent .

The Judgrment of the Court was delivered by

SARKARI A, J. This appeal by special leave is directed
agai nst a judgnent, dated July 12, 1971, of the Hi gh Court
out of these facts:

The appellant (hereinafter referred to as the assessee)
is an individual. The assessnent year is 1955-56.

Bharat Union Agencies Pvt. Ltd. had spent Rs.53, 398/-
after the personal necessities of the assessee during the
previous year ending 30-9-1964, wthout charging for the
same. The assessee was not a director O the said Conpany.
He however was the beneficial owner of 1800 shares out of
the total of 3000 equity shares of the said Conpany during
the previous year. Simlarly, Alien Berry and Co. Pvt. Ltd.
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had spent a sumof Rs. 4406/- after the personal necessities
of the assessee, without charging for the sane.

The Incone-tax Oficer treated the total benefit of Rs.
57,804/ - received by the assessee fromthese two Conpanies,
as his ‘income’ under s. 2(6C)(iii) of the Incone-tax Act,
1922 which was introduced by the Finance Act, 1955 with
ef f ect from 1-4-1955, and charged it to tax along wth
sone other itens of incone.

The assessee carried an appeal to the Appellate Assistant
Comm ssioner who found that the assessee was beneficia
owner of the shares of Bharat Union Agencies Pvt. Ltd.
carrying nore than 20 per cent of the voting power. He
further held on the basis of <certain findings in the
Report of the Commission of Inquiry on the administration of
Dal mi a Jai n Conpani es published in 1963, that the assessee
656
had 100 per cent of the share-holding control of Allen
Berry and Co. Pvt. Ltd. The Appellate Assistant Comm s-
siioner  did not specifically deal with the question whether
the assessee was "concerned in the managenment" of both these
Conpanies. In the result  he upheld the order of the
I ncone-tax OfFficer.

The assessee preferred a further appeal to the |ncone-
tax Appellate Tribunal which held that the assessee was
"concerned,/ in~ the nanagenent of the Bharat Uni on Agencies
(P) Ltd., being the beneficial owner of shares carrying nore
than 20% of the voting power, and as such the benefit of Rs.
53,398/- received by him from that Conmpany was his 'in-
cone’ within the later part of Clause (iii) of s. 2(6C of
the Income-tax Act, 1922. On this reasoning the Tribuna
di sm ssed the assessee’s appeal in regard to the item
of Rs. 53,398/-. However, it allowed, on a different ground
his appeal with regard to the itemof Rs. 4406/- received
fromAlien Berry and Co. (P) Ltd: In this appeal we are not
concerned with that itemany nore.

At the instance of the assessee, the Tribunal stated the
case and referred the fol llowi ng question under s. 66(1 ) of
the I ncone-tax Act, 1922 to the H gh Court:

"Whet her . on the facts and in the circum
stances of the case, the sumof Rs. 53,398/-
spent by Bharat Union -Agencies~ P. Ltd.
after the personal necessities of the assessee
is income wthin the nmeaning of section
2(6Q) (iii) of the Incone-tax Act, 1922".

The Hi gh Court answered this question against the asses-
see. Hence this appeal

At the outset, Shri Bishanber Lal, appearing for the
appel lant, tried to contend that the itemof Rs. 53, 398/ -
recei ved by the assessee from Bharat Uni on Agencies Pvt.
Ltd. was not a "benefit or perquisite” within the contenpl a-
tion of s. 2(6Q) (iii) of the 1922 Act because, firstly, the
constituents of this itemwere not cash anounts but gifts or
bounties, and secondly, the receipt of this benefit by the
assessee was unaut horised and could not be clainmed by him
as of right on the basis of any agreenent wi th the Conpany.

This was altogether a new plea. It was not even indi-
rectly raised before the authorities under the Incone-tax
Act or the High Court. It has not been raised even in the
Speci al Leave Petition under Article 136 of the Constitu-
tion. It was never the case of the assessee that this
amount of Rs. 53,398/- was not "benefit obt ai ned" by
the assessee fromthe Conpany within the neaning of s. 2(6C
(iii). On the contrary it is apparent fromthe judgnment of
the Tribunal, that there was "no di spute about the fact that
the assessee received benefits fromboth the Conpanies to
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the extent stated by the authorities below'. i.e. benefits
to the extent of Rs. 53,398/- and Rs. 4406/- were received
by the assessee from Bharat Union Agencies P. Ltd. and
Allen Berry and Co. Pvt. Ltd. respectively. The plea now
sought to

657

be raised in regard to the itemof Rs. 53,398/- involves a
guestion of fact. W therefore did not pernit the Counse
to raise this plea for the first time at the time of argu-
nments before us.

Counsel next contended that the expression "concerned
in the managenment of the business of the Conpany" takes in
only that person who by virtue of a position or office held
by himin the Conpany, legally and actually participates in
the managenment of its business and not he who holds no such
position or office but is in renote control of the Conpany
and its affairs merely on account of being in ownership of a
certai n nunber of shares, carrying nore than 20 per cent or
even the majority of the voting power. In support of this
restricted construction of the term "concerned", Counse
referred to a decision of the Madras Hgh Court in Arya
Bhavan, Madras v.M S. Narayana Rao(1l), wherein Rajanannar
C.J. held that the word "concerned" as used in the context
of "workman’ in s. 22 of the Industrial Disputes (Appellate
Tribunal) /Act, 1950, connotes a nore intimate and direct
relation to the matter than the word "interest" and there-
fore this termshould be given a nore restricted neaning
than the word "interest". M. Bishanber Lal also referred to

t he nmeani ng of the terms "concerned", "concerning"” as given
in the Dictionary, "Wrds and Phrases”, Permanent Edition
pp. 504-505 Vol .- 8.

Before dealing with this contention, it -will be appro-

priate to exanine the material part of s. 2(6C)(iii) of the
1922 Act, which runs as follows:
“(iii) the wvalue of any benefit or
per qui site, whether convertible into noney or
not, obtained from a conpany either by a
director or by any other person who has a sub-
stantial interest in the conmpany (that is to
say, who is concerned in the managenent of the
busi ness of the conpany, being the beneficia
owner of shares, not being shares entitled to
a fixed rate of dividend whether ~with or
without a right to participate in profits,
carrying not |less than twenty per cent of
the voting power), and any sumpaid by any
such company in respect of any obligation
which but for such paynent would have been
payabl e by the director or other person afore-

said."
From an analysis of Clause (iii), it is clear that it
falls in two distinct parts. The first part is confined

to the obtaining of the value of any benefit or perquisite
from a Conmpany by a director even if he has no substantia
interest in the Conpany. The second part applies to a
person who nay not be a director but has a substantia

interest in the Conpany. What is "substantial interest" is
further equated by the succeedi ng expression, "that is to
say", wth the coexistence of two elenents, nanely, (i)

concern in the managenent of the business of the Conpany,
and (ii) beneficial ownership of shares (not being shares
entitled to a fixed rate of dividend) carrying not |ess than
twenty per cent of the voting power. There is no dispute
bef ore

(1) AI.R 1960 Mad. 143.
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us that the assessee had obtained the benefit of Rs.
53,398/ - from Bharat Union Agencies Pvt. Ltd. It is further
admitted that he holds 1800 shares out of the total of 3000
equity shares in this Company, carrying a voting power of
60 per cent. Thus, the existence of the second element is
nore than satisfied. Controversy pivots around the first
el ement, only.

The argunents which have been advanced before wus on
behal f of the assessee with regard to the construction and
application of the expression "concerned in the nmanage-
ment" of the business of the Company, were canvassed
before the Tribunal, also. The Tribunal repelled these
argunents. The reasoning of the Tribunal wth which the
Hi gh Court found itself entirely in agreenent--is as under

“Shri Sharma conceded the position that
the assessee was controlling both the Conpa-
nies. in question...To exercise control over a
Conpany s sonmething nore than to manage the
Conpany. A person who nmanages the conpany
may not necessarily be in a position to con-
trol the business or affairs of the Conpany.
He may be managi ng under the instructions of.
those who are controlling the Conpany. But
a person who controls a Conpany also directly
or indirectly through the managerial staff
manages the business of the Conpany. It is
agai n not necessary that the person who nan-
ages the ~business of the Conmpany should
be rightfully entitled to do it. A person
who isnot rightfully entitled to manage the
busi ness of the Conpany but usurps the power
by virtue of his certain position, is, in our
opi nion, certainly a person covered by this

expressi-on. It is also not necessary...that
the nmanagenent should be carried on in an
ostensi bl e ‘manner. One who /carried on the
managenent indirectly and i mperceptibly

t hrough the persons who outwardl'y and ostensi -
bly carry on the managenment is covered by the
expr essi on. It~ is not necessary, in -our
opi nion, that the managenent should be both
seen, and felt; it is sufficient if it s
felt, wthout being seen."
In our opinion, the above is a correct exposition of the
law on the point. The word "concern” is not a termof art,

having a precise, fixed neaning. It has several nuances,
and is used to convey diverse shades of meaning over a w de
spectrum It may nean "to have a relation to, or bearing
on, be of interest or, inportance" or "to have an anxiety,
worry". "Concerned" as an adjective nay nmean "interested"

"involved". |In one context, it may nean one thing, and in

a different context another. The decisions as to the nean-
ing of this word used in a different context —in “another
statute, are scarcely of much value in construing it in
the setting of the provision with which we are concerned.
The best way therefore to construe this word is with refer-
ence to the context in which it is used. In sub-clause
(iii) of s. 2(6C of the Income-tax Act, 1922, the word
"concerned" takes its colour fromthe words "in the manage-
ment of the business" in association with which it occurs.

In the context of business, "manage" neans "to control, to
gui de, to administer, to conduct or direct affairs;
659

carry on ’'business’ (Shorter Oxford Dictionary, Wbster New
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Wrld Dictionary). "Managenent" includes the act of nmanag-
ing by direction, or regulation, or adninistration or con-
trol or superintendence.

Construed with reference to the context, and the circum
stances of a case, the expression "person concerned in the
management of the business” may take in not only .a person
who directly participates or engages in the nmanagenent of
the business but also one who indirectly controls its man-
agenment through the nanagerial staff, from behind the
scenes. The assessee’s admission that he is in control of
the Conpany necessarily includes an adm ssion of his bei ng
"concerned in the nmanagenment of the business of the Conpa-
ny", W, therefore, agree with the High Court, that the

anbit of the term "concerned" in s. 2(6Q)(iii) cannot be
restricted to a person who is an enpl oyee of the business or
an of fice-holder of the Conmpany. |In the context of "manage-

ment" it is w de enough to include every person 'interested
in the managenent, in the sense of having the direction and
control of the managerial staff. On the facts of the case,
the assessee was such a person

W are therefore, of opinion that the Hgh Court was
right in answering the question referred to it, against the

assessee.
The appeal fails-and is dism ssed with costs.
P.B. R
Appeal dism ssed
8--112sCl /77
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