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On 17.10. 2000, at about 3.30 p.m/, the deceased Mani k Rao, a police
constabl e, was wal ki ng down the street. = P. W8 (B. Narasi mha) was a vendor of
guava. Mani k Rao picked up four guavas fromhis vend but did not pay the price
thereof. On being asked to do so, he allegedly said that the same would be paid
latter. The appellant together with his son were doing sonme carpentry work on the
same street. Apparently, a quarrel took place between P.W-8 (B. Narasimha) and
the said Mani k Rao. The appellant and his son intervened. The quarrel continued
for 10-15 m nutes. Al |l egedl y, Appell ant hacked the deceased Manik Rao with a
badze (a heavy sharp axe like instrupent used in the carpentry work) causing
i nst ant aneous death of the deceased. Appellant together with his son were charged
for conm ssion of murder of the said deceased Mani k Rao.

The prosecution, in support of its case, exam ned four eye w tnesses.
P.W1's (V.Narasimha Rao), presence on the scene however, has been doubted by
the learned trial judge. Learned Sessions Judge and the H gh Court have relied
upon P.W-2 to P.W-4 (V. Danodar Rao, K. Narayana & Kammeta Anjaiah) to
arrive at a conclusion that it was the appellant al one who had caused the
aforenmentioned injuries to the deceased Mani k Rao.~ Accused Nos. 1 and 3, who
were the father and brother of the appellant, were acquitted.

A principal question which arises for our consideration is to whether in the
af orementi oned peculiar facts and circunstances of this case, the appellant can be
said to have committed the offence punishable under Section 302 I.P.C. or under
Section 304 Part-11 thereof.

In view of the limted notice issued in this case, we would proceed on the
basis that the appellant al one who had caused injuries to the deceased Mani k Rao.

Bef ore, however, we advert to the |egal question as regards the nature of
of fence, we nmay notice that P.W-15 (Dr. M Pavan Kunar) 'in his evidence onthe
basi s of post-nortem exam nation report prepared by Dr. QO Butchi Babu Reddy
stated that the following anti-norteminjuries were found on the dead body of
Mani k Rao : -

"1. Elliptical shaped penetrating incised wound with a

length of 6 c.nms on either side, a dianmetre of 2 1/2 c.mat the
centre and a depth of 8 c.nms extending upto the meninges on

the left tenporal region. Henatonma present bel ow the

mesni nges. (Di agram was drawn).

2 Elliptical shaped incised wound adjoining the |left clavica
(with no fracture of clavical) present on the |eft side of
anterior aspect of neck extending upto stontlavical joint on
left side of 6 c.nms. on either side and a diametre of 2 1/2 ¢c.m
at the centre and a depth of 10 c.nms. with bl eeding cutting
through left carodids and all the great vessels of neck on left
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and al so | eft bronchus. Bl eeding extending upto left hilem

3 A clearly incised triangular shaped injury nmeasuring 7
c.ns., 6 c.ms and 3 1/2 c.nms (triangle) and a depth of 4 c.ns.

wi t hout the skin collaped and exposi ng external oblic and

deltoi d and other mussels groups with blood clots on them

on the anterior aspect of |eft shoul der

4 Incised wound 6 c.ms. X 2 c.ms. X 2 c.nms. on the left side of
back with blood clots in the nmuscles."

The High Court, in its Judgnent, refused to accept the plea of the
appel l ant herein that the of fence conmtted by hi mwould not be one under
Section 302 I.P.C. but under Section 304 Part-I11 thereof in the follow ng words : -

"The | earned counsel for the appellant further contends that there is
no nmotive for the appellant/accused no.1 to attack the deceased, and
that there is inconsistency in the prosecution evidence i.e. P.W8, that
it was the accused no.2 that interfered first when the deceased
refused to pay the price for the guava fruits and so, the case of the
prosecuti on cannot be accepted.” This discrepancy is not that nuch
material ‘nor is a ground to disbelieve the prosecution case regarding

partici pation of the appellant/accused no.1. It is not known whet her
apart fromthe incident of deceased not paying price for the guava
fruits, the accused had any other notive. |In Ex.P-1/conplaint, it is

just referred that on account of grudge, the deceased was attacked.

But, there is no clear evidence with regard to the grudge. Wen there

i s overwhel mi ng evidence regarding participation of accused no. 1,

est abl i shnent of grudge is of no consequence.. Thus, in view of the
evidence of P.W 2'to P.W4, who are eye witnesses to the incident,

and as there is no dispute over the sudden death of the deceased we

are not inclined to accept the contention of ‘the learned counsel for the
appel | ant that the appellant/accused no.1 is not responsible for the
injuries that caused the death of the deceased."

A bare perusal of the said findings of the H gh Court would clearly show
that there has been a total nisappreciation of evidence on its part and a w ong
guesti on had been posed. Participation of the appellant was not in dispute.
Presence of notive was. Once it was found that there had been no cl ear evidence
with regard to ‘grudge’ the court should have taken the sane to its |ogical end.

The question which was thus required to be posed and answered was
whet her in the absence of any notive and in particular the fact that the appell ant
was not even known to the deceased, the fight which took place was a sudden one
and the injuries were inflicted in heat of passion and thus a case under Section 304
Part-11 1.P.C. was made out or not.

The said contention of the appellant was sought to be answered by the
H gh Court stating :-

"It is strenuously argued by the | earned counsel for the appellant
that even assuming that accused no.1 caused the injuries on the
deceased, no of fence puni shabl e under Section 302 IPCis constituted
and that it was a case of sudden flash, where the appellant/ accused
no.1l attacked the deceased, and such being the case, the offence has
to fall under Section 304 Part | or Il IPC. W are-not inclined to
accept this contention either, as there was altercation between the
deceased and the accused, which went on for about 10 to 15 ni nutes,
and the evidence of P.W-15, who spoke about the post nortem
exam nati on, shows that the deceased suffered as nany as four
injuries with a heavy weapon |i ke Badze. |If it was a case where in a
sudden fight the accused attacked the deceased and caused an injury,
there was possibility of accepting the contention of the defence that
no of fence puni shabl e under Section 302 IPCis constituted."

If the quarrel continued for a long tine, it would be presuned that there
was no preneditation. |f on an issue the appellant quarreled with a constable
who mi ght have been of the opinion that he was not required to pay for the fruits,
tampers run high because of the attitude of the deceased.
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The issue as to whether the case would fall under Section 302 |IPC or
under Section 304 Part-I11 thereof or not should be judged keeping in viewthe
af orementi oned factual backdrop. For the said purpose, the term‘evidence
brought on records’ nust be considered in its entirety.

The deceased Mani k Rao was a constable. He took up four guava fruits
which P.W-8 (B. Narasi mha) was selling. P.W-8 (B.Narasimha) and the deceased
nust have fought for paynment of price. Appellant who along with his two sons
had been carrying on carpentry work nust have cone to the rescue of P.W-8
(B. Narasimha). While doing so, a quarrel must have ensued which even,
according to the prosecution w tnesses, continued for 10 or 15 minutes. |f that be
so, the question is if the appellant’s being any grudge as agai nst the deceased or
there being no cause for sudden provocation would not arise. Appellant was only
having his tool. He was not otherwise arned. The tool in his hand was required
to be used in his occupation

It m ght have been used to cause injuries but sudeen provocation therefor
may not be much in doubt.

We may notice that in the post-nmortemreport, Dr.O Butchi Reddy did
not state that the injuries inflicted on the deceased by the appellant were sufficient
in ordinary course of nature to cause death or likely to cause death. |n Shivappa
Buddappa Kol kar alias Buddappagol Vs. State of Karnataka and Ot hers, (2004)

13 SCC 168, a Division Bench of this Court in a case where there had been no
such opinion on the part of the doctor who had conducted the post-nortem
exam nation opined : -

"13. We need not dilate further on this aspect as it is not the
prosecution case that the appellant was responsible for causing any
injury other than Injury (1). |If so, it is fairly clear that the injuries to
occipital region as well as the thorax injury which caused damage to
the ribs and lungs are both severe injuries and according to the
medi cal evidence both these injuries cumul ativel y caused deat h.

There is no evidence of the nedical expertto the effect that Injury (1)
by itself would have caused instantaneous death as has happened in

this case or that Injury (1) by itself was sufficient in the ordinary
course of nature to cause death. No doubt Injury (1) is a severe

injury on a vital part and in-all likelihood, it could cause death. Yet,
it is difficult to extricate the inpact of an equally severe injury which
was found to be present on internal exam nation. In/'these

circunstances, it is not safe to draw a conclusion'that the injury
inflicted by the appellant, if at all it was intended'to be inflicted, by
itself would be sufficient in the ordinary course of nature to cause
death. On the state of medical evidence we have, it is not possible to
draw such definite conclusion. Considering the nature of the injury

and weapons used and the circunstances in which the injury canme to

be inflicted, we are of the view that the appellant shall be inputed

with the know edge that the injury inflicted by himwas likely to

cause death. He is therefore liable to be convicted under Section 304
Part I1."

We nay now exam ne the ingredients of the provisions of Section 300 of
|.P.C. which reads as under :-

"300. Murder.- Except in the cases hereinafter excepted, cul pable
hom cide is murder, if the act by which the death is caused is done
with the intention of causing death, or-

Secondly.- If it is done with the intention of causing such bodily
injury as the offender knows to be likely to cause the death of the
person to whomthe harmis caused, or-

Thirdly.-1f it is done with the intention of causing bodily injury to
any person and the bodily injury intended to be inflicted is sufficient
in the ordinary course of nature to cause death, or-

Fourthly.-If the person conmitting the act knows that it is so
immnently dangerous that it nmust, in all probability, cause death or
such bodily injury as is likely to cause death, and commits such act
wi t hout any excuse for incurring the risk of causing death or such
injury as aforesaid.”
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In this case, Part-1 of Section 300 is not attracted as it is beyond any doubt
or dispute that the death was not caused with an intention to that effect.
Fourthly, appended to Section 300, would be attributed if the person
conmitting the act knows that it is so imrnently dangerous that it must, in al
probability, cause death or such bodily injury as is likely to cause death, and
conmits such act without any excuse for incurring the risk of causing death or
such injury as aforesaid that will attract Section 300 of the Indian Penal Code.
In Sukhbir Singh vs. State of Haryana, (2002) 3 SCC 327, wherein two
fatal blows were inflicted by the appellant therein by a bhala on the upper right
portion of chest of the deceased, this Court opined :-
"19. The Hi gh Court has also found that the occurrence had
taken place upon a sudden quarrel but as the appellant was found to
have acted in a cruel and unusual nanner, he was not given the
benefit of such exception. For holding himto have acted in a crue
and unusual manner, the Hi gh Court relied upon the nunber of
injuries and their1ocation on the body of the deceased. 1In the
absence of the existence of comon object, the appellant cannot be
hel d responsi ble for the other injuries caused to the person of the
deceased. He is proved to have inflicted two blows on the person of
the deceased which were sufficient in the ordinary course of nature to
cause his death. The infliction of the injuries and their nature proves
the intention of the appellant but causing of such two injuries cannot
be termed to be either in a cruel or unusual manner. All fata
injuries resulting/'in death cannot be terned as cruel or unusual for
the purposes of not availing the benefit of Exception 4 of Section 300
IPC. After the injuries were inflicted and the injured had fallen
down, the appellant is not shown to have inflicted any other injury
upon his person when he was in a helpless position. It is proved that
in the heat of passion upon a sudden quarrel followed by a fight, the
accused who was armed with bhala caused injuries at random and
thus did not act in a cruel or unusual manner:™

Agai n in Sandhya Jadhav (Snt) Vs. State of Maharashtra, (2006) 4 SCC
653, this Court noticed the distinction between Section 300 Exception 1 and
Section 300 Exception 4 and came to-the conclusion that the Court is bound to
consider a |large nunmber of factors for arriving at an opinion as to whether the
fight was sudden or not and/or whether the deceased has taken undue advant age
of the situation in the follow ng words : -

"9. The Fourth Exception to Section 300 | PC covers- acts done in a
sudden fight. The said Exception deals with a case of prosecution not
covered by the First Exception, after which its place woul d have been
nore appropriate. The Exception is founded upon the sane principle,
for in both there is absence of prenmeditation. But, while in the case of
Exception 1 there is total deprivation of self-control, in case of
Exception 4, there is only that heat of passion which clouds nmen’'s
sober reasons and urges themto deeds which they woul d not
ot herwi se do. There is provocation in Exception 4 as in Exception 1
but the injury done is not the direct consequence of that provocation
In fact Exception 4 deals with cases in which notwithstanding that a
bl ow may have been struck, or sone provocation givenin the origin
of the dispute or in whatever way the quarrel nay have origi nated,
yet the subsequent conduct of both parties puts themin respect of
gui It upon equal footing. A "sudden fight" inplies nutual
provocation and bl ows on each side. The homicide conmitted is then
clearly not traceable to unilateral provocation, nor in such cases could
the whol e bl ane be placed on one side. For if it were so, the
Exception nore appropriately applicable would be Exception 1.

There is no previous deliberation or determination to fight. A fight
suddenly takes place, for which both parties are nore or less to he
blamed. It may be that one of themstarts it, but if the other had not
aggravated it by his own conduct it would not have taken the serious
turn it did. There is then nutual provocation and aggravation, and it
is difficult to apportion the share of blanme which attaches to each
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fighter. The help of Exception 4 can be invoked if death is caused (a)
wi t hout preneditation; (b) in a sudden fight; (c) wi thout the offender
havi ng taken undue advantage or acted in a cruel or unusual nanner

and (d) the fight must have been with the person killed. To bring a
case within Exception 4 all the ingredients mentioned in it must be
found. It is to be noted that the "fight" occurring in Exception 4 to
Section 300 IPCis not defined in IPC. It takes two to nake a fight.
Heat of passion requires that there nust be no tine for the passions to
cool down and in this case, the parties have worked thenselves into a
fury on account of the verbal altercation in the beginning. A fight is a
conbat between two or nore persons whether with or w thout

weapons. It is not possible to enunciate any general rule as to what
shal |l be deenmed to be sudden quarrel. It is a question of fact and

whet her a quarrel is sudden or not must necessarily depend upon the
proved facts of each case. For the application of Exception 4, it is not
sufficient to show that there was a sudden quarrel and there was no
premedi tation. It must further-be shown that that the offender has

not taken undue advantage or acted in cruel or unusual manner. The
expression "undue advantage" as used in the provision neans "unfair
advant age".

Again in Pappu Vs. State of MP., (2006) 7 SCC 391, this Court reiterated
the sane | egal principle.(See also: Kailash vs. State of MP., (2006) 9 Scale 681)

Keeping in view the peculiar facts and circunstances of this case, we are of
the opinion that the conviction of the appellant should be altered from Secti on 302
| PC to one under Section 304 Part-I1 thereof. It is stated by the |earned counse
that the appellant has continuously been in jail from17.10.2000 till date. In view
of the statenent nade by | earned counsel for the appellant, we are of the opinion
that the ends of justice would be net if we nodify the sentence awarded to the
appel l ant as the period already undergone by him  The appeal is allowed to the
above extent.

The appel |l ant shall be set at liberty forthwith, if not wanted in connection
with any other case.




