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ACT:

I nconme-Tax O ficers Cass |, Gade Il Service Recruitnent
Rul es of 1945--Rule 4 of the Rules of Pronotion for Direct
recruits--Wen a statutory duty is cast on the Governnment to
determ ne the nethod to be enployed for the recruitment of
candi dates to vacancies in service and once the Governnent
has fixed the gquota Rules of 2 : 1, the pronotees are
entitled till January 16th, 1959 to 333 1/3 per cent of the
vacancies both in Permanent and tenporary posts, - in any
particular year irrespective of the fact whether there was
any, direct recruitment by conpetitive exam nation in that
year.

HEADNOTE
The scope of Rule I(f) (iii) and (iv) of the seniority Rules
of the Income-Tax Oficers (Class | Gade 11) service

Recruitment Rules and also Rule 4 of the Rules of Pronption
of the Board of Revenue O fice Procedure Manual canme to be
consi dered in "Jaisinghani’s case" [1967] (2) SCR 703 and
the Supreme Court while rejecting the contention that the
rule was violative of Art 14 and 16 of the Constitution
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i ssued a nmanzdamus to prepare a fresh seniority rule based
on the "quota rule" of 2 : 1 between the direct recruits and
the "Pronotees" for the year 1952-56. The Government under -
stood the mandanuss as also for the years’ upto 1967 and
prepared a fresh seniority list dated 15-7-1968 and the
appel l ants chal | enged the sane as violative of the mandanus
i ssued by the Court

HELD : It was for the Governnent under rule 4 of the Income-
Tax OFficers Cass 1, Grade 11 Service Recruitnent Rules to
determine the nmethod or nmethods to be enployed for the

purposes of filling any particul ar vacanci es and the numnber
of vacanci es and the nunmber of candidates to be recruited by
each nmethod. It is wong to assune that this Court would

take upon itself to do what the Governnent is required to do
under rule 4. The nandanus was really confined to the period
bet ween 1951-1956. [495-H]

Rule 4 of the JIncome-Tax Cass 1, Gade 11 Service
Recruitment Rules also refers to recruitnment of candi dates
to vacancies  in the service. The vacancies for any
particul ar year being ascertained not nore than 1/3rd of the
same were to go to the pronptees and the rest to the direct
recruits. The rati o was not nade dependent on whether any
direct recruit was appointed in any particular year or not.
The prompotees were entitled to 1/3rd of the vacancies in any
particul ar year whether or not there was direct recruitnent
but conpetitive exam/nation in that year. [499G H]

It is true that the quota rule refers to vacancies but the
vacanci es are those vacanci es whi ch the CGovernment wants to
fill. It is the prerogative of the GCovernment, reflected
further in Rule 4, whether any vacancy may be filled tit al
or not. Therefore, when the quota rule refers to vacancies
it isinplicit inthe rule that the vacanci es are vacancies,
which the Governnent want to fill, whatever may be the
actual nunber of vacancies. [50D F]

There is no sufficient warrant for the contention that the
vacancies referred to in the quota rule are vacancies only
in the permanent cadre. [502D E]

S. G Jaisinghani V. Union of India & Os [1967] (2) SCR
703, nature of nmandamnus clarified

10 SC/ 75-33

492

JUDGVENT:

ClVIL APPELLATE JURI SDICTION : Civil Appeal No. 2060(N) of
1971.

Appeal by certificate fromthe Judgnment and Order dated. the
22nd Septenber 1970 of the Delhi H gh Court in Cvil Wit
No. 196 of 1970 and Civil Appeal Nos. 67, 1739 and 393 of
1972.

For the Appellants : Yogeshwar Prasad & Ms. S. Bagga in
C. A 2060/71 and C. A 393/72, S. P. Nayar in C.A 67/72 and
J. C. Tailwar & Bishanmber Lal in C A 139/72.

For the Respondents : S. P. Nayar in C A 2060/71, C.A
139/72 and C. A 393/72, J. C Talwar & Bishanber Lal in C A
2060/ 71 and C. A. 67/72, Yogeshwar Prasad & Ms.’S. Bagga in
C A 67/72 and 139/72 and B-. R Agarwala in CA 67/72 &
C. A 393/72.

The Judgrment of the Court was delivered by

PALEKAR, J.-In these appeals the challenge is to the
seniority list of |Incone-tax Oficers prepared by the
Central Board of Revenue in pursuance of the orders of this
Court in Gvil Appeal No. 1038 pursuance Wit Petition No. 5
of 1966. The appeal referred to was filed by one
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Jai singhani and the Wit Petition by one Mhan Chandra
Joshi, both of whom had been directly recruited as |ncomne-
tax Oficers, Cass 1, Gade Il. The two proceedings were
heard together and were disposed of by a comobn judgnent
dat ed February 22, 1967 and a mandanmus in simlar terms was

issued in the two proceedings. These cases have been
reported as S. G Jaisinghani v. Union of India and Os.(1).
For the purposes of the present appeals, we shall set out

bel ow t he order passed in Jaisinghani’s case (p. 718).
"W are accordingly of the opinion t hat

promotes from dass 11, Gade- IlIl to d ass-
1, Grade 11 Service in excess of the
prescri bed quotas for each of the years 1951
to 1956 and onwards have been illegally

pronmoted ~and the appellant is entitled to a
wit in the.nature of mandamus commandi ng
respondents 1 to 3 (1) Union of India, (2)
Secretary to the Govt. of India in the

M nistry of Finance and (3) Centra

Board of
Revenue to adjust the seniority of t he
appel l ant ~ (Jai singhani) and other officers
simlarly placed like himand to prepare a
fresh seniority list in accordance wth |aw
after adjusting the recruitnent for the period
1951 to 1956 and onwards in ‘accordance with
the quota rule prescribedin the letter of the
Government of India No. F. 24(2)-Adm. |.T/51
dat ed Cct ober 18, 1951. We, however, wish to
make it clear that this order will not affect
such Cass Il Oficers who have been appoi nted
permanently as Assistant Conmm ssioners of
Income Tax. But this order will apply to al
other officers including those who have been
appoi nted Assistant Conmi ssioners of [|ncone
Tax provisionally pursuant to the orders of
the H gh Court."
(1) [1967] 2 S.C.R._703.
493
For nore than a year the Government failed to prepare the
seniority list as directed. So in April, 1968 the said
Jai si nghani and Joshi ,started contenpt proceedi ng against
the Government in this Court. Thereupon, Governnent assured
this Court that the list would be prepared before the Court
reopens after the summer vacation and. accordingly, on 15-7-
1968 Covernnent prepared the seniority list Inc) filed the
same in Court. Objections were filed by Officers affected
by the list. This Court, however, ruled on 6-11-1968 .t hat
contenpt proceedings were inappropriate and that if any of
the Oficers was aggrieved by the seniority list, “it was
open to himto take appropriate proceedings departnentally
or otherw se.
Thereupon two Wit Petitions were filed in the Delhi  H gh
Court . Wit Petition No. 196/70 was filed on 23-2-1970 by
one Bi shan Swarup Gupta pronptee of 1962. The ot her one was
filed by Mohan Chander Joshi being Wit Petition No. 550/ 70.
Joshi, as already stated, was a direct recruit. In both
these petitions the seniority list dated 15-7-1968 cane in
f or attack for different reasons. The di spute was
essentially between the direct recruits to dass 1, Gade 11
of the Service and the pronotees to that cadre. The two
petitions cane before two separate benches. Wit Petition
No. 196/ 70 was disnissed on 29-9-1970, whereas Wit Petition
No. 550/70 filed by Mdhan Chander Joshi was substantially
al | owed. Directions were given in that Wit Petition for
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preparing the seniority list afresh inthe light of the
observations nmade in the judgnent. Civil Appeal No. 2060 of
1971 before us is by Bishan Sarup Gupta from the Oder
dismissing his Wit Petition (196/70). From the O der
passed in the other Wit Petition namely 550/70 the other
three appeals have been filed to this Court. GCivil Appea
67 of 1972 is filed by the Govt. Civil Appeal No. 139/72 is
filed by Mohan Chander Joshi and Cvil Appeal No. 393/72 is
filed by one Helns aid 4 other pronotees who where some of
the respondents in Wit Petition No. 550/ 70.

In all these appeals the only question for consideration was
whet her the seniority list prepared on 15-7-1968 was correct
and in accordance with the mandanus issued as above. Al
these appeals were, therefore, heard together and wll be
di sposed of by this judgment.

As we are principally concerned with the mandamus issued in
Jai si nghani’s case, we have to wunderstand the precise nature
and scope of the mandanus. The nandanus was issued on the
facts ' brought to the notice of 'this Court at the tinme, and
it is clear that the directions given in the mandamus nust

be construed agai nst the background of those facts. It is
not necessary to recount all the facts here because they are
all there in the official report-Jaisinghani vs. Union of
India [1967] (2) 'S.C.R 703. Jai singhani was directly
recruited to class/I. Grade 11 of the Incone Tax Service in
1951 after he had passed the conpetitive exam nation held by
the Union Public Service Conm ssionin 1950. The ot her

petitioner Joshi simlarly had joined that service in 1953
after being selected in the conpetitive exam nation in 1952.
In 1962 and thereafter sonme pronotions were nade from this
class to the post of the Assistant Comm ssioner.  The case
of Jaisinghani and Joshi was that having joined service in
1951 and
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1953 respectively, they were entitled to be considered for
bei ng selected to the higher post of the Assi st ant
Conmi ssi oner, but they were not so considered because in the
seniority list then prepared they were shown nuch bel ow sone
of the pronote officers who had been pronoted to the cadre
of Cass 1, Gade Il service long after Jaisinghani and
Joshi had joined the service. This was done on the basis of
a seniority rule, also called the Wi ghtage rule, the effect
of which was to give seniority to a pronote of any year not
only over the direct recruits who joined the service in that
year but also over those direct recruits ~who joined the
service in the previous two years. For exanple, if a direct
recruit was selected in the conpetitive exam nation of 1950
and joined the service in 1951 he will be not only junior to
the pronote of 1951 but also to the pronote of 1952 and
1953. It was contended that such a rule was unjust and
violative of the principle of equality enbodied in - Articles
14 and 16 of the Constitution. |In the second place, it was
contended, even assumng that the seniority rule was not
violative of any constitutional guarantee, the seniority
list which had been actually prepared in 1962 and on the
basi s of which promption to the post of Assi st ant
Conmi ssi oner had been nade was not strictly in accordance
with the quota rule and all those promoters who were shown
as seniors, were not really entitled to that rank and be
consi dered for promotion in preference to the petitioners.
This Court did not accept the first contention. This Court
held that the rule of seniority was just and reasonable
having regard to the fact that only a small percentage of
of ficers was pronoted to the grade and those pronoti ons were
made out of experienced Incone-tax officers by a rigid
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sel ection nmade by the Departnent Pronotional Comittee. At
the tinme of the pronotion fromCass 11, Grade IIl to ddass
1, Gade 11, the pronoters had to put in at least 5 years
-of service in class 11, Gade IIl of which two years were
for probation and 3 years of actual incone-tax assessnent
wor k. On the other hand, the direct recruit after joining
the service in any particular year had to undergo probation
for two years in which they did not do any actual assessnent
wor K. Only after two years of probation, were t hey
entrusted with assessnment work. This Court pointed out (p.
712) "The net effect of rule 21(f)(iii) (seniority rule)
therefore is that three years of outstanding work in d ass
11 is equated to two years of probation in Class | service
and on consideration of this aspect of the natter the
pronpote is given seniority over a direct recruit conpleting
the period of probation in-the sane year." Since at the time
of entering Cass 1, Gade 11 service the recruitnent was
from two different sources, there was no question of an
infringement of Articles 14 “or. 16(1); and since the
pronoters. had experience of assessnent work at the tine of
the promotion and the direct recruits had none when they
conpleted their two years probation. it could not be said
that the rule giving seniority to the pronotees over such
direct recruits was invalid. So far as the second
contention was concerned this Court tried to ascertain, if
in any particular year between 1951 to 1956 there bad been
pronmotions fromclass 11 service in excess of the quota laid
down in the rule prescribed in

495

Government |letter dated Cctober 18, 1951. ~The quota was
relatable to permanent vacancies but the Secretary of the
Fi nance Departnent M. Dutt was not able to enlighten this
Court as to the nunber ,of such vacancies in these years
though he was able to give the figures of direct recruits
and pronotees appointed in those several years. In 'other
words, there was no sufficient material before the Court to
deci de whet her or not the appoi ntnents of pronotees were or
were not in excess of the quota of 33-1/3 per  cent of
per manent vacancies available to pronotees. Accordingly the
mandamus was i ssued in the above terns.

The CGovernnent understood the nmandanmus as covering the whole
period from 1951 to 1967 the latter being the year in which
the nmandanus was issued. The seniority list, which is now
chal | enged, covers direct recruits and pronotees for the
whole of this period. GCovernment felt that the  expression
used in the mandamus "recruitnent for the period 1951 to
1956 and onwards" contained a direction for the preparation
of the seniority list not only for the years 1951 to 1956
but also for the succeeding years upto 1967. W are clearly
of the viewthat this Court could not possibly have in/ mnd
a seniority list which took in pronotees after 1956. The
,quota rule had been specifically noticed by this Court as
being for the duration of 5 years in the first instance i.e.
to say from 1951 to 1956. The two direct recruits who were
before the Court nanely Jaisinghani and Joshi had entered
the service during this period. Jaisingbani had entered
service in 1951 and Joshi had joined set-vice in 1953.
Their conplaint was that in 1962 and | ater they had not been
considered for pronotion to the post of the Assistant
Conmi ssi oner though they thought they were eligible. Thei r
conplaint further was that sone of the pronotees who could
not have found a place in those years had found a place
above them and hence their chances of consideration for
hi gher pronotion had been postponed. Therefore, it was
sufficient for the purpose of giving relief to Jaisinghani
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Joshi and other Officers simlarly placed to consider which
of the pronotees during the period of 1951 to 1956 shoul d be
relatively regarded as being senior to themand which who
could not be so regarded, That was also the reason why in
the petitions before this Court only the pronotees for the
years 1951 to 1956 had been specifically nade parti es. It
was not, therefore, necessary for the purpose of giving
relief to Jaisinghani and Joshi and other direct recruits
simlarly placed to consider the position of the pronotees
of 1957 and | ater years vis-a-vis Jaisinghani and Joshi. It
cannot be assuned that this Court made an Order which went
far beyond the requirements of the case for the purposes of
giving relief to the petitioners-Jaisinghani and Joshi. On
a conparison of the relative position of these petitioners
with the validly pronoted officers for those years it would
have been possible to say at once whether in the year 1962
and the succeedi ng-years when pronotions opened to the post
of the Assistant Commissioners, pronotees outside the quota
had been considered for pronotion ignoring the seniority of
the petitioners.” Secondly having specifically noted that
the quota rule of 662/, per cent and 331/3 per cent was to
be in operation only for 5 years, in the first instance,
that is to say upto 1956, it will be wong to say that this
Court could or woul d perpetuate the quota

496

for the years after 1956. It was for the Government under
rule 4 of the Inconme-tax Oficers, Class- |,, Gade 11
Service Recruitnent Rules to determine the nethod or methods
to be enployed for the purposes-of filling any particular
vacanci es and the nunber of candidates to be recruited by
each nmethod. It is wong toassune that this Court would
take upon itself to do what the Governnent is required to do
under rule 4. In our view, therefore, the nandanus was

really confined to the period between 1951-1956. It is true
that the nmandanuss has also used the expression "and
onwar ds" but the expression does not nean for all years to

cone. This Court had contenplated the possibility of sone
excess pronotions being nade in the years 1951 to” 1956 on
the basis of figures submittedto it. If there were

promotions in any year in excess, of the quota, those
pronotions were merely invalid for that year but they were
not invalid for all time. They could be regularised by
being absorbed in the quota for the |ater years. That is
the reason why this Court advisedly used the expression "and
onwards" just to enable the Governnent to push down _excess
promotions to later years so that these pronotions  can be
absorbed in the lawful quota for those years.

In our opinion, therefore, the true scope of the mandanus is
l[imted to the pronotions during the period from 1951 to
1956.

The Governnment have, however, prepared a seniority<list upto
1967 and evidently want to support the pronotions to the

post of Asstt. Conmi ssi oner from 1962 onwards on ' that
basi s. In the letter dated 15-7-1968 they purport to. have
prepared this seniority list on the basis of certain
principl es. There is no dispute that if these principles

are held to be correct, then the seniority list would be
above challenged but the seniority list is challenged both
by the pronmptees and the direct recruits for separate
reasons and it will be necessary for us to consider those
reasons, because those reasons apply not only to the
pronotees after 1956 but also the pronotees from 1951 to
1956. The principles as enunerated in Government letter
dated July 15, 1968 are as follows :

(i) Class 11 Oficers promted to Class 1
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G ade Il prior to 1951 have been | ef t
undi sturbed as the nmandanus covers the period
1951 to 1956 onwards.

(ii) There were no pronmpotions to Class 1
Grade 11, made in 1951. The officers pronoted
to Cass 1, Grade 11 in 1952 have either been
confirmed as Assistant Conmi ssioners or they
have | eft service. Their seniority as |ncome-
tax Oficers Class | therefore, has not been
di st ur bed.

(iii) The list begins with the pronmotees of 1-
1-1952. The nanes of the 1-1-1952 pronotees
and the direct recruit-, of 1948 exam nation

have been i ncluded only for technica
conpliance and to show the context. The
revisi on of seniority has actual ly

taken place only.in respect of the pronptees
of "1-1- 1953 and subsequent batches.
497
(iv) In viewof the difficulty in working out
the vacancies arisingin each year the tota
nunber of  direct recruits and pronotees in
each year have been taken into account for the
pur pose of -i npl ementing the quota rule.
(v) Class 11 Oficers pronoted to Class 1,
Grade |1 have been all owed weightage vide Rule
1 (f) (iii) of the seniority rules Any excess
promotions over the quota in a particular year
have 'been carried forward to the subsequent
year and taken against the promotions of that
particul ar_year and given wei ghtage accor-
dingly. The excess in that year has sinmlarly
been carried forward tothe follow ng year and
so on.
(vi) The quota for direct recruitment and
promoti on has
been 66-2/3 per ( cent: 331/3 per cent
respectively since 1951. The cal cul ati ons have
accordi ngly been nade on this basis.
(vii) As a result of the adjustment, 154
junior-nost officiating Income-tax Oficers,
Class | (pronotees) have been 66-2/3 per cent:
33/3 per cent respectively since cess has
ari sen because in 1959-60, 214 Class 11 posts
were upgraded to Class | and these were ex-
clusively filled up by pronotions from d ass
). The nanes of these officers —appear at
the bottomof this list. These pronotees have
not been given any weightage. They wll be
adj usted agai nst the vacancies falling in the
pronoti on quota in future years. These
officers wll, however, continue to work as
Class | Oficers.
Since the whole argunent before us was based on the
correctness or otherwise of these principles, it wll _be
nore convenient to deal with these principles one after
another, noting in the appropriate place the severa
contentions of the parties.
Principle (i) is correct and no possible objection can be
raised to it because the mandamus covers only the period
from 1951 to 1956 and does not affect pronpbtions nmade to
Class 1, Grade 11 prior to 1951.
Principles (ii) and (iii) deal with pronotions nade in the
years 1951 and 1952. In 1951, there were no pronotions to
Cass |, Gade 11 fromdCass 11, Gade II1. Ther ef or e,
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there could be no question of any excess pronotions in that
year. But, objection is raised to the list pertaining to
the year 1952. It is true that the list begins wth the
promotees of 1-1-1952. Their nanmes and al so the names of
direct recruits who finish the probation in- that year have
been included in the list but this, it is stated, had been
done for technical conpliance and to show the context. The
pronot ees of 1952, it is stated, have been either confirned
as Assistant Conm ssioners or have left service and since
under the mandanmus pronotees confirmed as Assi st ant
Commi ssioners are not to be affected, it is said, their
seniority as Incone-tax Oficer, Cass | has not been
di sturbed. if on an exam nation of the position of each one
of the pronotees of 1952 it is found that they have either
| eft service or were confirned
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as Assistant Conmissioners, it may well be that their
position cannot be disturbed. But it will not be correct to
say that these pronmptions are not to be taken into
consi deration at all. The whol e object of the mandamus was

to ascertain what was the excess pronotion in any particul ar
year having regard to the pernmanent vacanci es which occurred
in that year. There may or may not be any excess but when
preparing the seniority list with a view to see whether
there is any excess or not, it would not be a correct answer
that even if they are in excess they would not be affected
as they are either confined Assistant Comm ssioners or have
left service. |If an excess nunber of prompotions is found
for the year 1952 that nunber shall have to be pushed down
to the year 1953 and so on, and absorbed in the quota of
pronotees for the succeeding years. I'n our opi ni on

therefore, principles (ii) and (iii) are partially incorrect
in so far as they excuse reference to all the pronmotees of
1952. The pronotees of 1.952 should referred to in the
seniority list, whether they are affected or not, the object
bei ng the ascertai nment of excess pronotions.

Principle (iv) would require sone detailed consideration. it
has been consistently represented to this Court by the
departrment that it is inpossible for them to give the
correct nunber of permanent vacancies in _any particular
year. When Jaisinghani’s caseheard and this Court called
upon the department to give thenunber of vacancies, M. R
C. Dutt, who was the Secretary of the Finance Mnistry, said
in his affidavit that he was not able to work out.  inspire
of his best endeavours, the nunber of vacancies-arising in
an particular year. Al that be could do was to furnish a
statenment however the number of officers recruited either by

promotion or direct recruitment in any particular year. It
was also represented that these appointnments were in
substantial conpliance with the quota rule. The received

guota rule dated Cctober 18, 1951 showed that the Governnent
had decided in consultation with the Union Public 'Service
Conplission and in nodification of the previous order in
this respect dated Septenber 19, 1944 that for a period of 5
years in the first instance, 662/3 per cent of the vacancies
in Cass 1, Gade 11 will be filled by direct recruitnent
viz. the conbined conpetitive examination and the renaining
331/3 per cent by pronmotion on the basis of select from
Grade 11l Cass 11 service. It further provided that any
surplus vacanci es which could not be filled by pronotion for
want of suitable candidates were to be added to the quota of
vacancies to bi-, filled by direct recuritnent. This quota
rule is substantially in conpliance with rule 4 of the
Income-tax Officers, Cass 1, Grade It Service Recruitnent
Rul es, 1945 whi ch authorised the Governnent to deternine the
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nmethod or nmethods to be enployed for the plane of filling
any particul ar vacanci es or such vacancies as required to be
filled in during any particular period or the nunmber of
candidates to be recruited by each nmethod. The nethods of
recruitnment have been specifically referred to in the
preceding rule 3 of these Rules and they are only two in
nunber. One is todirectly recruit the candidates by
conpetitive exanm nation and the other is by pronotion on the
basis of selection fromGade II1.

It will be apparent fromthe rules referred to above that
the percentage of 66-1/3 per cent and 33-1/3 per cent is
rel ated to vacancies. That
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was al so how it was understood in Jaisinghani’s case. Thi s
Court directed M. Dutt to furnish the nunber of vacancies
which had arisen fromyear to year. But M. Dutt inforned
the Court that inspite of this best endeavours he could not
state what was  the nunber of  wvacancies arising in any
particul ar year. However, he was able to give the nunber of
appoi ntnents made in every year and wanted the Court to
accept that that nunber represented substantially t he
vacanci es whi ch occurred in that year. That was the |ine of
argunent al so adopted by the Solicitor General who said that
on the basis of the figures of appointnents given there was
a substantial conpliance with the quota rule. This Court,
however does not appear to have been satisfied wth that
line of reasoning.. It was observed. "But in the absence of
figures ,of permanent vacancies in Cass 1, Grade 11 for the
rel evant years the Solicitor CGeneral was unable to say to
what extent there, had been deviation fromthe rule." The
whole object of asking M. Dutt to give the  nunber of
vacancies was to find out to what  extent there was
-deviation from the quota rule, that is to say, how nany
pronmot ees had been appointed in excess of the quota in any
particul ar year. It is, therefore, inplicit 1in t he
observation quoted above that in order to determine the
excess of pronptees in any particular year it is neces:sary
for us to ascertain what was the nunber of vacancies in any
particular year. M. Tarkunde, for the pronpotees, ~agrees
that that is the proper construction of therule and the
| earned Attorney General for the Union also accepts its
correctness. The Attorney Ceneral, however, pleads that in
spite of the Departnent’s best endeavours it was not
possible to determ ne the exact nunber of vacancies in —any
particular year and so he submits that for-the purposes of
the nandamus, the Court should proceed on the footing that

t he act ual vacancies in any particul ar year wer e
substantially the same as the nunber of appointnents made in
that year.

On the other hand, the contention on behalf of the direct
recruits is that the real intention of the rule was to
secure that at any given nonent the service nmust consist of
direct recruits and pronotees in the proportion of 2: 1. If,
for exanple, in any year 50 direct recruits were appointed,
then not nore than 25 pronotees could be appointed in that

year. |If also no direct recruit was appointed in a year there

could be no appointnent of pronmptees. This |ine of argunent
has been accepted by the High Court and it was substantially
on that around that the seniority list prepared on 15th
July, 1968 has been set aside and directions given for
preparing a fresh What was, however, over-looked is one.
that the rule dated Cctober 18, 1951 was not concerned with
the constitution of the ,cadre but was concerned as to bow
per manent vacancies were to be filled. Rule 4 of the
I ncone-tax Class 1, Grade 11 Services Recruitment Rul es al so
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refers to recruitnent of candidates to vacancies in the
service. The vacancies for any particular year being ascer-
tained, not nore than 1/3rd of the same were to go to the
promotees and the rest to the direct recruits. The ratio
was not made dependent on whether any direct recruit was
appointed in any particular year or not. W are, therefore,
unabl e to accept the construction put on the quota rule by
the H gh Court. In our opinion, the pronotees wer e
entitled to 1/3rd of the vacancies in any particul ar
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year whether or not there was direct recruitnment by
conpetitive exam nation in that year

It was, therefore, essential that actual vacanci es shoul d be
determ ned in the cadre. ~ Even now before us the Departnent
is putting forward the plea that it is inpossible for them
to give the exact figureof vacancies in any particular
year. W do see that there. mght be difficulties in
ascertaining these figures but it is rather surprising that
the departnent should not be able to determ ne pernmanent
vacanci es which ~occurred in the years gone by. One can
appreciate that it mght be difficult to say at any given
nonent how many vacanci es woul'd take place in a future year
Only a tentative estimte could be made and. it is on such
tentative estimates only that requisitions are nmade for
recruitnment by the /Union Public Service Comm ssion or by the
Departnental Pronmotion Committee. If there is pr oper
coordi nati on between the several offices and the department
and a proper exchange of informati on between them it should
not be really difficult to decide, say in the year 1968, how
many actual vacanci es had taken place in the previous years.
But we are now concerned with the mandanus and we  have to
consi der whet her there has been substantial conpliance wth
the mandanmus. The | earned Attorney CGeneral submts that the
figures of appointments in any particular year may be ' taken
as the nost reasonabl e approximation of the actual vacancies
in the absence of any material before the Court as to the
actual vacancies. M. Tarkunde for the pronotees,  however,
contends that he is in a position to give the correct nunber
of vacancies in any particular year on the basis of the
figures taken fromthe record. He has given a chart” marked
Annexure | at the time of the argunment and that ~chart is
styl ed as ’'Vacancies position during the calendar year-1951-
1956 on the basis of adnmitted figures. This chart is
principally based on the deposition lists of officers issued
by the Conmissioners with reference to their charges. The
argunent of M. Tarkunde runs thus: W know the sanctioned
strength of Grade 11 Oficers at the begi nning of ‘any given
year. We al so know the nunber of appoi ntnents made during
the course of that vyear. Further we know. from the
deposition |istswhat was the actual strength of

the officers working at the endof the year. From “these
figures, he contends, it is possible to find out the
vacancies in that particular year. For exanple, take the
year 1952, the sanctioned strength of the cadre in the
beginning of the year is 217. At the end of the year the
wor ki ng strength is found to be 121. Therefore, this would
show that there would be 96 vacancies. But these 96
vacanci es have taken place in spite of 51 new appointnents
made during that year. Therefore, the total vacancies in
that year would be 96+451 i.e. 147. M. Tarkunde contends
that the pronotees are entitled to 1/3rd of these
vacancies i.e. to say 49 vacancies and since only 49 persons
were pronoted in 1952 there has been no excess pronotion
Thus goes on the chart for other years al so. The | earned
Attorney GCeneral has serious objection to this nanner of
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calculating the actual vacancies and it appears to us that
it is not possible to proceed on the figures given in the
chart. It will be seen that from 1951 to 1958 the
sanctioned strength of the cadre varies between 212 and 248
and if the chart is correct the total vacancies in each of
501

these years varies between 66 and 150. For exanple in 1951
the sanctioned strength is 212 in the beginning of the year
and it is said that during the course of that year there
were as many as 150 vacancies.ln 1952 the sanctioned
strength was 217 and by the end of the wyear it is supposed
that 147 vacancies had occurred in the cadre. It is rather
difficult to believe that in a cadre of this kind, there
woul d be such a | arge proportion of vacancies either by
death, retirenment, resignation or pronotion. Secondly, a
serious gap would be noticed. if we test the calculations in
a slightly different way-:

Ignore for the time being the figures given for the
sanctioned strength in any particular year and go by the
actual working strength fromyear to year. At the end of
1951 i.e. beginning of 1952 the working strength is 112 in
the whole departnent. In the course of the year 1952, 51
new persons have been appointed. Therefore, at the end of
the year 1952 the working strength shoul d be 163. Actual |y
it is 121. This would mean that there were only 42
vacancies in the actual working strength and not 147 as
shown in the chart. Simlarly in 1953 and 1954 the
vacanci es worked out ‘would be 19 and 74 respectively instead
of 112 and 95. W are not, therefore, satisfied that this
chart has given a correct estimate of the figures of
vacancies in any particular year.

In ',he absence of any nmaterial which dives us the actua
vacancies in a year, we think that in order to inplenment the
mandanus as far as it can possibly be done, it would be

reasonable Lo accept the figures of appointnents in those
years as substantially representing the actual vacanci es.
There is also a subsidiary reason why those figures may

reasonably be accepted. It is true that the quota rule
refers to vacancies but the vacancies are those vacancies
which the Government wants to fill.. It is the prerogative
of the Governnment, reflected further in Rule 4 referred to
above, whether any vacancy may be filled at—all or —not.
Even if there are 100 vacancies in a particular year the
CGovernment is not bound to fill all those vacancies. It may
fill only 90 of themand no body can insist” that the
Government shall fill up all the vacancies.  Therefore, when

the quota rule refers to vacancies it is inplicit in the
rule that the vacancies are vacanci es which the Covernnment

wants to fill, whatever my be the actual @ nunber of
vacanci es. The actual appointnents are. therefore, in the
absence of any evidence to the contrary, the correct neasure
of the vacanci es which the Governnent wanted to fill. From
that point of viewalso it will be perm ssible to proceed to
the footing that the actual appointnents represent the
actual vacanci es which the Government wanted to fill. For

exanple, if in the year 1953, 53 posts were filled by direct
recruits and 38 by pronotees the total vacancies sought to
be filled would be 91 in which case the pronotees would be
entitled to 30 vacancies. That is how the Governnent has
proceeded to determ ne the excess for each year from 1953 to
1957 as shown at Annexure 'N (p. 26 Vol. | in Cvil Appea
No. 2060(N) 1971). In :our opinion the procedure adopted by
the department in determning the excess nunber of pronotees
appointed in the several years is substantially correct.
Annexure 'N begins with the year 1953. It should begin
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with the year 1952 and not 1953. Indeed the 5 year period
starts from 1951 and ends with 1956 but since there-, was no
promotion in 1951 the question of excess in that year does
not arise. For the purposes of the mandamus the seniority
l[ist wll have to be resettled fromthe year 1952 show ng
not nerely the excess fromthe years 1953 to 1956 but from
1952 to 1956. At the end of 1956 the progressive total of
the excess over the quota will be known and this excess, as
already pointed out, is |liable to be absorbed in the quota
of the years succeedi ng 1956.

It is feebly con-tended on behalf of the direct recruits
that the quota rule should relate to only vacancies in
per manent posts and not tenporary posts. This contention is
not accepted either by he pronptees or the departnent.
There is nothing in the Rule., of 1945 or the quota rule of
1951 which says that the vacancies must be vacancies in
per manent . Post s: | ndeed the vacanci es nust be permanent
vacancies that is to say vacancies which are not for a few
days or for a few nonths or are otherwi se adventitious.The
whol e cadre has consi sted of permanent and tenporary posts

for years. Permanent vacancies are, therefore, likely to
take place both in the permanent posts and in the tenporary
posts. In fact /Dutt, in his af fidavit filed in
Jai singhani’s case had clearly alleged in paras 25 and 26 of
t he affidavit that' all the direct recruits from
1948 onwards were initially appointed against tenporary
posts and even at the tine ofthe filing-of the affidavit
i.e. on 31st January, 1967 direct recruitswere bei ng

appoi nted against temporary posts. W, therefore, find no
sufficient warrant for the contention that the wvacancies
referred to in the quota rule are vacancies only ‘in under
per manent posts.

Principle V is obviously correct. Class |If officers
promoted to Class 1, G ade 11 have been all owed wei ghtage in
accordance with rule 1 (f) (iii) of the seniority Rules.
That rule, in effect.. provides that a pronote in any
particular year not only gets seniority over ‘a direct
recruit appointed in that year but also in the two Previous
years. Any pronotions in excess of the quota have to be
carried forward to the subsequent year and taken agai nst the
guota of promotions of that particular —year and given
wei ghtage accordingly. That is howit should go on. That
principle is fully available for the period 1951 to 1956, in
vi ewof the fact that the quota rule of 18-10-1951 was to be
in forcefor 5 years in the first instance.

VWhat is then the positionfor the years after 19567

Does the quota rule apply? It is clearthat, by (its own
force the quota rule will not apply because it was, indeed,
to be in force for 5 years. There is no force also in the
contention that if this quota rule of 1951 ceases  to have
effect, then the quota rule of 1944 which laid | ‘down a
ratio of 4:1 would automatically revive. As a matter of
fact, this 1951 rule had been made in supersession of the
void rule as a natter of policy. The old rule being
superseded was dead, and could not be revived by the fact
that the superseding rule cases to have operation after a
certain nunber of years. It is an admtted fact that the
CGovernment did not prescribe in witing any new quota rule
after 1956 but as a matter of practice, it was stated by
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CGovernment the guideline of the quota prescribed was
followed even after the expiry of 5 years except in 2
instances once in 1958 and at another time in 1960. In
these 2 years in all 214 G ade Ill posts were upgraded to
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Grade 11 posts and an equal number of Grade 111 officers
were appointed to class | by pronotion on an ad hoc basis.
[ See: Annexure J p. 216 in Vol. | of Gvil Appeal No. 2060

(N of 1971. It appears to us that if the Govt. had decided
to followthe old quota rule as a guideline that would be
perfectly consistent with rule 4 of the Recruitnent Rul es of
1945 already referred to. W shall deal later with the
guestion of the ad-hoc pronotion of 214 vacancies in the
years 1959 & 1960. It cannot be doubted that the Govt. was
entitled by reason of rule 4 to follow the quota rule of
1951 as a rough guideline without going to the trouble of
putting the same on record in so many words. \Wen the rule
is followed as a guideline and appoi ntnents nmade, a slight

deviation from the quota would not be naterial. But if
there is an enornous deviation, other considerations may
arise. In the normal course, therefore, the CGovt. would be
entitled to prepare the seniority list till the end of 1958
in accordance with the quota rule of 1951

What is then the position with regard to the seniority |ist

after the year 1958? It appears that for sonetinme before
1959 Govt. was consi dering upgradi ng-a | arge nunber of class
1, Gade IIl posts toclass 1, Gade It posts. Direct
recruits who, after  probation, started working, in the
departnment had naturally no experience of assessment worKk.
On the other hand, 'class 11, Gade Ill officers had at |east
3 years experience of assessnment work. The departnent
thought that it would be expedi ent and just to increase the
nunber of class 1, Grade |l posts and to appoint to them on
selective nerit class 11, Gade |1l officers who had
sufficient experience of the assessnent. That is how a
deci sion was taken at the end of 1958 to upgrade a nunber of

posts in class 11, Grade Ill and appoint officers.in G ade
[l in those upgraded posts. On January 16, 1959 Governnent
in the Mnistry of Finance wote to all- Commi ssioners of

I ncome-tax that the President had sanctioned the wupgrading
to class | of 100 tenporary posts of Income-tax officers,
Class I1t. Upgrading of a post involves the transfer of a
post fromthe | ower grade to the higher grade  and the
pronoti on of one of the incunbents of that post to the
upgraded post. If 100 posts are upgraded from class 11
to class 1, class 11 posts will dw ndle by 100 posts and

class | posts wll increase by 100 posts. These extra
upgraded posts are then filled by selection of 100 officers
of class 11. If that is not done, 100 class 11 officers
wi Il have no posts in class 11 after 100 posts are upgraded
to class 1. Then again a second time on Decenber 9, 1960,
CGovt. sanctioned further upgrading of 114 posts from class
11 to class 1. These a 114 posts consisted of 80 permanent
posts and 34 tenporary posts. Thus in all between 1959-60
al t oget her 214 posts were upgraded and filled by pronotees.
Covernment’s contention was that these pronotions had been
on an ad hoc basis. Al these 214 pronotions were not. made
in 1959-60 only. They were spaced over 3/4 years. But the

point is that the cadre of class 1, Gade Il as it stood in
1958 enorneously increased by this addition of 214 upgraded
posts. |If
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pronmotees seniority over direct recruits not only of that
year but also of the two previous years. |In other words,

M. Tarkunde’'s contention is that the quota rule and the
seniority rule deserved to be considered independently of
each other. That is, however, ,contrary to the view which
had al ready been taken in Jaisinghani’s case and, we do not
think that there is sufficient ground for us to take a
different view In our opinion, with the upgrading of a
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large nunber of posts and the appointnents to them of
pronotees, the quota rule collapsed and wth that the
seniority rule also. The decision to upgrade 100 posts was
taken in January, 1959 and the remaining 114 posts in the
year 1960. |In our opinion the quota rule came to an end on
January 16, 1959 when sanction to upgrade 100 tenporary
posts was given by the President, and with that went the
seniority rule

It would therefore, follow that the seniority list to the
extent that it was prepared on the basis of the quota rule
dat ed 18-10-1951 r/wseniority rule 21(f)(iii) al r eady
referred to above would be valid with regard to promotions
made upto 15-1-1959 but would not be valid after that date.
I ndeed it m ght happen that there was a spill over or excess
of pronotees pronmoted  before 15-1-1959 but that excess
nunber can be absorbed on a priority basis on or after 16-
1-1959.

But if the seniority rule 1 (f) (iii) ceased to be
operative from 16-1-1959 how. is the inter-se seniority
between ‘the direct recruits and the pronotees to be fixed
thereafter ? Several suggestions were nmade with a view to
persuade us that sone fair and just seniority rule may be
evol ved. One of themwas that the quota rule may still hold
the field and that those who cane in by pronpotion to the
upgraded posts may be ranked lower in seniority to the
direct recruit who had finished his probation in that year
A second suggestion was the one put forward by t he
Government in the letter dated 17-2-1960 to the Union Public
Service Comm ssion  wherein a package deal was suggested.
The seniority list, as it stood, was to go and in.its place
the seniority rule should be that pronpoted officers in any
cal endar year should be senior to the direct recruits
appoi nted that year only. Having nade that concession in
favour of the direct recruits in response to their demand it
was suggested that the quota of departnmental pronotees
should be raised from331/3%to 50% |In other words, @ here
was a package deal whereby every year the appointnents
should be divided equally between direct recruits and
pronmoti on and the pronotees being already in the  depart nment
shoul d be given seniority over the newdirect recruits. We
do not think that we shall be justified in expressing our
opinion as to howinter se seniority is to be fixed after

15- 1- 1959. Since the old seniority rule has ceased to
operate by reason of the infringenent of the quota rule it
will be for the Governnment to devise, if necessary in

consultation with the Union Public Service Commission, a
just and fair seniority rule as between the direct recruits
and the pronotees for being given effect to from 16-1-1959.
It follows, therefore, that the seniority list of 15-7-1968
will have to be set aside and the departnment will have to
prepare a fresh seniority list in the light of the
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observations made in this judgnent. Broadly speaking the
seniority list from1951 to 15-1-1959 will be prepared in
accordance with the quota rule of 1951 r/w the seniority
rule 1(f) (iii). The seniority list from 16-1-1959 will be
prepared in accordance with the rule to be freshly nade by
the Government in that behal f.

In view of the above, principles VI and VIl do not survive
for further consideration separately.
After the fresh seniority list is made in accordance wth
the above directions it will be open to any direct recruit
or pronote to point out to the departnent that in the
sel ections mnmade to the post of Assistant Comm ssioner from
1962 onwards, he, being otherwi se eligible, was entitled on
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account of the new seniority given to himto be considered
for pronotion to the post of Assistant Comm ssioner. The
department nay have to consider his case for pronotion on
his record as on the date when be ought to have been
considered for selection but not so considered. If he is
sel ected, his position will be adjusted in the cadre of the
Assi st ant Conmi ssioners wthout affecting the pr onot e
Assi stant Conm ssioners who had been confirnmed prior to
22-2-1967-the date on which the Jaisinghani’'s case was
di sposed of by this Court. ,

As already shown these proceedi ng-, before us arise out of
the mandamus issued by this Court in Jaisinghani’s case.
The seniority list was prepared by the Governnent in
pursuance of the mandanus. W have found that the seniority
l[ist is not correct- and will have to be prepared afresh in
accordance with the directions and observations made in this
j udgnent . The demand  made ~by the officers for t he
i mpl ementation of the mandanus is stilt unfulfilled and it
can be achieved only after the Governnment files a proper
list of seniority. These proceedings, therefore, will have
to be kept pending till such, a, seniority list is prepared
and filed in court. The respondents nanely the Union of
India. the Mnistry of Finance and the Central Board of
Direct Taxes are ‘therefore directed to prepare a fresh
seniority list and/file it in Court. It will be appreciated
that this dispute regarding seniority is pending before the
Court for several years and it is very essential that it
shoul d be resolved wthout further delay. We are,
therefore, of the view that the respondents charged with the
preparation of the fresh list shall prepareit and file it
in court wthin six nonths fromthe date of this order
After the sane is filed, liberty to apply is given to the
parties to the proceedi ngs.*

S.R

Case renmanded

*See also [1975] 1 S.C. R 104.
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