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ACT:

I ncome-t ax- Ref erence- Scope- " Any question of law arising out
of such order", Meaning of Indian Inconme Tax Act, 1922 (11
1922), as amended by Incone-tax (Amendrment) Act, 1946 (VI1I
of 1946),ss. 66, 10(2)(vii) proviso.

HEADNOTE
By s. 66 (1) of the Indian Incone-tax Act, 1922 "“the
assessee or the Conm ssioner may, by application in the

prescribed form ...... require the Appellate Tribunal to
refer to the High Court any question of |aw arising out of
such order and the Appellate Tribunal shall ... draw up a
statenment of the case and refer it to

789

the H gh Court." The respondents, who received conpensation
from the Governnent as owners of a requisitioned steanship
lost in enemy action, were assessed to tax under the fourth
proviso to S. 1Q(2)(Vii) of the Indian Income-tax Act, which
was inserted into the Act by the I ncone-tax (Amendnent) Act,
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1946 (VIII O 1946) that came into force on May 4, 1946.
Before the Tax Authorities the respondents sought to resist
the liability on the ground that the incone was received not
in the year of account but in the previous year but failed.
No question as to the applicability of the said proviso was
either raised before the Tribunal or dealt with by it. The
gquestion that was referred to the Hgh Court was as
foll ows: -

"Whet her the sumof Rs. 9,26,532 was properly included in
the assessee conmpany’s total income conmputed for the assess-
ment year 1946-47."

In the H gh Court the respondents contended that the said
provi so had no application. The appel | ant t ook a
prelimnary objection to this contention being raised on the
ground that it was not raised and argued before the Tribuna
but the Hi gh Court overrul ed the objection and held that the
conpensati on amount was not |liable to charge as the proviso
in question was not in force on the material date. Agai nst
this decisionthe Comm ssi oner of |ncone-tax appeal ed.

The point for determ nation-in the appeal was whether the
H gh Court in-answering a reference under s. 66 coul d decide
a question not raised or argued before the Tribunal

Held (per Das, Kapur, Hidayatullah and Venkatarama Aiyar,
jj.), that the jurisdiction of the Hi gh Court under s. 66 of
the Indian Incone-tax Act is purely advisory and therefore
different fromits ordinary jurisdiction as a Cvil Court.
It is of the essence of such a jurisdiction-that the High
Court can decide only such questions-as are referred to it
and that inplies that the questions nust necessarily be
those that the Tribunal had occasion to consider

The words "any question-of |aw arising out of such order" in
s. 66(1) of the Indian Income-tax Act, 1922, do not in the
context mean any question of |law arising out of the findings
in the order of the Tribunal but only such questions as were
rai sed before, or decided by the Tribunal

The Indian Inconme-tax Act, 11922, iis not in Pari nateria
with the British Statute and.in view of the difference
between s. 66(i) and the correspondi ng provisions of the
British Statute no useful purpose can be served by referring
to English decisions for interpreting s. 66 of the Indian
Act .

Comm ssioner of Inconme-tax v. Shaw Wallace & Co., (1932)
L.R 59 I.A 206, referred to.

Attorney-General v. Avelino Armavo & Co., [1925] 1 K. B. 86,
consi der ed.

790

The power the High Court has under s: 66(2) O the Act to
direct a reference can nmake no difference since such power
is subject to the sane lintations as that of the Tribuna
under s. 66(i) of the Act.

Comm ssioner of Incone-tax, Mdras v. Mt. A S A
Arunachal am Chettiar, (1953] S.C.R 463, New jehangir | Vaki
MIlls Ltd. v. Comm ssioner of Income-tax, [1960] 1 S.C.R
249, Kusunben D. Mahadevia v. Conm ssioner of |ncone-tax,
[1960] S.C R 417 and Zoraster & Co. v. Conmm ssioner - of
I ncome-tax, [1961] 1 S.C.R 210, referred to.

Madanl al Dharni dharka v. Conm ssi oner of Inconme-tax, [1948]
16 I.T.R 227, disapproved.

Case-| aw revi ewed.

The jurisdiction of the H gh Court in deciding a reference
under s. 66(5) is co-extensive with the right of the
litigant to ask for a reference and the power of the court
to make one. Therefore the Hi gh Court has jurisdiction in a
reference to decide questions of law arising out of the
order of the Tribunal, that is question of |law raised and
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decided by the Tribunal, or question of |law raised before
the Tribunal but not decided by it or question of |aw
deci ded by Tribunal, though not raised before it, but not
guestions not raised or decided by the Tribunal even though
it my arise fromits findings.

A question of |aw may have nore than one aspect and s. 66(1)
of the Act does not contenplate that each aspect of a

guestion is by itself a distinct question. It only requires
that the question of law which is referred to the Court nust
have been in issue before the Tribunal. |t does not further
require that the reference should be Ilinmted to those

aspects of the question which had been argued before the
Tri bunal

The Conmi ssioner of |ncone-tax, Bombay South v. Ms. gal e
A ass Wrks Ltd. [1955] | S.C.R 185 and Zoraster & Co. V.
Commi ssi oner of Income-tax, [1961] 1 S.C. R 210, approved.
In the instant case, the question referred to the H gh Court
was wide enough to-cover the contention raised by the
respondent and the H gh Court was right in holding that the
fourth —proviso to S. 10(2)(Vii) & the Act, not being
retrospective in operation, bad no application

Per Shah, J.-Section 66 of the does not contenplate that the
guestion which tire Tribunal may refer, or which the Hi gh
Court may call upon the Tribunal to refer, nust be one that
is raised and argued before the Tribunal at the hearing
under s. 33(4) O the Act. The ~section does riot
specifically inpose such a restrictionnor is it inplied
To inport into the expression "any question of law arising
out of such order™ any limtation that the question mnust
ei t her have been argued before the Tribunal or dealt with by

it, would be not only to inpose fetters upon the
jurisdiction of the High
791

Court which were plainly not intended by the statute and in
certain cases mght involve gross injustice to the parties.
Madanl al Dhar ni dharka v. Conmm ssioner O Income-tax, [1948]
16 1. T.R 227, approved.

Under s. 66(5) O the Act, the court has to record its
opinion on the questions arising out of the order of the
Tri bunal and not on the argunents advanced before .it. In
the instant case the H gh Court, on the question arising out
of the order of the Tribunal and referred to it, had
jurisdiction to decide that the proviso which nmade the
amount taxable was not in operation at the material date.

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Givil Appeal No. 501 of 1957.
Appeal by special |eave fromthe judgnent and order / dated
Septenber 13, 1954, of the Bonbay Hi gh Court in Incone-tax
Ref erence No. 13 of 1954.

K. N Rajagopala Sastri and D. Gupta, for the appellant.

A. V. Viswanatha Sastri and P. L. Vohra, for the respondent.
1961. April 6. The Judgnent of S. K Das, J. L. Kapur, M
H dayatullah and T. L. Venkatarama Aiyar, JJ. was delivered
by Venkat arama Aiyar, J. J. C Shah, J. del i vered a
separ ate Judgment .

VENKATARAMA Al YAR, J.-The respondents were the owners of a
steanship called "El Mdina". That was requisitioned by the
Government during the last world war, and was |ost by eneny
action on March 16, 1944. As conpensation therefore, the
Covernment paid the respondents Rs. 20,00,000 on July 17,
1944; Rs. 23,00,000 on Decenber 22, 1944; and Rs. 33,333 on
August 10, 1946. The original cost of the ship was Rs.
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24,95,016 and its witten-down value at the comencenent of
the year of account was Rs. 15,68, 484. The difference
bet ween the cost price and the witten. down value viz., Rs.
9, 26,532 represents the deductions which had been allowed
year after year on account of depreciation. As the tota

conpensati on recei ved exceeded the cost price, the
respondent s have recouped thenselves all the anmount s
deducted for depreciation

792

On these facts, the point in controversy between the
respondents and the Departnent is whether the ampunt of Rs.
9,26,532 is liable to be included in the total inconme of the
conpany for the year of ‘assessnment which is 1946-47. The
provision of |aw under which the charge is sought to be
i mposed is s. 10(2)(vii) of the Indian Income-tax Act, 1922,
hereinafter referred to as the Act, and that is, omtting
what is not relevant, as follows:-
"(2) Such profits or gains shall be conputed
after maki ng t he fol l owi ng al | owances,
nanel y: -
(vii) in respect of any such bui I di ng
machi nery ~or plant which has been sold or
di scarded or- denolished or destroyed, the
amount” by which the witten down val ue thereof
exceeds “the anobunt for which the building,
machinery or plant, as the case nay be, is
actually sold or its scrap val ue:
Proviided further that where any insurance,
sal vage or conpensation noneys are received in
respect . of any such building, machinery or
plant as aforesaid, and the anpbunt = of such
noneys exceeds the difference between the
witten down value and the scrap value no
amount shall be all owabl e under this «clause
and so much of the excess as does not exceed
the difference between the original cost and
the witten-down value |ess the scrap value
shal | be deemed to be profits of the previous
year in which such noneys were received:".
It is not disputed by the respondents that the sum of Rs.
9,26,532 would be profits liable to be taxed wunder this
proviso, if it applies. Equally it is not disputed by the
appellant that apart from this proviso the anpbunt in
guestion could only be regarded as capital receipt, not
liable to be taxed. Before the incone-tax authorities, the
respondents sought to avoid the application of this  proviso
on the ground that on representati ons made by them wth
reference to this very matter, the Board of = Revenue had

directed that for the purpose of Rule 4, Schedule II, of the
Excess Profits Tax Act, 1940, the anount payabl e as

793
conpensation (both the initial advance as well ‘as any

further paynment that nay be made) should be taken into
account as though it had actually been received wthin
thirty days of the date of the loss of the ship; and that in
consequence the amunt should be deened to have been
received on April 16, 1944. |If that contention is correct,
the amounts would have been received not in the vyear of
account which was July 1, 1944, to June 30, 1945, but in the
year previous there to, and they could not therefore be
included in the incone of the conpany for the year of
assessment . Thi s contention, however, was rejected by al

the incone-tax authorities. Dealing with it, the Appellate
Tri bunal observed in its Order dated July 15, 1953, that the
concession which the Board of Revenue had intended to give
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was |limted to excess profits tax, and could not in any
event be relied on for the purpose of cutting down the
operation of the statutory provision enacted in the rel evant
proviso ins. 10(2)(vii); and that the material date was when
the conpensation was in fact received-and that was in the
year of account and not when it becane due and payable, in
the year previous thereto. |In the result, the Tribunal held
that the anmount was liable to be included in the tota
i ncomre of the conpany.
The respondent then filed an application before t he
Tribunal, under s. 66(1) of the Act, requiring certain
guestions to be referred to the -court, and one of them
was as foll ows: -
"Whether in view of the fact that the 4th
proviso to section 10(2)(vii) of the Indian
I ncome-tax Act did not apply to the assessnent
for the Assessment year 1945-46 and under the
law in force as applicable to that assessnent
year the sumof Rs. 9,26,532 which accrued in
the previous year relevant to that Assessnent
year was not- taxable at all, and the fact that
having regard to the Assessee’s nethod of
accounting the said sum shoul d not be assessed
in any other year, the Assessnment in respect
of the' said sumin the subsequent Assessnent
year 1946-47 was valid inlaw."

794
By 'its order dated February 9, 1954, the
Tri bunal referred the foll owi ng question for

the opinion of the court:-

"whet her the sumof Rs. 9,26,532 was  properly

included in the assessee conpany’s tota

i ncomre conmputed for the assessment year. 1946-

47."
The reference canme up for hearing before a Bench of the
Bonbay Hi gh Court consisting of Chagla, C J., and Tendol kar,
J., and then the respondents raised the contention that the
proviso to s. 10(2)(vii) under which the charge ‘was’' nmade
could not be taken into account  in making the present
assessment, as the sane had been introduced by the I ncome-
tax (Amendnent) Act, 1946 (VIII of 1946), which —cane into
force on May 4, 1946, whereas the liability of the conpany
to be taxed fell to be determined as on April 1, 1946, when
the Finance Act, 1946, cane into force. The _appel lant
raised a prelimnary objection to this question being raised
for the first time before the court, on the ground that it
did not arise out of the Order of the Tribunal, having been
neither raised before it nor dealt with by it, and  that
further it had not been referred to the court. Overruling
this objection, the | earned Judges observed that the formin
whi ch the question was framed was sufficiently wide to take
in the new contention, that even if the particular aspect of
the question had not been argued before the Tribunal, it was
implicit in the question as. framed, and that therefore the
assessee could raise it. On the nerits they held that as
the proviso was not retrospective in its operation, the
amount in question was not liable to be included in the
taxabl e incone and answered the question in the negative.
It is against this decision that the present appeal by
special leave is directed.
The main contention urged before us by the appellant is
-that it was not open to the High Court in the present
reference to go into the question as to the applicability of
the proviso to s. 10(2)(vii), as it was neither raised
before the Tribunal nor considered by it, and could not
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therefore be said to be a question arising out of the order
of the Tribunal, which alone could be
795
referred for the decision of the court under s. 66(1). The
court had no jurisdiction, it is argued, to allow a question
to be raised before it, which could not be referred to it
under the section. The contention of the respondents is
that all questions of |aw which arise on the findings given
by the Tribunal in its order can properly be said to arise
out of its order, and that in making a reference under s.
66(1), the Tribunal is not Iimted to those questions only
whi ch were raised before it and dealt with in its order, nor
even to those questions which were raised in the application
for reference under s. 66(1). It is further contended that
in the present case, the question as framed and refer-red
was w de enough to take in the contention as to the
applicability of the proviso and that the Hi gh Court was in
consequence within its power in entertaining it and deciding
the reference on it
W nmay now refer to the provisions of |aw bearing on the
guestion. - Section 66(1) of the Act confers on the assessee
and the Conmi ssioner a right to apply to the Tribunal in the
prescribed formto refer any question of |aw arising out of
its order for the decision of the H gh Court. If the
Tribunal is satisfied that a question of |law arises, then it
has to draw up a statenent of the case, and refer it to the
decision of the High Court. But if it considers that no
guestion of law ‘arises on its order, and 'dism sses the
application wunder 's. 66(l), then the assessee or the
Conmi ssioner, as the case may be, has a right to. nove the
court under s. 66(2), and if the court is not ‘satisfied
about the correctness of the decision of the  Tribunal, it
can require it to state the case and refer it to its
deci si on. Under s. 66(4) the Hgh Court can, for the
purpose of disposing of the reference which cones to it
under s. 66(1) and (2), call for additional statement from
the Tribunal. Under s. 66(5) the H gh Court is to decide
the question of lawraised in the case and send a' copy of
its judgment to the Tribunal and the latter is to pass
appropriate orders for giving effect to.it.
Section 59 of the Act confers on the Central Board of
Revenue power to make rules for carrying out the purpose of
the Act and under sub-section (5), the rules
796
nmade t hereunder shall on publication in the official gazette
have effect as if enacted under the Act. Rule 22A framed
under this section provides that: "An application under sub-
,section (1) of section 66 requiring the Tribunal to refer
to the Hgh Court any question O law shall ~be in the
following form" The formis R(T) of which paragraphs 3 to 5
are relevant for the present discussion, and they are as
foll ows: -
"3. that the facts which are admitted ' and/or
found by the Tribunal and which are necessary
for drawing up a statenment of the case, —are
stated in the enclosure for ready reference.

4. . ... that the following questions of [|aw
arise out of the order of the Tribunal:-

(3)

5..... that the applicant, therefore, requires

under sub-section (1) of section 66 of the
aforesaid Act that a statenment of the case be
drawn up and the questions of |aw nunbered out
of the questions of law referred to in
paragraph 4 above be referred to the High
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Court."
On these provisions, the question that arises for decision
is whether in a reference under s. 66, the Hgh Court can
consider a question which had not been raised before the
Tri bunal and/or dealt with by it in its order even though it
be one of law. On the answer to be given to it there has
been a difference of opinion anong the H gh Courts and that
turns on the neaning to be given to the words, "any question
of law arising out of" the order of the Tribunal. There is
no pronouncenment of this Court which concludes this ques-
tion, though there are decisions which afford guidance in
the determnation thereof. These decisions wll now
be consi der ed.
In Commissioner of |Income-tax, Madras v. Mt.Ar. S Ar.
Arunachal am Chettiar (1), an order of assessnment made by the
i ncome-tax officer was corrected by the Appellate Tribuna
not in an appeal under s. 33(4) but in a mscellaneous
application presented to it under
(1) (1953] S/.C R 463 471.

797
S. 35. The Commi ssi oner being dissatisfied with the order
applied for a reference under s. 66(1). The Tribunal -was

of the opinion that the order in question could be made in
the exercise of its inherent jurisdiction and referred the
question of its legality to the court under s. 66(1). The
Madras High Court declined to answer it on the ground that
as the order was not one passed in an appeal, the reference
under s. 66(1) was inconpetent, as under that provision the
power of the Tribunal to refer was linmted to questions of
| aw arising out of an order passed in an appeal. In affirm
ing this decision, this Court observed:
"The jurisdiction of the Tribunal and of the
H gh Court is conditional on there being an
order by the Appellate Tribunal which may be
said to be one under section 33(4) and a
guestion of |aw arising out of such an order."
This is an authority for the position that the jurisdiction
of the Tribunal to nake, and of the Hi gh Court to  hear, a
reference nust be strictly sought within the four corners of
S. 66.
In The Commi ssioner of Income-tax, Bombay South v. Messrs.
Qgale, dass Wrks Ltd. (1), the question referred by the
Tri bunal under s. 66(1) was whether certain anmpunts received
by the assessee fromthe Governnent by cheques drawn on the
Reserve Batik at Bonbay were inconme received in British
India within s. 4(1)(a) of the Act. The H gh Court had held
that. as the cheques were received in the State of Aundh, in
uncondi tional discharge of the claim the receipt was not in
British India. On appeal to this Court, it was contended
that as the cheques were posted in British India, the incone
must be held to have been received in British India. An
objection was put forward to this contention being raised,
on the ground that it was not argued before the Tribunal or
decided by it and that therefore it did not arise out of its
order as required by s. 66(1). But this Court hold that as
the question as framed and referred was of sufficient
anplitude to cover the new point urged, and as no contention
was raised that the question had not
(1)..[21955] 1 S.C R 185, 197.
798
been properly referred under s. 66(1), it could be decided
under s. 66(5), and that in that view, it was not necessary
"to express any opinion on the larger question as to the
scope, meaning and inport of the words 'any question of |aw
arising. out of’ the Tribunal’s order on the interpretation
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of which there exists a wde divergence of judicia
opi ni on". There was accordingly no decision on the point

now under consi derati on.

In New Jehangir Vakil MIIls Ltd. v. Commi ssioner of Incone-
tax (1) the point under discussion wag whether the High
Court was competent under s. 66(4) to call for additiona
statenment with reference to a question which had not been
referred to it under s. 66(1) or s. 66(2). This Court held
that the scope of a reference under s. 66(2) was coextensive
with that of one under s. 66(1) of the Act, that therefore
the court had no power under s. 66(2) to travel beyond the
ambit of s. 66(1), that under both these provisions it 1is
only a question of |aw arising out of the order that could
be referred, that the object of s. 66(4) was to enable the
court to obtain additional statenents only for the purpose
of deciding questions referred under s. 66(1) and (2) and
that accordingly no investigation could be ordered in
respect of new questi ons which were not and could not be the
subj ect-matter of a reference under s. 66(1) and (2). Her e
again there was no decision on the nmeaning of the words,
"any question of |aw arising out of" the order of the
Tri bunal

I n Kusunmben D. Mahadevi a v. Comm ssi oner of Income-tax (2),
the question actual l'y referred "under s. 66(1) to the court
was whether a sum of Rs. 47,120 received by the assessee had
accrued to her in the former State of Baroda or whether it
had accrued or should be deemed to have accrued to her in
British India. On this reference the H gh Court resettled
the question so as to raise the contention as to whether the
assessee was entitled to any concession under the Merged
States (Taxation Concessions) Oder, 1949, as regards the
i ncome of Rs. 47,120, and hol ding that she was not, answered
the reference agai nst her

(1) [1960] 1 S.C. R 249.

(2) [1960 3 S.C. R 417. 422.

799
without deciding the question (as to where the incone
accrued. Agai nst this Judgnent, the assessee appealed to

this Court and contended that the High Court was-in error in
not deci ding the question which was actually referred. This
Court accepted this contention and remanded the case to the
H gh Court for hearing on that point. So far this decision
does not bear on the present controversy. But a further
poi nt was di scussed and considered by this Court, and that
was that it was not open to the court to raise the question
about the applicability of the Merged States (Taxation
Concessions) Order, 1949, as that was not a question which
was rai sed before or considered by the Tribunal or referred
under s. 66(1). In agreeing with this contention, 'this
Court observed: -
"Section 66 of the Incone-tax Act whi ch
confers jurisdiction upon the Hi gh Court. only
permits a reference of a question of |aw
arising out of the order of the Tribunal. |t
does not confer jurisdiction on the H gh Court
to decide a different question of law not
arising out of such order. It is possible
that the sane question of Ilaw may involve
di fferent approaches for its solution, and the
Hi gh Court may amplify the question to take in
all the approaches. But the question nust
still be one which was before the Tribunal and
was decided by it."
These observati ons bear on the question now under
consi deration but the actual decision was one remanding the
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case with a direction to the High Court to decide the
guestion that was referred to it.

In Zoraster & Co. v. Conmi ssioner of Income-tax (1), the
assessees were manufacturers of certain kinds of goods in
Jai pur. The Government of |ndia purchased these articles
and paid the price by cheques on the Bonbay branch of the
Reserve Bank of India. The Tribunal held that the profits
of these sales had been received in British India, but on
the application of the assessees referred that question to

the court. The High Court renanded the case to the
Tri bunal under

S. 66(4) for a supplenmental statenent observing that

(1) [1961] 1 s.C It. 210.

800

"it would be necessary for the Appellate Tribunal to find,
inter alia, whether the cheques were sent to the assessee
firm by post or by hand and what directions., if any, had
the assessee firmgiven to the Departnment in the mtter."
The correctness of this order was chall enged by the assessee
on the ‘ground that the court had no power to call for a
fresh statement for the investigation of a new point and
reliance was placed on the decision in New Jehangir Vaki
MIlls Ltd. v. Comm ssioner of Income-tax (1). This Court
hel d, follow ng that decision, that the jurisdiction to cal
for supplenmental statement was confined (a) to the facts on
record and/or found by the Tribunal, and (b) to the question
which would arise fromthe Tribunal’'s order; and that
further it could be exercised with  reference to a new
guestion, if it was an integral or even incidental part of
the question which had been referred. This decision also
proceeds on the view that a question which is  unconnected
with the question already referred cannot be agitated for
the first time in the reference
There being thus no direct decision of this Court on the
preci se rmeaning of the words "any question of law  arising
out of" the order of the Tribunal, we nust examne the
deci sion of the Hi gh Courts on the question, and as already
stated they are in a state of conflict.
In A Abboy Chetty and Co. v. Conmissioner of 1ncone-tax,
Madras (2), the application of the assessee under s. 66(!)
required the Tribunal to refer a question of res judicata to
the court. The Tribunal declined to do soon the ground
that question had not been argued before it. The assessee
then noved the court under s. 66(2) for an order _requiring
the Tribunal to refer that question. Di smi'ssi ng that
application, Patanjali Sastri, J., as be then was, observed
as follows: -

" M. Radhakrishnayya for thel petitioner

contends that a question, though not raised

before the Appellate Tribunal, can well be
said to 'arise out of its order’, if, on the
facts of the case appearing from the  order
the question fairly arises. | amunable

(1) [1960] 1 S.C. R 249.
(2) [1947] 15 1. T.R 442, 444.
801
to agree with that view. | am of opinion that
a question of law can be said to arise out of
an order of the Appellate Tribunal only if
such order discloses that the question was
rai sed before the Tribunal."
Adverting to the contention that the Privy Council had in M
E. Moola Sons Limted v. Burjorjee (1) allowed a question of
law arising on the facts found, to be raised for the first
time before it, the learned Judge observed: "The case
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furni shes no useful analogy as the scope of the renedy under
s. 66 of the Indian Inconme-tax Act has to be deternined with
reference to the |anguage of the statute". This deci sion
was followed by the Madras H gh Court in Conm ssioner of
I ncome-tax v. Modern Theatres Ltd., (2) and in The Trustees,
Nagore Durgah v. Comm ssioner of Incometax (3).
In G M Chenna Basappa v. Conmi ssioner of Income-tax (4),
the Andhra High Court followed the decision in A Abboy
Chetty and Co. v. Commi ssioner of Incone-tax, Midras (5) and
observed that a question not raised before the Tribuna
"cannot be said to arise out of its order even if it could
be sustained on the facts in the statenent of the case by
the Tribunal", and that further the order of the Tribuna
shoul d di scl ose that the point of |law was rai sed before it.
The sane vi ew was adopted by the Patna H gh Court in Mharaj
Kumar Kamal Singh v. Conmi ssioner of Incone-(ax (6). There,
di scussing the question with reference to the | anguage of s.
66(1) and (2) and Rul e 22A, the court observed as follows: -
"The provisions of Section 66(1) and Section
66(2) do not confer upon the H gh Court a
general jurisdiction to correct or to decide a
guestion of |awthat may possibly arise out of
the i ncone-tax assessnent. The section, on the
contrary, confers a special and [imted
jurisdiction upon the Hi gh Court to decide any
speci fic question of |aw which
(1) [1932] I.L.R 10 Rang. 242.

(3) [1954] 26 |.T.R 805.

(5) [1947] 15 |.T.R 442, 444.
(2) [1951] 20 I.T.R 588.

(4) [1958] 34 |.T.R 576.

(6) [1954] 26 |.T.R 79, 86.
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has been raised between the assessee and the

Departnment before the | nconme-tax Tribunal and

upon whi ch question the parties are at issue.”
It was accordingly held that only a question of |aw which
had been actually raised before the Tribunal or  actually
dealt with by it could be referred under s. 66(1).
This is also the view consistently held by the Calcutta H gh
Court, Il Comm ssioner of Excess Profits Tax v. -~ Jeewanl al
Ltd. (1), it was held, agreeing with the decision in A
Abboy Chetty and CO. V. Conmi ssioner of |ncone-tax, ~Madras
(2), that a question of |aw not raised before the ~Tribuna
could not be said to arise out of its order even if on the
facts of the case appearing fromthe order the -question
fairly arises. I n Chai nrup Sanpatramv. Conmm ssioner of
I ncome, -tax (3), the assessee had applied under s. 66(1) of
the Act to refer the question whether a sumof Rs. 2,20, 887
was on a true construction of s. 14(2)(c) of the Act
assessable to tax. The Tribunal disnissed the application
on the ground that the question sought to be raised had not
been nentioned at the hearing of the appeal and had not been
dealt wth by the Tribunal and was therefore not one which
arose out of its order. The question having been brought up
before the court under s. 66(2), Chakravartti, J. held that
under s. 66(1) it was only a question that arose out of the
Tribunal’s order that could be referred, and that that nust
be some question which was actually raised before the
Tribunal and dealt with by it; and that under s. 66(2) the
words, "no question of law arises" could only nean that the
guestion of which reference had been asked for by the
applicant did not arise,, and that the H gh Court could not
require the Tribunal to refer sonme question which was not
proposed before it. The | earned Judge then went on to
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observe:
"The Indian Incone-tax Act has not charged the
Hi gh Court with the duty of setting right in
all respects ill assessnments that might cone
to its notice; its jurisdiction is not either
appel | ate or revisional
(1) [21951] 20 I.T R 39.
(2) [1947] 15 I.T.R 443, 444,
(3) [1951] 20 |.T. R 484, 495.
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nor has it a general power of superintendence
under Section 66. |Its sole duty is to serve
as the appointed nmachinery for resolving any
conflict which may arise between an assessee
or the Comm ssioner on the one hand and the
Tri bunal on the other regarding some specific
guestion _or questions of |aw If, on an
application wunder  section 66(2), the High
Court~ finds that the question which the
applicant required the Tribunal to refer was
not a question that arose out of t he
Tribunal’ s~ appellate order, it ought, in ny
view, to refuse to require the Tribunal to
refer ‘any such question.™
The sane view was taken in Allahabad Bank Ltd. V.
Conmi ssioner of Incone-tax (1) and in_ Conm ssioner of
I nconme-tax v. State Bank of India (2)-
In Mash Trading Co. v. Conmi ssioner of |Incone-tax (3), a
Full Bench of the Punjab H gh Court had to consider the true
character of the jurisdiction under s. 66. ~Therein Kapur
J., as he then was, held, on-an exam nation of the section
and on a review of the authorities that under-s. 66(1) it is
only questions which had been raised before and dealt wth
by the Tribunal that could be referred to the High, Court,
that the power of the Hi gh Court-under's. 66(2) to direct a
reference is limted to questions which could be referred
under s. 66(1) and which the applicant required it to refer,
that the Tribunal has no power to raise a question 'suo notu,
and |ikew se the H gh Court cannot raise any question’ which
had not been referred to it either under s. ~66(1)" or s.
66(2), but when once a question is properly raised and
referred to the Hi gh Court, the Hgh Court is bound to
answer that question. In this view, it was held that a
reference to the H gh Court on a question which was not
rai sed before or considered by the Tribunal was not comnpe-
tent. Falshaw, J., while generally agreeing with this view
considered that there mght be cases in. which strict
adherence to this view mght work injustice, as for exanple
when a point raised before the Tribunal had not been  dealt
with by it owing to mistake or
(1) [1952] 21 I.T.R 169. (2) [1957] 31 |.T.R 545.
(3) [1956] 30 I.T.B. 388.
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i nadvertence, or when its jurisdiction itself was ques-
tioned. The |earned Judge added that in the former case the
point mght be deened to have been decided against the
assessee in the order, thereby attracting s. 66. It should
be noted that all the Judges agreed in holding that the
reference in question was inconpetent as the point had not
been rai sed before the Tribunal
W nust now consider the decisions which have taken a
sonewhat different view Vadi | al Lal |l ubhai Mehta v.
Conmi ssi oner of Incone-tax (1) was a case under s. 66 of the
Act, as it stood prior to the amendnent of 1939 and what was
hel d there was that even though the assessee had not stated
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in his application for reference the questions which really
arose out of the order, it was for the Conmissioner to
fornmul ate the correct questions and refer themto the court,
and where he had failed to do so, the court could direct him
to do so. This is not a decision on the question as to
whet her questions not raised before or decided by the
Conmi ssioner could be held to be questions arising out of
hi s order.
In New Piece goods Bazar Co. Ltd. V. Comm ssi oner  of
I ncome-tax (2), the question that was referred under s.
66(1) was whether taxes paid on urban i movable property by
the assessee were an allowabl e deduction under s. 9(1)(iv)
and s. 9(1)(v) of the Indian Incone-tax Act. An objection
was raised before the court that the question as to the
application of s. 9(1)(iv) had not been argued before the
Tri bunal and therefore it could not be referred. Repel | i ng
this contention, Kania, J., as he then was, observed that
the specific question had been put forward as a ground of
appeal, and that “was "quoted by the Tribunal in its
judgrment™ but not dealt with by it, and that in the
ci rcunst ances the proper order to pass was to refer the case
back to the Tribunal and "invite it to express’ its opinion
on this aspect of the contention and rai se a proper question
of law on that point also.” This judgment. again proceeds on
the viewthat it is only a question raised before and dealt
with by the Tribuna
(1) [1935] 3 I.T.R 152.
(2) [1947] 15 1.T.R '319.
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that-could be referred under s. 66(1), andthat is clear
from the observations of the |earned Judge that the
deci sions of the Privy Council in Comm ssioner of lncone-tax
v. Kameshwar Singh(1) and National Mitual Life Association
V. Conmi ssioner of |Incone-tax (2), deprecating the practice
of raising new questions in the, stage of argunment on the
reference in the High Court did not stand in the way of the
case being referred back to the Tribunal
I n Madanl al Dharni dharka V. Commi ssioner of Inconme-tax (3),
the Tribunal referred under s. 66(1) the follow ng question
for the decision of the court:
"Whet her the remittance of Rs. 2,01,000 out of
profits, nade by the assessee in the years
pr ecedi ng the Maru year 1999-2000 as a
nonresi dent, could be included tinder  section
4(1)(b)(iii) of the Indian Income-tax Act in

his total income of the year of account in
whi ch he was a resident in British I'ndia?"
This question had not been argued before the Tribunal, but

the Tribunal itself referred it because it considered /that
it arose out of its order. The reference was heard by
Chagla, C. J. and Tendol kar, J. Before them an objection was
rai sed that the Tribunal could not refer this question under
S. 66(1) as the sane had not been raised before it. Chagla,
C. J., observed
“In ny opinion it is necessary clearly to re-
state the jurisdiction of this court. This is
not a Court of appeal. This court nerely
exerci ses an advisory jurisdiction. Its
judgrments are in the nature of advice given on
the questions submitted to it by the Tribunal
Its advice nust be confined to questions
referred by the Tribunal to this court and
those questions nust be questions of |aw which
must arise out of the order nmade by the
Tribunal. Now, |ooking at the plain [|anguage
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of the section apart fromany authority, |
should have stated that a question of [|aw
arose out of the order of the Tribunal if such
a question was apparent on the order itself or
it could be raised on the facts found by the

(1) [29383] 11.T. R 94. (2) [1936] 4 |.T.R 44-

(3) [1948] 16 I.T.R 227, 233, 234.
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Tribunal and which were stated in the order
| see no reason to confine the jurisdiction of
this court to such questions of law as have
been argued before the Tribunal or are dealt
with by the Tribunal. The section does not
say so and there is no reason why we should
construe ~the expression 'arising out of such
order’ -in a manner unwarranted by the ordinary
granmatical construction of that expression.
Thi's court has no jurisdiction to decide ques-
tions~ which have not been referred by the
Tribunal . If the Tribunal does not refer a
question of  law-under section 66(1) which
ari ses out of the order then the only
jurisdiction ~of the court is to require the
Tribunal to refer the same Under section
66(2). It is true that the court has
jurisdiction to resettle questions of law so
as to bring out the real issue between the
parties but it is not open to the court to
rai se . new questions which have not been
referred to it by the Tribunal ™

Expressing next his disagreenment with the decision of the

Madras Hi gh Court in A Abboy Chetty and Co. v. Conmi ssioner

of I ncone-tax, Madras (1), the | earned Judge observed:
"The decision of the Madras Hi gh Court ' woul d
also result inthis extraordinary situation.
An assessee may raise-a question and argue it
before the Tribunal, but iif the /Tribuna
thought fit to ignore that argunent and not to
refer to that point of lawin its order, then
the court would have nojurisdiction to cal
upon the Tribunal to refer that question of

law to the High Court. It is true that the
Inconme-tax Act is a very technical statute,
but | see no reason why when the plain

grammatical construction of the section does
not make it necessary to conme to t hat
conclusion it is necessary to do so and arrive
at such an anomal ous result."
In Mhanlal Hiralal v. Conm ssioner of Income-tax (2) a
Bench of the Nagpur Hi gh Court, hearing a reference under s.
66(1), held that on the statenent of the case by the
Tribunal, the question of law as franed was not correct.
Then observing that in view
(1) [1947] 15 1.T.R 442.
(2) [1952] 22 |I.T.R 448, 452-453.
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of the decision of the Privy Council in Conmi ssioner of
I ncome-tax v. Kameshwar Singh (1), it could not itself
resettle it, called for a fresh statement fromthe Tribuna
under s. 66(4). Thus far the judgnent is on the same |ines
as New Pi ecegoods Bazar Co. Ltd. v. Conmi ssioner of |ncone-
tax (2) and an earlier decision of the Nagpur H gh Court in
Beohar Singh v. Comm ssioner of Income-tax (3). When the
case came back on the further statement under s. 66(4),
criticising certain remarks therein, that the court had no
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power to direct the Tribunal to refer a question not argued
before it, the Court observed that they were made under a
m sconception, and quoted the observations of Chagla C. J.,
in Mdanl al Dharni dharka v. Comm ssioner of Income-tax (4)

extracted above, with approval. This can hardly be said to
be a decision on the present point.
It wll be seen fromthe foregoing review of the decisions

that all the High Courts are agreed that s. 66 creates a
special jurisdiction, that the power of the Tribunal to nake
a reference and the right of the litigant to require it,
must be sought within the four corners of s. 66(1), that the
jurisdiction of the High Court to hear references is limted
to questions which are properly referred to it under s.
66(1), and that such jurisdiction is purely advisory and
extends only to deciding questions referred to it. The
narrow ground over ~which the Hgh Courts differ is as
regards the question whether it-is conmpetent to the Tribuna

to refer, or the H gh Court to decide, a question of |aw
whi ch ‘was not either raised before the Tribunal or decided
by it, where it arises 'on the facts found by it. On this
guestion, - two divergent views have been expressed. One is
that the words, "any question of law arising out of" the
order of the Tribunal signify that the question must have
been raised before the Tribunal and considered by it, and
the other is that all ‘questions of law arising out of the
facts found would be questions of law-arising out of the
order of the Tribupal. The 1llatter is the view

(1) [1933] 1 1.T.R 94

(3) [21948] 16 I.T.R 433.

(2) [21947] 15 1.T. R 319.

(4) [1948] 16 |I.T.R 227, 233. 234.

808

taken by the Bonbay H gh Court in Madanl al- Dharni dharka v.
Conmi ssi oner of Income-tax(1l), and approved by the Nagpur
Hi gh Court in Mhanlal Hiralal v: Conmm ssioner of |ncone-tax
(2). The former is the view held by all the other | High
Courts. Now t he argunent in support of the latter view is
that on the plain grammatical construction of s. 66(1), any
guestion of law that could be raised on the findings of fact
given by the Tribunal, would be questions that arise out of
the order, and that, to hold that they nmeant that the
guestion must have been raised before the Tribunal  and
decided by it, would be to read into the section words which
are not there.

In support of this contention Shri Viswanatha Sastri,
| earned Counsel for the respondents, argued that it~ was a
fundanental principle of jurisprudence that the duty of the
litigants was only to state the facts and that it was. for
the court to apply the appropriate lawto the facts found,

arid he relied on the observations of Atkin, L. ~J/, in
Attorney-General v. Avelino Aramavo & Co. (1), that ‘the court
was not limted to particular questions raised by the

Conmi ssioners in the formof questions on the case, and that
if the point of law or the erroneous nature of the
determ nation of the point of |aw was apparent on the case
as stated and there were no further facts to be found, the
court could give effect to it. , He also naintained that the
position wunder the Indian |aw was the same as wunder the
British statute, because under s. 66(1) of the Act, the
Tri bunal has to refer not only questions of |aw arising out
of its order, but also a statenent of the case, that wunder
s. 66(2) the court can likewise require the Tribunal to
state the case and refer it and that under s. 66(5) the
court has to decide the question of |aw raised by the case.
W are wunable to agree with this contention. Under the
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British statute when once a decision is given by the
Commi ssioners, it is sufficient that the assessee should
express his dissatisfaction with it and ask that the matter
be referred to the decision of the H gh Court.

(1) [1948]16 |I.T.R 227. (2) [1952] 22 I.T.R 448.

(3) [1925] 1 K. B. 86.
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It is then for the Comm ssioners to draw up a statenent of
the case and refer it for the decision of the court. The

British statute does not cast, as does s. 66(1) of the Act,
a duty on the assessee to put in an application stating the
guestions of |aw which he desires the Conmm ssioners to refer
to the court and requiring themto refer the questions which
arise out of that order. In Commissioner of |ncone-tax,
Madras v. Mt. Ar. S ~Ar. ‘Arunachal am Chettiar (1), this
Court has decided that the requirenents of s. 66(1) are
matters affecting the jurisdiction to nmake a reference under
that section. The attenpt of the respondents to equate the
position ‘under s. 66(1) of the Act with that wunder the
British statute on the ground that the Tribunal has to draw
up a statenent of the caseand refer-it, and that the court
is to decide questions of lawraised by it, nust break down
when the real purpose of a statenent in a reference is kept
in view A statenent ~ of case is in the nature of a
pl eading, where in all the facts found are set out. There
is nothing init which calls for a decision by the court.
It is the question of |law referred under s. 66(1) that calls
for decision under 's. 66(5) and it isthat that constitutes
the pivotal point on which thejurisdiction ofi the court
hi nges. The statement of the case is material only as
furnishing the facts for the purpose of enabling the court
to decide the question referred. It has been repeatedly
| aid down by the Privy Council that the Indian Act is not in
pari materia with the British statute and that it will not
be safe to construe it in the light of English decisions,
vi de Conmi ssi oner of I|ncone-tax v. Shaw Wallace & Co.  (2).
In view of the difference between s. 66(1) and the
correspondi ng provision in the British statute, we  consider

that no useful purpose will be served by referring to the
English decisions for interpreting s. 66.
But the main contention still remains that the |anguage of

S. 66(1) is wide enough to admt of questions of |law which
arise on the facts found by the Tribunal and that there is
no justification for cutting

(1) [1953] S.C.R 463, 471

(2) (1932) L.R 59 1. A 206.102

810

down its anplitude by inporting in effect words into it
which are not there. There is considerable force in /'this
ar gunent . But then there are certain features, /which
di stinguish the jurisdiction under s. 66, and they have to
be taken into consideration in ascertaining the true  inport

of the words, "any question of law arising out of  such
order." The jurisdiction of a court in a reference under s.
66 is a special one, different from its ordi nary

jurisdiction as a civil court. The H gh Court, hearing a
reference under that section, does not exercise any
appel | ate or revisional or supervisory jurisdiction over the
Tri bunal . It acts purely in an advisory capacity, on a
ref erence which properly comes before it under s. 66(1) and
(2). It gives the Tribunals advice, but ultimately it is
for them to give effect to that advice. It is of the
essence of such a jurisdiction that the court can decide
only questions which are referred to it and not any other
qguesti on. That has been decided by this Court in New
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Jehangir Vakil MIls Ltd. v. Conm ssioner of Income-tax(2);
Kusurmben D. Mahadevia v. Conm ssioner of I|ncone-tax(2) and

Zoraster & Co. v. Conmm ssioner of Income-tax (3). If the
true scope of the jurisdiction of the High Court is to give
advice when it is sought by the Tribunal, it stands to

reason that the Tribunal should have had an occasion to
consider the question so that it may decide whether it
should refer it for the decision of the court. How can it
be said that the Tribunal should seek for advice on a
guestion which it was not called upon to consider and in
respect of which it had no opportunity of deciding whether
the decision of the court should be sought?

It was argued for the respondents, that, in view of the fact
that the court could conmpel the Tribunal to refer a question

of law wunder s. 66(2) for its decision, not much
significance could be attached to the advisory character of
its jurisdiction. It is not conceivable, it was said, that
any authority should have a right to conpel anot her

authority to take its advice. W see no force in this
contention. Section 66(2)

(1) [1960] 1 S.C.R 249. (2) [1960] 3 S.C.R 417.
(3) [1961] 1 S.C.R 210.
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confers on the court a power to direct. . a reference only
where the Tribunal 'wasunder a duty to refer under s. 66(1),
and it is, therefore, subject to the sane limtations as s.
66(1). That has been held by this court in New Jehangir
Vakil MIls Ltd. v. Conmi ssioner of Incone-tax (1) and in
Zoraster & Co. v. Comm ssioner of lIncone-tax (2). Moreover,
the power of the court to issue-direction to the Tribuna

under s. 66(2) is, as has often been pointed out, in the
nature of a mandamus and it is well settled that no nandanus
will be issued unless the applicant -had mnade a distinct

demand on the appropriate authorities for the very reliefs
which he seeks to enforce by mandamus and that had been
refused. Thus, the power of the court to direct a reference
under s. 66(2) is subject to twolimtations the /question
must be one which the Tribunal was bound to refer under s.
66(1) and the applicant nust have required the Tribunal to
refer it. R(T) is the formprescribed under Rule 22A for an
application wunder s. 66(1), and that shows that the
applicant nust set out the questions which he desires the
Tribunal to refer and that further, those questions nust
arise out of the order of the Tribunal. It is, therefore,
clear that wunder s. 66(2), the court cannot -direct the
Tribunal to refer a question unless it is one which arises
out of the order of the Tribunal and was specified by the
applicant in his application under s. 66(1). Now,, if we
are to hold that the court can allow a new question to be
raised on the reference, that would in effect give the
applicant a right which is denied to himunder s. 66(1) and
(2), and enlarge the jurisdiction of the court so as to
assimlate it to that of an ordinary civil court of appeal

It is again to be noted that, whereas s. 6P(1), as it stood
prior to the amendnent of 1939, conferred on t he
Conmi ssioner a power to refer a question of law to the court
suo notu, that power has been taken away under the present
section and it has accordingly been held that wunder s.
66(1), as it now stands, there is no power in the Tribuna
to refer a question of |law suo nmotu for the decision of the
court. If, as contended

(1) [1960] 1 S.C R 249.

(2) [1961] 1 S.C R 210.
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for by the respondents, the court is to be held to have
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power to entertain in a reference, any question of |aw,

which arises on the facts found by the Tribunal, its
jurisdiction wunder s. 66(5) must be held to be w der than
under s. 66(1) and (2). The correct viewto take, in our

opinion, is that the right of the litigant to ask for a
reference, the power of the Tribunal to nake one, and the

jurisdiction of the court to decide it are all co-extensive
and, therefore, a question of |aw which the applicant cannot
require the Tribunal to refer and one which the Tribunal is
not conpetent to refer to the court, cannot be entertained
by the court wunder s. 66(5). In view of the above
consi derations, we are unable to construe the words, "any

guestion of |law arising out of such order," as neaning any
guestion of law arising out of the findings in the order of
the Tri bunal

One of the reasons given by Chagla, C. J., in Madanla
Dhar ni dharka v. Conmi ssioner of-lncone-tax(1) for differing
fromthe decision in A Abboy Chetty and Go. v. Comm ssioner
of Incone-tax, Madras (2) that it is only a question which
was raised before the Tribunal that could be said to arise
out of its order was that that view nust result in great
injustice in a case in which the applicant had raised a
qguestion before the Tribunal but it had failed to deal wth
it owing to mistake or inadvertence. In such a, case, it
was said, the applicant would be deprived, for no fault of
his, of a valuable right which the legislature had intended
to give him But we see no difficulty-in holding that in
those cases the Tribunal nust be deenmed to have decided the
guestion agai nst the appellant, as Falshaw, J. was disposed
to do in Mash Trading Co. v. Conm ssioner of 1ncone-tax (3).
This is only an application of the principle well-known to
law that a relief asked for and not granted shoul d be deened
to have been refused. It is on this footing that Kania, J.
held in New Piecegoods Bazar Co. Ltd. v. Conmi ssioner of
I ncome-tax (4) that, in the circunstances stated above, the
court could call upon

(1) [1948] 16 |.T.R 227, 233, 234.

(3) [1956] 30 I.T.R 388.

(2) [1947] 15 |.T.R 442.

(4) [1947] 15 1.T.R 319.

813

the Tribunal to state a supplenmental case after giving its
own deci sion on the contention. That was al so the procedure
adopted in Mohanlal Hralal v. Commissioner of |ncone-
tax(1). Such cases nust be exceptional- and cannot be
founded on for putting a construction different from what
the | anguage of s. 66(1) would ot herw se warrant.

There was also some argunent as to the position under s.
66(1) when the Tribunal deci des an appeal on a question of
law not raised before it. That would undoubtedly 'be a
guestion arising out of the order, and not the  less so
because it Was not argued before it, and this conclusion
does not mlitate against the constructi on which we have put
on the | anguage of s. 66(1).

The result of the above discussion nay thus be summed up:

(1) Wien a question is raised before the Tribunal and is
dealt with by it, it is clearly one arising out of its
or der.

(2) When a question of lawis raised before the Tribunal but
the Tribunal fails to deal withit, it nmust be deened to
have been dealt with by it, and is therefore one arising out
of its order.

(3) Wen a question is not raised before the Tribunal but
the Tribunal deals with it, that will also be a question
arising out of its order.
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(4) Wien a question of lawis neither raised before the
Tri bunal nor considered by it., it will not be, a question
arising out of its order notwithstanding that it nmay arise
on the findings given by it.

Stating the position conmpendiously, it is only a question
that has been raised before or decided by the Tribunal that
could be held to arise out of its order

In this view, we have next to consider whether the question
which was raised before the H gh Court was one which arose
out of the order of the Tribunal, as interpreted above. Now
the only question on which the parties were at issue before
the income-tax authorities was whether the sum of Rs.
9, 26,532 was assessable to tax as incone received during the

year of

(1) [21952] 22 I.T.R 448.
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account 1945-46. That havi ng  been deci ded agai nst t he

respondents, the Tribunal referred on their application
under 's. 66(1), the question, whether the sum of Rs.
9,26,532 was properly included in the assessee conmpany’'s

total incone for the assessnment year 194647, and that was
the very question whi ch was argued and deci ded by the High
Court. Thus it cannot be said that the respondents had

rai sed any new question before the court. But the appell ant
contends that while before the income-tax  authorities the
respondents disputed their liability onthe ground that the
amount in question had been received in the year previous to
the year of account, 'the contention urged by them before the
court was that even on the footing that the incone had been
received in the year of account, the proviso to S.
10(2)(vii) had no application, and that it was a new
guestion which they were not entitled to raise. W do not
agree with this contention. Section 66(1) speaks. of a
guestion of Jlaw that arises out” of “the order 'of the
Tri bunal . Now a question of law m ght be a sinmple one,
having its inpact at one point, or it may be a conplex one,
trenching over an area with approaches leading to different
points therein. Such a question mght involve nore than one
aspect, requiring to be tackled fromdifferent standpoints.
Al that s. 66(1) requires is that the question of law which
is referred to the court for decision and which the court is
to decide nmust be the question which was in issue before the
Tribunal. Where the question itself was under issue, there
is no further limtation inposed by the section that the
reference should be linmted to those aspects of the question
whi ch had been argued before the Tribunal. It will~ be an
over-refinement of the position to hold that each aspect of
a question is itself a distinct question for the purpose of
s. 66(1) of the Act. That was the view taken by this ~ Court
in The Comm ssioner of Incone-tax, Bonbay v. Messrs. gal e
G ass Wrks Ltd. (1) and in Zoraster & Co. v. Conm ssioner
of Incone-tax (2), and we agree with it. As the question on
which the parties were at issue, which was referred

(1) [1955] 1 S.C R 185.

(2) [1961] 1 S.C R 210.
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to the court under s. 66(1), and decided by it under s.66(5)
is whether the sumof Rs. 9,26,532 is liable to be included
in the taxable incone of the respondents, the ground on
which the respondents contested their liability before the
H gh Court was one which was within the scope of the
guestion, and the High Court rightly entertained it.

It is argued for the appellant that this view would have the
effect of doing away with limtations which the |legislature
has advi sedly inposed on the right of a litigant to require
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references under s. 66(1), as the question mght be franed
in such general nmanner as to admit of new questions not
argued being raised. It is no doubt true that sonetines the
guestions are framed in such general terns that, construed
literally, they mght take in questions which were never in

issue. In such cases, the true scope of the reference wll
have to be ascertained and |limted by what appears on the
statenment of the case. |In this connection, it is necessary

to enphasi ze that, in fram ng questions, the Tribunal should
be precise and indicate the grounds on which the questions
of law are raised. VWere, however, the question is
sufficiently specific, we are unable to see any ground for
hol ding that only those contentions can be argued in support
of it which had been raised before the Tribunal. In our
opinion, it is conpetent to the court in such a case to
all ow a new contention to be advanced, provided it is within
the framework of the question as referred.

In the present case, the question actually referred was
whet her the -assessnment in respect of Rs. 9,6 26,532 was
pr oper. Though ~the point argued before the Incone-tax
authorities was that the inconme was received not in the year
of account but in the previous year, the question as framed
is sufficient to cover the question which was actually
argued before the court nanely that in fact the assessnent
is not proper by reason of the proviso being inapplicable.
The new contention does not involve re-framng of the
issues. On the very terns of the question as referred which
are specific, the question is perm ssible and was open to
the respondents. |Indeed the very order of reference
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shows that the Tribunal was conscious that this point also
m ght bear on the controversy so that it cannot be said to
be foreign to the scope of the question as franmed.  In the
result, we are of opinion that" the  question of t he
applicability of the provisois really inmplicit, as was held
by Chagla, CJ., in the question which was referred, and,
therefore, it was one which the court had to answer,

On the nerits, the appellant had very little to ‘say:. He
sought to contend that the proviso though it came into force
on May 5, 1946, was really intended to operate fromApril 1,
1946, and he referred us to certain —other enactnments _as
supporting that inference. But we are construing the

provi so. In terns, it is not retrospective, and we cannot
import into its construction matters which are ad extra
legis, and thereby alter its true effect. Then it was

argued that the amount of Rs. 9, 26,532 having been  all owed
as deduction in the previous years, may now be treated as
profits received during the year of assessnent, and thereby
subjected to tax. But this is a point entirely new and not
covered by the question, and on the view taken by us as to

the scope of a reference under s. 66(1), it nust be
di sal | owed. In the result, this appeal is dismssed wth
costs.

SHAH, J.-The Incone-tax Appellate Tribunal, Bonbay Bench "A"
referred the following question to the H gh Court  of
Judi cature at Bonbay under s. 66(1) of the Indian |ncone-tax
Act :
"Whet her the sum of Rs. 9,26,532 was properly
included in the assessee conpany’s tota
i ncome conmputed for the assessment year 1946-
47."
The question conprehends two conponent parts, (1) whether
the ampunt of Rs. 9,26,532 was properly included in the
assessee’s income, and (2) whether the anmount was properly
included in the taxable income of the assessees for the
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assessment year 1946-47. The anmpunt sought to be taxed was-
part of conpensation received by the assessees from the
Government of India for loss in 1944 by eneny action of
their ship "El Madina." The assessees mai ntai ned before the
817

taxing authorities and the Tribunal that the conpensation
accrued to themon April 16, 1944. This plea was rejected,
but rejection of that plea was not sufficient to nmake the

amount taxable. it bhad still to be decided whether the
anmount which was received in the nonths of July and
Decenmber, 1944, war, taxable as incone. It is conmon ground

that before the amendnent by Act 8 of 1946 of s. 10, sub-s.
(2), «cl. (7), by the inclusion of the fourth proviso,

conpensation received for loss of a capital asset like a
ship was not taxable as inconme under the Indian |ncone-tax
Act . The tribunal observed that the conpensation accrued

when it was ascertained and was received by the assessees in
the vyear of account and the ampunt, was therefore rightly
br ought to tax in the vyear of assessment 1946-47.
Mani festly, the tribunal its attention to the statutory
provi si on-on the application of which the exigibility of the
tax depended. But proviso IV-to s. 10, sub-s. (2), cl. (7)
cane into force on May 4,1946. It was not in force on
April 1, 1946, the day on which the liability to pay tax for
the vyear of assessnent 1946-47 crystallized. The tribuna
erroneously assuned that the amending Act was in force at
the date of commencenent of the year of assessnent and the
assessees did not attenpt to renmove that misapprehension
But the question whether the ampunt sought to be taxed was
properly included did arise out of the order of the
tribunal, the tribunal having held that the amount of
conpensati on was taxable by virtue of s. 10, sub-s. (2), cl
(7), proviso IV. The question whether the statutory pro-
vision relied upon to tax the assessees was applicable to
the amount sought to be assessed as income was as nuch a
guestion arising out of the order of the tribunal 'as the
guestion whether the interpretation placed by the /tribuna
upon that proviso was correct, nay be.
The assessees had nmintained that they were not |iable to be
taxed wunder s. 10, sub-s. (2), el. (7), proviso |V because
the amount sought to be taxed was received before the vyear
of account relevant for the

103
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assessnent year 1946-47. The tribunal held; negativing the
contention, that it was taxable under s. 10, sub-s. (2), el
(7), proviso IV. A question of |aw whether the amount was
properly included in the taxable income for ‘the year of
assessment clearly arose and that question was referred by
the tribunal to the High Court. The Hi gh Court under s. 66,
cl. (5) of the Incone-tax Act has to record its opinion on
the questions arising out of the order of the tribunal and
not on the argunents pro and con advanced before the

tribunal . In ny view, the H gh Court had jurisdiction on
the question arising out of the order of the tribunal —and
referred, in deciding that the Act which made the anount

taxabl e was not in operation at the material date.

This would be sufficient to dispose of the appeal but
counsel for the revenue subnits that as it was never urged
before the tribunal by the assessees that the anmending Act 8
of 1946 which nade the conpensation received by t he
assessees, taxable as incone, was brought into operation
after the commencenent of the year of assessnent 1946-47,
and the tribunal never directed its attention to that plea,
it had no jurisdiction to refer that question to the High
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Court arid the Hi gh Court was not conpetent to answer that
guestion even if on the facts found the question clearly
arose out of the order of the tribunal. Counsel urges that
the question arising out of the order of the tribunal is
only that specific question which has been raise(] and
argued before the tribunal and on which the tribunal has
given its decision.

We have heard el aborate argunments on the true neaning of the
expression "any question of |law arising out of such order"
and the nature of the jurisdiction exercised by the High
Court under s. 66 of the Income-tax Act. There is wde
di vergence of opinion oil the true inmport of this clause.
Before | refer to the authorities, it would be useful to set
out the schenme of the Income-tax Act relating to reference
of questions to the Hi.gh Court under s. 66, and the nature
of the jurisdiction which the Hi gh Court exercises.

819

"(1) Wthin sixty days of the date upon which he is served
with notice of an order under sub-s. (4) of s. 33 the
assessee - or the Conm ssioner may, by application in the
prescribed form require the Appellate Tribunal to refer to
the Hi gh Court any question of |aw arising out of such order

and the Appellate Tribunal shall draw up a statenent of the
case and refer it to the H gh Court:
Provided.........

(2) If on any application being made under sub-s. (1)the
Appel late Tribunal refuses to statea case-on the ground
that no question of law arises, ~the assessee or the
Conmm ssioner as the case may be, may apply to the High
Court, and the Hi gh Court may, if it is not satisfied of the
correctness of the decision of the Appellate Tribunal

require the Appellate Tribunal to statea case and to refer

it,, and on receipt of any such requisition the Appellate
Tri bunal shall state the ease and refer it accordingly.
(3). i

(4) If the High Court is not satisfied that the statenents
in a case referred under this section are sufficient to
enable it to determine the question raised thereby, the
court nmay refer the case back to the Appellate Tribunal to
make such additions thereto or alterations therein as the
court may direct in that behalf.

(5) The Hi gh Court upon the hearing of any such case shal
deci de the questions of |aw raised thereby and shall deliver
its judgnment thereon containing the ground, on which such
deci si on is founded and shall send a copy of such
judgrment...to the Appellate Tribunal which shall pass such
orders as are necessary to dispose of the case conformably
to such Judgnent.

(6)

Under the scheme of the Indian Income-tax Act, the appellate
tribunal is the sole judge of facts. The High Court
i ndi sputably exercises a special advisory
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jurisdiction to record its opinion on questions subnitted,
by the tribunal; it does not act as a court of appeal or

revi sion on questions of law or fact. After the disposal of
the appeal by the tribunal under s. 33(4) of the Income-tax
Act, the revenue or the tax-payer may call upon the tribuna
to state a case on the questions of law arising out of the
order. If the tribunal refuses to state a case, the party
aggrieved may nmove the High Court to call upon the tribuna
to state a case and the Hi gh Court may so direct if it is
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not satisfied as to the correctness of the decision of the
tribunal refusing to state a case. The question nmust be one
of law and not, of fact and not nerely acadenic; it nust be
a concrete problem bearing directly on the rights and
obligations of the revenue or of the assessees. The power
of the Hgh Court is to require the tribunal to state a case
only if it is satisfied that the view of the tribunal (not
on the nerits of the order under s. 33, el. (4)) but on the
application under s. 66(1) is erroneous. |If the tribunal is
not called upon to refer a question, the Hi gh Court cannot
arrogate to itself the power to call upon the tribunal to
refer questions which arise out of the findings recorded by
the tribunal but which the tribunal was not called upon to
refer. But there is in nmy judgnent no warrant for the view
that the question whichthe tribunal may refer or which the
Hi gh Court on the refusal of the tribunal may call upon the
tribunal to refer, nmust be a question which was raised and
argued ~before the tribunal at the hearing under s. 33(4).
The statute does not specifically inpose such a restriction
nor is it inplied. To inport in the neaning of the
expression_ "any question of |law arising out of such order"
the concept that the question nust have been argued before
and dealt with by the tribunal in its judgnent deciding the

appeal, 1is to inpose a fetter upon the jurisdiction of the
Hi gh Court not warranted by the plain /intendnment of the
statute. The source of the question nust be the order of

the tribunal; but of the question it is not predicated that
the tribunal rmust 'have been asked to decide it at the

hearing of the appeal. It my very well  happen and
frequently
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cases arise in which the question of law arises for the
first tinme out of the order of the tribunal. The ‘tribuna
may wongly apply the law, may call in aid a statutory

provi si on whi ch has no application, nay even m sconceive the
guestion to be decided, or ignore a statutory provision
whi ch expressly applies to the facts found. These are only
illustrative cases: anal ogous. cases nay easily be
multiplied. 1t would indeed be perpetrating gross injustice
in such cases to restrict the assessee or the Conmi ssioner
to the questions which have been raised and argued before
the tribunal and to refuse to take cogni sance of questions
whi ch arise out of the order of the tribunal, but which were
not argued, because they could not (in the absence of —any
indication as to what the tribunal was going to-decide) be
ar gued.

A concrete question of law having a direct bearing on the
rights and obligations of the parties which may be founded
on the decision of the tribunal is one which in ny judgnent
arises out of the order of the tribunal even if it ~is not
raised or argued before the tribunal at the hearing of the
appeal . It is the duty of the tribunal to draw up a
statenment of the case and to franme questions; that duty can
only be perfornmed adequately if specific questions relating
directly to the dispute between the parties are raised. | f
the inport of the question is unduly |large, the High Court
has, and is indeed bound in dealing with it to restrict it
toits true content in the Iight of the findings recorded by
the tribunal. But in dealing with the question, the High
Court may not only entertain those aspects of the case which
were argued before the tribunal, but all such aspects as
have fairly a direct bearing on the di spute. The
jurisdiction of the High Court is by statute not expressly
circunscribed to recording its opinion on argunents advanced
before the tribunal, and the nature of the jurisdiction
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exercised by the Hi gh Court does not denand that such a
[imtation should be inplied. The court has jurisdiction to
decide questions which arise out of the order of the

tribunal, not nerely those which were raised and argued
before the tribunal
822

On the neaning of the expression "question of law arising
out of such order," judicial opinion in the High Courts is
di vided, and this court has not expressed any authoritative
opi nion thereon. No useful purpose wll be served by
entering wupon an analysis of the decisions of’ the Hi gh
Courts-and there are many-on this question. The decisions
fall into two broad divisions. On the one hand it is ruled
that "a question of law can be said to arise out of an order
of the Appellate Tribunal wi thin the nmeaning of s. 66(1) of
the Indian Income-tax Act, only if such order discloses that
the question was raised before the tribunal. A question not
rai sed ~before the tribunal cannot be said to arise out of
its order even if on the facts of the case appearing from
the; order the question fairly arises." The |eading cases in
support of this view are A~ Abboy Chetty & Co. V.
Conmi ssi oner of |ncone-tax, Madras (1) and The Conmi ssi oner
of Excess Profits Tax, Wst Bengal v. Jeewanlal Ltd.,
Calcutta (2). Thi's view has been adopted wth some
variations in the norns of expression in the follow ng
cases: Mharaj Kumar Kamal Singh v. Conmi ssioner of |ncone-
tax (3), G M Chenna Basappa v. Commissioner of |ncone-tax,
Hyder abad (4) and Punjab Distilling I ndustries Ltd.
Conmi ssi oner of |ncone-tax, Punjab (5).

On the other hand is the viewexpressed by Chagla, C J. in
Madanl al  Dhar ni dharka v. Comm ssioner of Incone-tax (6)
where the |earned Chief Justice recorded hi s conclusion as
fol | ows:

"I  should have stated that a question of |aw arose ' out of
the order of the Tribunal if such a question was apparent on
the order itself or it could be raised on the facts found by
the Tribunal and which were stated in the order. | see no
reason to confine the jurisdiction of this Court  to such
guestions of |aw as have been argued before the Tribunal or
are dealt with by the Tribunal. he section does not say so
and there is no reason why we shoul d construe the expression
arising out of such order’ in a manner unwarranted by the

(1) [1947] 15 1.T.R 442,

(3) [1954] 26 I.T.R 79.

(5) [1952] 22 1.T.R 232.

(2) [1951] 20 I.T.R 39.

(4) [1958] 34 1.T.R 576.

(6) [1948] 16 |I.T.R 227.
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ordinary grammati cal construction of that expression."

For the reasons already set out, in ny view, t he

interpretation placed by Chagla, C. J. on the expression
"arising out of such order"” is the correct one.
Appeal dism ssed.




