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REPORTABLE
I N THE SUPREVME COURT OF | NDI A
Cl VI L APPELLATE JURI SDI CTI ON
ClVIL APPEAL NO. 3572 OF 2008
[Arising out of SLP (Civil) No. 6504 of 2006]
K. Raghunandan & Ors. ... Appell ants
Ver sus
Al'i Hussain Sabir & Os.
Respondent s
JUDGVENT
S.B. SINHA, J :
1. Leave granted.
2. Application of Section 17(2)(vi) of the Registration Act, 1908 (for

short "the Act") in the facts and circunmstances of this case is in question in
this appeal which arises out of a judgment and order dated 31.03.2001
passed by the Hi gh Court of Andhra Pradesh at Hyderabad in L.P.A Nos.

163 and 229 of 2000.
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3. Appel | ants are nei ghbours. The dispute between the parties relate to

a passage. Plaintiffs - Appellants claimed to have purchased 590 sq. yards
of premises No. 5-4-413 to 415 at Nanpal |y, Hyderabad from one P.N.

Vi jaya Lakshm . Al 'l egedly, another 259 sq. yards of |and was al so
purchased by them fromthe said vendor. Wen they had been proceedi ng

with the construction of the building, allegedly, respondents interfered.

A suit bearing No. OS No.~76 of 1975 was filed claimng for a decree
for perpetual injunction. The said suit ended in a conprom se, the terms

wher eof are as under

"1. That the portion marked Geen in the plan
shal | 'be excl usively enjoyed by the Defendant

wi t hout any interference fromthe plaintiffs. The
plaintiffs hereby admt that this portion of |and
marked Green in the planattached with the Meno
of conproni se bel ongs to the Defendant No. 1

and his brother Sri Noman Ali son of Sri Abdu
Khader, Defendant No. 2.

2. That the portion marked Red will be
enjoyed by the plaintiffs exclusively w thout any
interference with the Defendants or his agents.

3. That all other clains agai nst Defendant in
the suit are hereby withdrawn by the plaintiffs."

4. A map was annexed to the consent terns. Al the properties shown in

the red were accepted to be the properties of the plaintiffs and the
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def endants had all egedly agreed not to interfere with their possession. It
was stated that a passage running fromnorth to south connecting
Mukarranj ahi Road was shown to be the exclusive property of the
plaintiffs. It was furthernore alleged that the respondents’ father was a
tenant in the prem ses bearing No. 5-4-412. The said property was
purchased by the respondent No. 1 in a public auction held on 8.11.1957.

The extent of the | and which was the subject matter is in dispute.

5. Respondents admittedly had constructed shops on Moaj anj ahi road
with a huge opening on the main road. The defendants despite the said
consent ternms made attenpt to fix an old door on the eastern side of their
wal | maki ng an opening-on the purported private passage belonging to the

appel | ant s.

Respondents, however, contended that the appell ants have no
exclusive right over the schedul ed property, i.e., passage neasuring 80
yards situated at Nanpally, Hyderabad. According to them the passage in

question was a conmopn passage.

6. Appel lants filed a suit which was marked as O. S/ No. 341 of 1993 for
a declaration that the suit passage, as shown in the red marked A, B, C and

Din the plaint is their private property.
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7. Respondents filed a suit for perpetual injunction which was nmarked

as O S. No. 1132 of 1993, and renunmbered as O S. No. 769 of 1994,
seeki ng injunction against the appellants frominterfering with their usage of
the passage. It was alleged that the appellants tanpered with the plan by

adding the word "plaintiffs" above the word "passage" in the plan

8. The said suits were consolidated; the clains of the parties having

comDn i ssues. The issued framed were:

"In-OS. No. 341/93

1) Whet her the plaintiffs are entitled for the
relief of declaration as prayed for?
2) VWet her the plaintiffs are entitled for

per petual injunction as prayed for?

3) Whet her the plaintiffs are entitled for
mandat ory injunction as prayed for?

4) To what relief?

In OS. No. 769/1994

1) Whether the plaintiffs are entitled for the
relief of perpetual injunction as prayed for?

2) To what relief?"




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 5 of

21

5

The | earned Senior CGvil Judge, Gty Cvil Court, Hyderabad by a
common judgnment decreed O S. No. 341 of 1993 and dism ssed the suit

filed by the respondents viz. O S. No.769 of 1994.

9. Appeal s were preferred thereagai nst by the respondents.

Whereas the |l earned Trial Judge held that the conprom se decree conferred
a right on the appellants in respect of the passage in question, the First
Appel |l ate Court opined that the suit passage was not the subject matter of
conprom se and in any event the sanme did not confer any exclusive right,

title and - interest thereto upon the appellants.

10. Two Letters Patent Appeals were preferred thereagai nst by the
appel | ants, which have been di sm ssed by reason of the inpugned judgnent
inter alia on the prenise that the conprom se decree being not registered, no

claimrelying on or on the basis thereof could formthe basis of the suit.

11. M. H'S. Qururaja Rao, |earned senior counsel appearing on behal f of
the appellants, would submit that a consent decree not only operates as
est oppel by judgnent, even the general principles of res judicata would be

appl i cabl e.

The High Court, it was submitted, thus, commtted a serious error in

relying on the decision of this Court in Bhoop Singh v. Ram Si ngh Maj or
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and OGthers [(1995) 5 SCC 709] which has been distinguished in Som Dev
and Gthers v. Rati Ram and Another [(2006) 10 SCC 788] and, thus, the

i mpugned judgnent cannot be sustai ned.

12. M. P.S. Narsimha, |earned counsel appearing on behalf of the
respondents, on the other hand, submitted that the First Appellate Court
having arrived at a question of fact that the plaintiffs - appellants did not
derive any right, title and interest in the passage by reason of the said
conprom se and/ or in any event the plaintiffs - appellants havi ng not
claimed any right, title and interest thereupon in the suit, the conpronise

decree required registration

13. O S. No. 76 of /1975 admittedly was a suit for injunction. The plaint
of the said suit is not before us. 1t, however, appears fromthe judgnment of
the First Appellate Court that the passage was not the subject matter of

conpromise in the said OS. No. 76 of 1975. This fact is not disputed.

14. The First Appellate Court as also the H gh Court anal ysed the

mat eri al s brought on record.

The question which would arise for our consideration is as to what
woul d be the effect of admtted case of the parties that the suit passage was

not the subject matter thereof.
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We have noticed hereinbefore that the parties joined issues as to
whet her the word "plaintiffs" was added before the word "passage” in the
pl an annexed to the consent terns or not. We have al so noticed
her ei nbefore that the portion marked in red was allotted to the plaintiffs-
appel l ants and that nmarked in green was allotted to the defendants -
respondents. Appellant No. 1, exam ned hinself as PW1. He adnmitted that
in the conpronise neno there was no nention about the suit passage. He
also adm tted that he had not clained the suit passage in the said suit. He
al so adnitted that his vendor had provided the suit passage for his use. A
finding of fact has been arrived at that the passage was not shown either in

the areas demarcated in red or green

15. Wth a viewto determine the issue as to whether the passage coul d
have been the subject matter of conprom se, the parties adduced evi dence.
The buil ding plan submitted by the appellants before the Minicipality was
brought on record. The passage was shown as a road whi ch neans a public
road. A finding of fact had been arrived at that there was nothing on record
to show that the passage was a private one. The Hi gh Court, in our opinion,
rightly came to the conclusion that the plan nmust be read in terns of the
meno filed and as the passage did not formpart of the building plan, prinma

facie, it was comon to both. It has furthernore been found that the
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def endants had no other notorable road for approach to their factory which

is being run on prem ses No. 5-4-412.

16. Sub-section (1) of Section 17 of the Act specifies the docunents of
which registration is conpul sory; clauses (b), (c) and (e) whereof read as

under :

"17 - Docunents of which registration is

conpul sory

(1) The follow ng docunents shall be registered, if
the property to which they relate is situate in a
district in which, and if they have been executed
on or after-the date on which, Act No. XVI of

1864, or the Indian Registration Act, 1866, or the
I ndi an-Regi stration Act, 1871, or the Indian

Regi stration Act, 1877, or this Act cane or cones
into force, nanely:--

(a) * k%

(b) other non-testamentary instrunents which

purport or operate to create, declare, assign, limt
or extinguish, whether in present or in future, any
right, title or interest, whether vested or
contingent, of the value of one hundred rupees and
upwards, to or in inmovable property;

(c) non-testamentary i nstruments whi ch
acknow edge the recei pt or paynent of any

consi deration on account of the creation

decl aration, assignment, limtation or extinction of
any such right, title or interest; and
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(d) * k%

(e) non-testamentary instrunents transferring or
assigning any decree or order of a Court or any
award when such decree or order or award

purports or operates to create, declare, assign,
[imt or extinguish, whether in present or in future,
any right, title or interest, whether vested or
contingent, of the value of one hundred rupees and
upwards, to or in inmovable property:

Provi ded that the State Government may, by order
published in the Oficial Gazette, exenpt fromthe
operation of this sub-section any | ease executed in
any district, or part of a district, the terns granted
by which do not exceed five years and the annua

rents reserved by which do not exceed fifty
rupees.”

17. Sub-section (2) of Section 17 of the Act, however, carves out an
exception therefromstating that nothing in clauses (b) and (c) of Sub-
section (1) of Section 17 would inter alia apply to "any decree or order of a
Court except a decree or order expressed to be nmade on a conproni se and
conpri sing i movabl e property other than that which is the subject-natter

of the suit or proceeding". Even'if the passage was not the subject matter of
the suit, indisputably, in terns of the Code of Civil Procedure Amendnent

Act, 1976, a conproni se decree was perm ssible.
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18. A plain reading of the said provision clearly shows that a property

which is not the subject matter of the suit or a proceedi ng would cone
within the purview of exception contained in clause (vi) of Sub-section (2)
of Section 17 of the Act. If a conpromise is entered into in respect of an
i movabl e property, conprising other than that which was the subject

matter of the suit or the proceeding, the sane would require registration

The said provision was inserted by Act 21 of 1929.

19. The 'Code of Civil Procedure Anendnent Act, 1976 does not and

cannot override the provisions of the Act. The purported passage bei ng not

the subject matter of ‘the suit, if sought to be transferred by the defendants -
respondents in favour of the plaintiffs - appellants or if by reason thereof
they have relinquished their own rights and recognized the rights of the
plaintiffs - appellants, registration thereof was inperative. The First

Appel |l ate Court held so. The H gh Court also accepted the said findings.

20. M. Gururaja Rao is, therefore, not correct in contending that the
H gh Court has not gone into the said question. The H gh Court clearly

affirmed the findings of fact arrived at by the learned First Appellate Court.
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It had, however, gone into the |egal question as to whether insertion
of the word "plaintiffs" before the word "passage"” was an act of

i nterpolation on the part of the appellants or not, stating:

"There is al so sone confusion with regard to the
plan itself. Wereas the plaintiffs claimthat the
pl an showed the passage as plaintiffs’ passage the
def endants claimand submitted a certified copy
showi ng that the passage was shown only as
‘passage’ and-the word ‘plaintiffs’ was an act of

i nt erpol ation. Even wi t hout going into that
controversy and believing that the neno stated the
passage as plaintiffs' passage could it still be

enforced by this Court would be a question. The
case of the plaintiffs i's that they had given up
claimto 150 yards of |and which was to the rear
side of their property and in lieu of it the passage
was exclusively given to the plaintiffs. This
assertionin itself would show that even before the
conprom se the passage was bei ng used by the

def endants but whether the right over the passage
by the defendants was given up by themin lieu of
150 yards of | and cannot be gone into because the
conprom se coul d not be enforced as it was not a
regi stered conprom se..."

21. Appel I ants have given up their claimof 150 yards of |and which was

to be on the rear side of the property and in lieu thereof the passage was
exclusively given to the plaintiffs - appellants.” Thus, the appellants have
rested its case on the basis of an exchange of |and between the plaintiffs and

def endants. The Hi gh Court opined that as by reason thereof an inference
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can be drawn that the defendants who had been in possession of the passage

had given up their rights in lieu of 150 yards of land, the same would
constitute a transfer of property and, thus, necessitated registration. It was
in the aforenmentioned situation the H gh Court relied upon the decision of

this Court in Bhoop Singh (supra).

22. Bhoop Singh (supra), inter alia, |ays down:

"(1) Conprom se decree if bona fide, in the sense
that the conpromise is not a device to obviate
paynment of stanp duty and frustrate the |aw
relating to registration, would not require
registration. In-a converse situation, it would
require registration.

(2) If the conmprom se decree were to create for the
first time right, title or interest in inmovable
property of the value of Rs.100 or upwards in
favour of any party to the suit the decree or order
woul d ‘require registration."

23. Thus, indisputably, if the consent terns create a right for the first tine
as contra-distinguished fromrecognition of a right, registration thereof

woul d be required, if the value of the property is Rs.100/- and upwards.

Strong reliance has been placed by M. Gururaja Rao on Tul san v.
Pyare Lal and Others [(2006) 10 SCC 782], Som Dev (supra), Shankar

Si t ar am Sont akke and Anot her v. Bal kri shna Sitaram Sont akke and O hers
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[1955 (1) SCR 99], Raja Sri Sailendra Narayan Bhanja Deo v. The State of
Orissa [1956 SCR 73], Randas Sah and anot her v. Jagarnath Prasad and
others [AIR 1960 Patna 179] and M Pappu Reddi ar (died) and others v.

Amar avat hi Ammal and others [AIR 1971 Madras 182].

24, In view of the point involved in this appeal, we need not go into the
guestion as to whether a consent decree would attract the principles of res
judi cata or estoppel by judgnent. We will assume (although there may be

sone doubt or di spute with regard to the said proposition that the said
principles are applicable. The question, as indicated hereinbefore, however,

is as to the effect thereof-.

25. I n Randas Sah (supra), a Division Bench observed:

"2. The first point taken on behalf of the

appel lants is that the conpromse decree in Title
Suit No. 2 of 1948 required registration, because
pl ot No. 2240 was outside the scope of the suit,
and in the absence of registration the conprom se
decree was not effective with regard to plot No.
2240. W do not think there is any substance in
this argunent. It appears that the plaintiff in the
partition suit in the present case clai med excl usive
title to plot No. 2240 but sought a decree for
partition with regard to other properties.

In the conprom se decree there was an agreenent
between the parties that plot No. 2240 be
exclusively allotted to the plaintiff and since the
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title of the plaintiff to plot No. 2240 was taken as
part of the consideration for the conprom se

entered into between all the parties and since it is
an integral part of the conpromise it is obvious
that title to plot No. 2240 was within the scope of
the partition suit and the decree is operative even
with regard to plot No. 2240 in the absence of

regi stration. The point has been fully dealt with in
a judgrment of this Court in Mscell aneous Appea

No. 237 of 1953, decided on the 27th July, 1955,

and also in two other decisions, Ranjanam Tewary

v. Bindeshwari Bai, AIR 1951 Pat 299 and Jagdi sh
Chandra Sinha and another v. Dr. Sir Kaneshwar

Si ngh Bahadur Al R 1953 Pat 178.

The question whether a particular termof a
conprom se relates to the subject-matter of the
suit is obviously a question to be answered on the
frame of the particular suit, the relief clainmed in
the suit and the matters arising for decision on the
pl eadi ngs of the parties. The termis

conpr ehensi ve enough, and if the conpromn se

relates to all the matters which fall to be decided
in the case, it cannot be said that any part of the
conpromse is beyond-the subject-matter of the
suit."

It was clearly held that the subject nmatter of the suit was the subject

matter of conprom se. Having held (so, it was opined;

"I'n other words where the conpromise is really an
adj ustment of the rights and differences in respect
of all matters in dispute between the parties and
the conpromi se purports to be a final settlenent
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and adj ustnent of these disputes on a fair and
satisfactory basis acceptable to all, it must be held
to relate to the suit. Applying the principle to the
present case we hold that the title to plot No. 2240
was the subject-natter of the conprom se and

adj ustment between the parties and so it falls

within the scope of the suit and the conproni se
decree does transfer title to plot No. 2240 even
without it being registered.”

26. The sai d decision was followed by the Madras Hi gh Court in M

Pappu Reddi ar (supra). In the fact situation obtaining therein, it was held
that the subject matter of 'the conpronise was inseparable fromthe other
provi sions of the conprom se decree and constituted part of the

consi deration for the conpronise holding that the subject matter of the suit
is not synonynous with subject natter of the plaint. It was in the peculiar
facts of the said case, the Court opined:

"...1f the consent decree or order in the suit or
proceedi ng covered the property, although it was
not in the plaint or in dispute, such property
constituting, as it does, an inseparable part of the
consi deration for the compronmise, may well, in

our view, be regarded as the subject-matter of the
suit. This is because of the decree passed on the
basi s of the conpromi se cannot stand wi thout that
property. If by the amendnent it was intended that
if the property was not in the plaint schedule, 'the
consent decree should not be exenpted from
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registration, we are afraid the phraseol ogy actually
enpl oyed by Section 17(2)(vi) has failed to

achi eve the objective. W are aware that the

ext ended scope we have given to the expression
"subject-matter of the suit" may narrow down the
scope of the exclusion fromexenption from

regi strati on under that provision..."

The sai d decisions, therefore, cannot be said to have any application

in the present case.

27. I'n Bhoop Si ngh (supra), this Court referring to Gurdev Kaur v. Mehar
Singh [AIR 1989 P&H 324) and Ranbir Singh v. Shri Chand [1984 Pun LJ

562] as al so a decision of the Bonbay Hi gh Court in Sum ntaba

Rankri shna Jadhav v. 'Rakhmabai Rankri shna Jadhav [ AIR 1981 Bom 52]

hel d:

"13. In other words, the court must enquire

whet her a docunment has recorded unqualified and
uncondi ti onal words of present dem se of right,
title and interest in the property and included the
essential terns of the same; if the document,

i ncluding a conprom se neno, extinguishes the
rights of one and seeks to confer right, title or
interest in praesenti in favour of the other, relating
to i movabl e property of the value of Rs/ 100

and upwards, the docunent or record or

conpromi se neno shall be conpulsorily

regi stered. "
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It was further observed:

"16. We have to view the reach of clause (vi),

which is an exception to sub-section (1), bearing
all the aforesaid in nmnd. W would think that the
exception engrafted is neant to cover that decree

or order of a court, including a decree or order
expressed to be nmade on a conprom se, which

decl ares the pre-existing right and does not by
itself create newright, title or interest in praesenti
in inmmovable property of the value of Rs 100

or upwards. Any other view would find the

m schi ef of avoi dance of registration, which
requires paynment of stanp duty, enbedded in the
decree or order.

17. It would, therefore, be the duty of the court to
exam ne in each case whether the parties have pre-
existing right tothe i nmovabl e property, or

whet her under the order or decree of the court one
party having right, title or interest therein agreed
or suffered to extinguish the same and created
right, title or interest inpraesenti in inmnovable
property of the value of Rs 100 or upwards in
favour of other party for-the first time, either by
conprom se or pretended consent. If latter be the
position, the docunent is conpulsorily

regi strable.”

28. The decision of this Court-in Som Dev (supra) did not |ay down any
| aw whi ch runs contrary to or inconsistent with the/law |laid down in Bhoop
Si ngh (supra). Bhoop Singh (supra) was distingui shed on fact stating:

"18. Therefore, it was a case of the right being
created by the decree for the first tine unlike in
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the present case. In para 13 of that judgnent it is
stated that the Court nust enquire whether a
docunent has recorded unqualified and

uncondi ti onal words of present dem se of right,
title and interest in the property and if the
docunent extingui shes that right of one and seeks
to confer it on the other, it requires registration
But with respect, it nust be pointed out that a
decree or order of a court does not require
registration if it is not based on a conproni se on
the ground that clauses (b) and (c) of Section 17 of
the Registration Act are attracted. Even a decree
on a conpromi se does not require registration if it
does not take in property that is not the subject-
matter of the suit. A decree or order of a court is
normal Iy binding onthose who are parties to it

unl ess it is shown by resort to Section 44 of the
Evi dence Act that the saneis one w thout
jurisdiction or is vitiated by fraud or collusion or
that it is avoidable on any ground known to | aw.

But ot herw se that decree is operative and goi ng

by the plain | anguage of Section 17 of the

Regi stration Act, particularly, in the context of
sub-cl ause (vi) of sub-section (2) in'the
background of the legislative history, it cannot be
said that a decree based on adnission requires
registration. On the facts of that case, it is seen
that their Lordshi ps proceeded on the basis that it
was the decree on admission that created the title
for the first tine. It is obvious that it was treated as
a case com ng under Section 17(1)(a) of the Act,
though the scope of Section 17(2)(vi) of the Act

was di scussed in detail. But on the facts of this
case, as we have indicated and as found by the
courts, it is not a case of a decree creating for the
first tinme aright, title or interest in the present
plaintiff and his brother. The present is a case
where they were putting forward in the suit a right
based on an earlier transaction of relinquishment

or fam |y arrangenent by which they had acquired
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interest in the property scheduled to that plaint.
Clearly, Section 17(1)(a) is not attracted..."
(enphasi s suppli ed)

In Som Dev (supra), the plaintiff claimed half share in the property.
The defence was that the right of the plaintiff having been created under a
conprom se and the sane having not been regi stered the sane coul d not be
enforced as agai nst the contesting defendants or their assignor, the other co-
owner . The Hi gh Court opined that the suit was based on a famly
settl enment which did not require registration and, thus, would conme within
the purview of Section 17(2)(vi) of the Act. It was on the basis of the said

finding of fact, the law was | aid down stating:

"...O course, we are not unmindful of the line of
authorities that say that even if there is inclusion
of property that is not the subject-matter of the
suit, if it constitutes the consideration for the
conprom se; such a conmprom se decree woul d be

consi dered to bea conpromse relating to the

subj ect-matter of the suit and such a decree would
also not require registration-in view of clause (vi)
of Section 17(2) of the Registration Act. Since we
are not concerned with that aspect here, it is not
necessary to further deal with that question

Suffice it to say that on a plain reading of clause
(vi) of Section 17(2) all decrees and orders of the
court including a conprom se decree subject to the
exception as regards properties that are outside the
subj ect-matter of the suit, do not require

regi stration on the ground that they are hit by
Sections 17(1)(b) and (c) of the Act. But at the
sanme tinme, there is no exenption or exclusion, in
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respect of clauses (a), (d) and (e) of Section 17(1)
so that if a decree brings about a gift of imovable
property, or |ease of inmpovable property from

year to year or for a term exceedi ng one year or
reserving an early rent or a transfer of a decree or
order of a court or any award creating, declaring,
assigning, linmting or extinguishing rights to and
in imovabl e property, that requires to be

regi stered. ™

29. A statute rmust be construed having regard to the purpose and object

t hereof. Sub-section (1) of Section 17 of the Act makes registration of the
docunent s conpul sory. Sub-section (2) of Section 17 of the Act excl udes

only the applications of Causes (b) and (c) and not clause (e) of Sub-section
(1) of Section 17. If aright is created by a conprom se decree or is
extingui shed, it nust compul sorily be registered. Clause (vi) is an
exception to the exception. If the latter part of Cause (vi) of Sub-section

(2) of Section 17 of the Act applies, the first part thereof shall not apply. As
in this case not only there exists a dispute with regard to the title of the
parties over the passage and the passage, itself, having not found the part of

the comprom se, we do not find any infirmty in the inpugned judgnent.

The appeal is accordingly dismssed with costs. Counsel ' s fee

assessed at Rs. 25,000/-.
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[ Lokeshwar Si ngh Pant a]
New Del hi ;
May 14, 2008




