http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 1 of 12

CASE NO. :
Appeal (civil) 7234 of 1999

PETI TI ONER
Kumar Dhirendra Mullick & Others

RESPONDENT:
Tivoli Park Apartnents (P) Ltd.

DATE OF JUDGVENT: 01/11/2004

BENCH
ASHOK BHAN & S. H. KAPADI A

JUDGVENT:
JUDGMENT

KAPADI A, J.

This civil appeal, by grant of special |eave, arises
out of judgment and order dated 10.6.1999 of the Hi gh
Court of Calcutta in FMA No:37 of 1997 allow ng the
appeal of the respondent herein and setting aside the
order of 2nd Assistant District Judge, Alipore, Calcutta,
resci ndi ng the agreenent dated 16.8.1980 under section
28 of the Specific Relief Act, 1963 (hereinafter referred
to as "the 1963 Act").

Briefly, the facts are as follows. Appellants herein
are the Trustees of the Trust Estate of Raja Rajendra
Mul I'i ck Bahadur owni ng suit prem ses bearing nos.
225B and 225C, Lower Circular Road, Calcutta with
ei ght cottages and a main building, nore particularly
described in the schedul e annexed to the | ease dated
25.11. 1960 executed by the Trustees in favour of Mohd.
Ismail for 21 years commencing from 1.5. 1960.

Sonme of the relevant ternms and conditions of the
said | ease are as follows:\027

"(i) The | essee, i.e. Mohammad | smail
would pay nonthly rent at the
rate mentioned in the said
| ease;
(ii) The | essee would pay the entire
occupi ers’ share of Cor por at.ion

rates and t axes;

(iii) The | essee would be entitled to subl et
all or any portion of the dem sed

prem ses. The | essee woul d,

however, be liable for regular

payment of rents and for due

observance and performance of the

terms and conditions of the |ease

agr eenent ;

(iv) Upon the expiration or sooner
determ nati on of the | ease, the | essee
woul d be obliged to deliver quietly
and peaceful possession of the
property to the | essors;

(v) The | essee would not do or suffer to
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be done anything in or upon the said
property or any part thereof that may
cause nui sance or annoyance to the

| essors or the other tenants of the
adj oi ni ng premn ses;

(vi) The | ease woul d take effect
retrospectively fromlst My, 1960
and woul d be for a period of 21 years
i.e. up to Ist My, 1981

(vii) The | ease would conme to an end in the
event of the rents being in arrear for

two nonths after the due date or in

case of breach of any of the covenants

of the | ease agreenent."

Subsequent to the grant of the above |ease, the said
Mohd. |smail executed a deed of assignment dated
20. 8. 1970 and assigned the suit premses to the
respondent \ 026 decree hol der for the unexpired period and
was subject to the ternms and conditions contained in the
lease. In the prenmses, the respondent herein was entitled
to remain in possession of the said prem ses up to
1.5.1981 when the said | ease was due to expire.

Before expiry of the |ease, on 16.8.1980, an
agreenment was entered into by the then Trustees and the
respondent \ 026 decree hol der tothe effect that terns and
condi tions of the said lLease woul d be ext ended/renewed
in favour of the said respondent for a further period of 70
years from 1.5.1981 on paynent of increased rent of
Rs. 30, 000/ - per month plus prem umof Rs.30 |acs.

Respondent herein paid Rs.4 [lacs being part of the tota
prem um of Rs.30 |acs agreed to be paid at the tine of
the execution of the Transfer Deed.

Since the Trustees failed to execute the deed,
respondent herein filed Title Suit No.176 of 1981 in the
Court of Assistant District Judge, Alipore, Calcutta
(hereinafter referred to as "the trial Court™) for specific
performance of the agreement dated 16.8.1980. On
25.7.1985, the said suit was decreed.

In the said suit, the defendant-Trustees, made an
application under Order I X Rule 13 CPC for recall of the
decree. This application was not pursued, hence, it got
di sm ssed. An appeal was also filed, however, the sane
was di smi ssed

To conpl ete the chronol ogy of events, it may be
mentioned, that, the Trustees had instituted suit no.87/81
whi ch got dism ssed for non-prosecution

On 3.10.1994, the Trustees - appellants herein
noved an application under section 28(1) of the 1963 Act
read with section 151 CPC. It was alleged that there was
a collusion between the two trustees and respondent;
that the said two Trustees had al one agreed to renew the
| ease dated 25.11.1960 for a further period of 70 years;
that these two Trustees received Rs.4 lacs fromthe
respondent; that they did not account for it; that on
23.12.1980 they approved draft deed; that the said draft
was in connection with renewal of |ease for 70 years on
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paynment of prem umof Rs.30 |lacs and increased nonthly
rent of Rs.30,000/- on and from 1.5.1981; that the said
Trustees had no authority to act on behalf of the said
Trust; and, therefore, the agreenent for renewal was nul
and void and not binding on the estate. It was further
alleged that title suit No.176/81 was a counterblast to
suit no.87/81; that even after passing of the decree dated
25.7.1985 in the title suit no.176/81, the respondent did
not tender the deed to be executed by the Trustees nor did
it tender the rent for nine years; that the respondent even
failed to pay the balance prem um of Rs.26 |acs as

agreed. That the respondent was earning inconme by

letting out prem ses for marriages etc. In the
circunstances, it was alleged that the respondent herein
was not ready and willing to discharge its obligations
under the decree dated 25.7.1985. Hence, it was

submitted that contract dated 16.8. 1980 be resci nded and
the decree dated 25.7.1985 in suit no.176/81 be recall ed.

By reply dated 21.2.1995, the respondent herein
al |l eged that the Trustees were avoiding the decree under
various pretexts. |In this connection, it was pointed out
that the decree for specific performance was passed on
25.7.1985 in title suit no.176/81; that the said decree was
an ex-parte decree/and, therefore, the said Trustees
noved an application under Oder | X Rule 13 CPC
whi ch was al so dism ssed. That, being aggrieved,
the Trustees carried the matter in appeal, which was al so
di smssed. In the circunstances, it was alleged that the
trustees had repeatedly tried toavoid the decree. Having
failed to have the decree set aside, the trustees now opted
for its rescission. It was further alleged that the
respondent was repeatedly assured of the execution of the
lease. In this connection, there were negotiations
between the parties. At the insistence of the Trustees the
respondent did not put the decree in execution. 1In the
circunstances, it was submtted that the respondent was
al ways ready and willing to performits obligations under
the agreenment dated 16.8.1980 and that there was no
intention on the part of the respondent to abandon the
contract. In the witten statenent, the respondent further
al l eged that on 1.12.1994, the Trustees attenpted to | ease
out the suit premises to one Dilip Kankaria and Snt.
Sudha Kankaria. |In this connection, the Trustees noved
the Hi gh Court and obtained perm ssion to transfer the
suit prenises without notice to the respondent herein
Bei ng aggri eved, the respondent herein applied for
setting aside the leave. By order dated 16.12.1994, the
Di vi sion Bench of the Hi gh Court stayed the above
perm ssion on the condition of deposit of Rs.50 lacs. /In
the circunstances, the respondent subnitted that it was
ready and willing to performits obligations under the
decree. In the circunstances, the respondent herein
submitted that the application filed by the Trustees for
rescission of the contract dated 16.8.1980 be di sm ssed.

By order dated 31.7.1996, the trial Court rescinded
the agreement dated 16.8.1980 and al so recalled the
decree dated 25.7.1985.

By order dated 31.7.1996, the trial Court held that
under the terns and conditions of the agreenment dated
16. 8. 1980, the respondent had to pay Rs.30 lacs to the
Trust at the time of renewal of the lease i.e. by
24.10.1985 and since the respondent had failed to pay the
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said anmpbunt within the stipul ated period, the respondent
herein was not entitled to the said renewal. Further, the
sai d respondent had failed to pay the arrears of rent
amounting to Rs.39 lacs towards rent. 1In the

ci rcumst ances, according to the trial Court, the
respondent herein was not ready and willing to perform

its obligations under the decree. The trial Court observed
that under section 28(1) of the 1963 Act, the Court had
unlimted and unfettered power to grant extension but has
no power to condone the delay, if the period for

conplying with the terns and conditions stood expired.
According to the trial Court, the date of paynent of the
prem um of Rs.30 |acs expired on 24.10.1985 and
consequently, the respondent herein was not entitled to
renewal of the lease. The trial Court further observed
that at no point of time, the respondent had approached
the Court, prior to 24.10.1985, for execution of the |ease
through the Court. Nothing prevented the respondent

from approaching the Court, prior to 24.10.1985, seeking
perm ssion to deposit Rs.30 lacs on account of prem um
and arrears of-rent in Court and in the circunstances, the
trial Court allowed the petition filed by the Trustees-
appel l ants and recal |l ed the decree dated 25.7.1985 after
resci ndi ng the agreenent dated 16. 8. 1980.

Bei ng aggrieved by the order dated 31.7.1996, the
respondent herein carried the matter in appeal to the High
Court, being appeal from original order no.3652 of 1996.

During the pendency of the appeal , vi de order
dated 18.12.1996, the High Court directed the respondent
to deposit Rs.1 crore with the appel lants-Trustees on
account of arrears of rent. By the said order, the Hi gh
Court also directed the respondent herein to deposit
Rs.40 lacs with the Registrar, H gh Court on account of
arrears of corporation tax.

Bei ng aggrieved by the order dated 18.12.1996, the
respondent herein preferred SLP to this Court. By order
dated 10.3.1997, this Court directed the respondent
herein to deposit in all Rs.83 |lacs conprising of Rs.57
| acs towards arrears of rent up to 31.3.1997 plus Rs. 26
| acs towards the bal ance prem um whi ch the respondent
herein has paid. |In addition, respondent hereinwas asked
to deposit Rs.40 | acs towards corporation tax subject to
final accounting, which has al so been paid.

By i mpugned judgnment dated 10.6.1999, the Hi gh
Court held that the order passed by the trial Court dated
31.7.1996 was contrary to section 28(1) of the 1963 Act,
as there was no default clause in the decree dated
25.7.1985. According to the H gh Court, section 28(1)
was not applicable as the decree dated 25.7.1985 did not
direct the respondent herein to deposit the anmpunts
within specific tine frane. According to the Hi gh Court,
under section 28, there was no power vested in the tria
Court to set aside the decree. Section 28 contenplated
resci ssion of the agreenent. The only power which the
Court has under section 28 is to rescind the agreenment if
it finds that the decree holder was a defaulter. The High
Court further held that in the present case, the decree
hol der was put in possession under the deed of
assi gnment dated 20.8.1970. The decree hol der was
never put in possession under the agreenent dated
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16. 8. 1980 for which the decree for specific performance

was granted. In the circunstances, the H gh Court held
that the trial Court had erred in directing the decree
hol der to restore possession to the Trustees. 1In the

ci rcunst ances, the appeal preferred by the respondent

was al l owed and the order of the trial Court rescinding
the agreenent dated 16.8.1980 was set aside. Hence, this
appeal

It has been subnitted on behalf of the appellants
herein that at the tine of the agreenent dated 16.8. 1980,
the value of the property in question was about Rs.30
crores. On the basis of the said value, the market rate
ought to have been Rs. 30 | acs. It was urged that if the
Trust property is allowed to be |eased out to the
respondent herein on nonthly rent of Rs.30,000/- and at a
prem um of Rs.30 lacs, the appellant-Trust will |oose
substantially. In thi's connection, reliance has been
pl aced on t he val uation report dated 26. 4. 2000.

We _do not find any nerit in the aforestated
argunents. As far back as 20.8.1970, the Trustees

all owed the | essee, Mohd. lsmail, to assign the |easehold
rights in favour of ‘the respondent herein. Further, the
assignee was allowed to be put in possession. On

16. 8. 1980, the Trustees entered into oral agreenent to
renew the above | ease for 70 years w.e.f. 1.5.1981 at

i ncreased rent of Rs.30,000/- per nonth plus prem um of
Rs. 30 lacs as found by the trial Court in title suit

no. 176/ 81 deci ded on 25.7.1985. 1n the circunstances,

i ncrease in the value of the imovabl e property, on
account of inflation, is no ground to rescindthe
agreenment dated 16.8.1980. W have to see the
circunstances preval ent as on 16.8.1980 when the parties
entered into the oral agreenent to |ease.

It is next contended on behal f of the appellants that
the oral agreenment dated 16.8.1980 for renewal of lease
stood vitiated on account of collusion between Tivol
Court Pvt. Ltd., the constituted attorney appointed by the
Trustees, and the respondent herein. In this connection,
it has been alleged that the Trust had entered into an
agreenment dated 29.4.1981 to | ease out the property to
one Tivoli Court Pvt. Ltd., in whose favour a power of
attorney was al so executed. Under that power of
attorney, Tivoli Court Pvt. Ltd. was authorized to adopt
all |egal proceedings against the respondent herein for
eviction. It is further alleged that the respondent herein
perpetrated fraud on the Trust by colluding with the
Tivoli Court Pvt. Ltd., so that no effective | egal steps
coul d be taken agai nst the respondent herein. It is further
alleged that the Director of Tivoli Court Pvt. Ltd. was
also a Director of the respondent conpany.

Consequently, the suit for eviction bearing no.87/81 was
allowed to be dismssed for default while suit for specific
performance was all owed to be decreed ex-parte. That

even the subsequent application under Order | X Rule 13

CPC was allowed to be disnmissed for default. In the
circunmstances, it is submitted that the trial Court was
right in rescinding the agreenent dated 16. 8. 1980.

We do not find any nerit in the above argunents.
At stated above, prior to the purported agreenent dated
29.4.1981 in favour of Tivoli Court Pvt. Ltd., the
Trust ees had consented to the Assignment dated
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20.8.1970 by their | essee, Mhd. Ismil, in favour of the
respondent herein. Pursuant to the said Assignnent, the
sai d respondent was put in possession. This assignhnent
was followed by oral agreenent dated 16.8.1980 to

renew the | ease. In the circunmstances, one fails to
appreciate the authority of the Trustees to enter into an
agreenment dated 29.4.1981 to | ease out the said property
in favour of Tivoli Court Pvt. Ltd. On 25.7.1985, when
title suit no.176/81 canme for hearing, no evidence was | ed
on behal f of the Trustees explaining circunstances under
which the Trust entered into the agreement dated

29.4.1981 with Tivoli Court Pvt. Ltd. In the
circunstances, it is not open to the appellants herein to
go behind the said decree dated 25.7.1985. Lastly, it may
be mentioned that the trial Court has rescinded the
agreenment dated 16.8.1980 basically on the ground of

al | eged breaches thereof: In the circunstances, it is not
open to the appellants now to submt that the decree

dat ed 25.7.1985 was col | usive and not binding on the

Trust estate.

On behal f of the appellants, it was next subnitted
that the respondent herein was not serious about
performing its obligations under the decree. |In this
connection, it was /submtted that nothing prevented the
respondent from applying to the Court for execution of
the |l ease. That, nothing prevented the respondent from
seeki ng extension of tinme to deposit the premumrent. It
was urged that the very fact that the respondent chose to
make no such application and slept on its rights for nine
years concl usively proves that it was not ready and
willing to performits part of the contract and also its
obl i gations under the decree and in the circunstances; the
trial Court had rightly rescinded the oral |ease agreenent
dated 16.8.1980. It was further subnitted that the tria
Court while passing the decree had stated that within 90
days of the decree dated 25.7.1985, the | ease shall 'be
executed i.e. all paynents were required to be nmade
within that period. That wi thout such paynents, a | ease
could not be directed to be executed. No steps were
taken by the respondent herein to renew the | ease and pay
the premiumin accordance with the agreenment dated
16.8.1980. No rent was offered during the period
25.7.1985 to 3.10.1994 when the appellants filed their
application for rescission of the oral |ease agreenent
dated 16.8.1980. |In the circunstances, it was subnitted
that, by inplication, the respondent herein was obliged to
pay or tender the amount of prem um of Rs.30 |acs
within 90 days fromthe date of the decree dated
25.7.1985. It was urged that when the decree fixed 90
days for execution of the lease, it was inplicit in-the said
direction that the respondent herein shall pay or tender
Rs.30 lacs on or before 24.10.1985. That, since the
respondent failed to pay or tender Rs.30 |lacs on or before
24.10.1985, the appellants were entitled to seek
resci ssion of the agreenent dated 16.8.1980. That, when
the agreenent for renewal of the | ease dated 16.8.1980
provi ded for paynent of monthly rent of Rs.30,000/-, it
was inplicit in the decree dated 25.7.1985 for the
respondent to pay the nonthly rent in terms of the
agreenment dated 16.8.1980 and since the decree hol der
failed to pay, in the aforestated terns, the appellants were
entitled to seek rescission of the decree dated 25.7.1985
under section 28(1) of the 1963 Act. In the
circunmstances, it was urged, that the respondent herein
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was never ready and willing to abide by the terns and

conditions of the agreenent and consequently, the tria
Court was right in rescinding the oral |ease agreenent
dat ed 16. 8. 1980.

We do not find nmerit in the above arguments. The
short question which arises for determination in this case
is \027 whether the oral |ease agreenent dated 16.8.1980
was liable to be rescinded for alleged breaches. M. L.N
Rao, | earned senior counsel appearing on behalf of the
appel l ants, at the very threshold, submtted that he woul d
like to confine his argunments to the question of rescission
only. According to the l'earned counsel, the power of the
Court under section 28(1) to order cancellation of the
decree and order restoration of possession to the vendor
was a very w de question which need not to be gone into
in the present case.

In the light of the above, we may now exam ne the
above argunents advanced on behal f of the appellants.

In the present case, the decree for specific
performance is dated 25.7.1985 in suit no.176/81. On
behal f of the plaintiff (respondent herein) PW was
exam ned. He tendered evidence indicating that the
respondent herein was in possession. No evidence was
| ed on behal f of the Trustees. In the circunstances, the
trial Court decreed the suit on 25.7.1985 and passed an
order in follow ng terns:\027
" Def endant s do execute register and
deI|ver the lease in favour of the plaintiff
(respondent herein) in terns of the
agreenment dated 16.8.1980 within 90 days
fromthe date of the decree, failing which
the decree hol der (respondent herein) wll be
at liberty to get the | ease executed through
t he Court\005."

A bare reading of the order indicates that the
respondent herein was directed not to put the decree in
execution for 90 days fromthe date of the decree-i.e.
25.7.1985. The said order did not specify the period
wi thin which the bal ance prem um anount of Rs.26 |acs
was to be paid by the decree holder. There is no default
clause in the said order. It only directs the appellants to
execute the | ease on or before 24.10.1985. ‘In the
circunmstances, there is no merit in the argunent
advanced on behal f of the appellants, that, inpliedly, the
bal ance prem um had to be tendered on or before
24.10.1985, failing which the agreenent dated 16.8. 1980
was |iable to be rescinded.

In the case of Abdul Shaker Sahib v. Abdu
Rahi man Sahi b & another reported in [AIR 1923
Madras 284] while construing section 35 of the 1877 Act
(simlar to section 28 of the 1963 Act) it has been held as
fol l ows:\027
"\ 005After the original judgnent for
specific performance it is the definite
practice in England that all consequentia
relief by reason of any party failing to
conply with the terms of the judgnent nust
be sought by application to the Court by
whi ch the judgment was passed. Such
applications are made by notion in the
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action showing that in England, after the
original judgnment the action is by no neans
ended but remains under the control of the
sane Court. |If the default is made by the
pur chaser in paying the purchase-noney

there are several renedi es open to the
vendor. (1) He may on notion in the action
obtain an order fixing a definite tine and
pl ace for payment and delivery over of the
conveyance and title-deed and can, after the
expiration of that time, |evy execution for
the amount, if not paid. (2) He may apply
by nmotion in the action for an order
resci ndi ng, not the judgnment but the
contract, and in order to succeed in such a
noti on he has to satisfy the Court that there
has been a positive refusal to conplete,

whi ch it may be observed in the present

case, the respondent has certainly not
proved. ‘A simlar right is given by Section
35 of the Specific Relief Act of 1877. (3)
He can enforce his unpaid vendor’'s lien for
the purchase-noney and costs. (4) He can
by motion in the action obtain an order for
sal e by the Court of the property when he
will be at liberty to bid. The proceeds of the
sale are paid into Court and the vendor gets
his contract price, interest and costs and the
purchaser the bal ance, if any. Were the
vendor is in default, the renedies are even
nore varied

It woul d seemto be absurd to hold
that the nmere fact that a date of conpletion
is fixed in the original decree puts an end to
the action and that the control of the origina
Court expires on the expiration of that date
\ 027 and thus substitute in effect for all the
known renedi es stated above the sinple
expedi ent of treating the action and the
decree as dead for all purposes and | eaving
the vendor in undisturbed possession of
property which is not his\005."

In the case of Hungerford Investnent Trust
Limted v. Haridas Mundhra & others reported in
[(1972) 3 SCC 684] it has been held that when the Court
passes the decree for specific performance, the contract
between the parties is not extinguished. That the decree
for specific performance is in the nature of prelininary
decree and the suit is deenmed to be pending even after the
decree. Hence, the Court retains control over the entire
matter even after the decree. Since the Court retains
control over the matter, despite the decree, it is open to
the Court to order rescission of the agreenent, when it is
found that the decree holder is not ready and willing to
abi de by his obligations under the decree.

In the case of M Sakuntala Devi v. V. Sakuntal a
& others reported in [AIR 1978 A.P. 337] it has been
hel d that though section 28 does not confer power on the
Court to extend time, it recognizes its power to do so in
cases of default in paynent.

In the case of K Kal pana Saraswathi v. P.S. S
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Somasundaram Chettiar reported in [AIR 1980 SC 512]
it has been held as follows:\027

"It is perfectly open to the court in
control of a suit for specific performance to
extend the time for deposit, and this court
may do so even now to enable the plaintiff
to get the advantage of the agreenent to sel
in her favour. The disentitling circunstances
relied upon by the defendant-respondent are
off-set by the false pleas raised in the course
of the suit by himand rightly negatived.
Nor are we convinced that the application
for consideration and extension of tine
cannot be read, as in substance it is, as a
petition for nore tinme to deposit. Even so,
specific performance is an-equitable relief
and he who seeks equity can be put on terns
to ensure that equity is done to the opposite
party even while granting the relief. The
final end of lawis justice, and so the neans
to it too shoul'd be inforned by equity. That
is why he who seeks equity shall do equity.
Here, the assignment of the nortgage is not
a guil el ess discharge of the vendor’'s debt as
inplied in the agreenent to sell but a
di si ngenuous di sguise to armherself with a
nort gage decree to swallow up the property
in case the specific performance litigation
msfires. To sterilize this decreeis
necessary equity to which the appellant nust
submit herself before she can-enjoy the
fruits of specific performance.”

In the case of Sardar Mohar Singh v. Mngil al
reported in [(1997) 9 SCC 217] it has been hel d that
section 28(1) postulates that the Court does not lose its
jurisdiction after the grant of the decree for specific
performance nor it becones functus officio. Section 28
gi ves power to grant order of rescission of the agreement
which itself indicates that till the sale deed is executed,
the trial Court retains its power and jurisdiction to dea
with the decree of the specific performance.  Therefore,
the Court has the power to enlarge the tinme in favour of
the judgnent-debtor to pay the anpbunt or to performthe
conditions nentioned in the decree for specific
performance, despite the application for rescission of the
agr eement / decr ee.

In the case of Vaiyapuri Reddy & another wv.
Si val i nga Reddi ar reported in [(1970) 1 Madras L. J. 92]
it has been held that since the Court has, under section
28, the power to extend the period in cases where it has
already fixed a period of deposit, it should be deened to
have the power to either fix a period or grant a fresh
period to deposit, particularly in cases where no such
period is fixed by the decree. |In that case, the Court
found that there were | aches on the part of the plaintiff in
depositing the amount and yet the Court gave thirty days
time to the plaintiff to deposit the anmount on the
application nade by the defendants for rescission of the
contract.

In the case of Quseph & another v. Devassy
reported in [AIR 2001 Kerala 104] the decree was silent
as to the date by which the decree holder was to pay the
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bal ance of the price. Possession was with the decree

hol der. The purchaser deposited the bal ance before filing
of the petition for rescission of the agreenent but after
expiry of the period fixed by the decree. The decree

hol der applied for condonation of the delay. The sane

was granted. In doing so, the Court observed that section
28 enables the Court to extend the tinme which by itself
inmplies that nere failure to deposit the bal ance need not
result in the rescission of the contract. On facts, it was
found that the decree was silent as to the date by which
the decree hol der was to deposit the bal ance of the sale
consi deration. On facts, it was found that the decree

hol der was in possession for 18 years. On facts, it was
found that the vendor did not take any steps to get the

bal ance of the sale consideration. That the vendor failed
to seek rescission for 18 years. In the circunstances, the
Court all owed the decree-hol der; condonation of delay in
deposi ting the bal ance consi derati on

I'n the case of V. S. Palanichanmy Chettiar Firmyv.
C. Al agappan & another reported in [AIR 1999 SC 918],
cited on behalf of the appellants, the vendee \026 decree
hol der filed application for execution of the decree of
specific performance after five years. No reason was
given for not putting the decree in execution for five
years. Further, under the decree, there was a specific
direction to the decree hol der to deposit the bal ance
purchase price within the stipul ated period. ‘Under the
said decree, a further directionwas given to the judgnent
debtor to execute the sale deed on the vendee's
depositing the bal ance purchase price. It was a case of a
final decree. |In the execution application, the judgnment
debtor applied for rescission of the agreenent of sale on
the ground of default on the part of the vendee in failing
to deposit the balance price. _Under the above
circunstances, this Court held that the vendee, who had
applied for extension of time to deposit the bal ance pri ce,
was not entitled to such extension. This Court observed
that in deciding application under section 28(1), the
Court has to see all the attendant circunstances including
the conduct of the parties. On facts, this Court found that
there was no default on the part of the vendor \026 judgnent
debtor. That no expl anati on whatsoever canme fromthe
vendee \ 026 decree holder for failure to deposit the bal ance
price. 1In the circunstances, on facts, this Court refused
extension of tine to deposit the bal ance price. Therefore,
the said judgnent has no application to the facts of the
present case.

Applying the above tests to the facts of the present
case, the decree in question is not a self operative fina
decree. It is a prelimnary decree. It nerely directs the
Trust to execute the | ease on or before 24.10.1985. It
does not prescribe any consequence of non deposit of
premum It does not prescribe any consequence of non
tender of rent on or before 24.10.1985. Till date, the
decree hol der has paid the premiumof Rs.30 lacs. It has
paid rent anmpunting to Rs.96 lacs. In the circunstances,
it cannot be said that the decree holder intended to
abandon the contract dated 16.8.1980. There is no
positive refusal on the part of the respondent to conplete
the lease. There is no explanation given by the Trust for
not noving the application for rescission of the contract
for nine years. The decree was passed on 25.7.1985
whereas the application for rescission of the agreement is
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dated 3.10.1994. As stated above, the Trust did not |ead
the evidence in suit no.176/81. The corresponding suit
no.87/81 filed by the Trust was di snissed for non-
prosecution. The Trust moved under Order | X Rule 13
CPC for setting aside the decree dated 25.7.1985. That
application was dismssed for default vide order dated
1.8.1987. The Trust noved the application for
restoration which was al so disnissed for default on

16. 7. 1988. The Trust noved in appeal against the
decree dated 25.7.1985. That appeal was al so di snissed.
The decree holder has referred to the entire
correspondence between the parties which indicate that
during this period of nine years in the guise of
negoti ati ons, the decree hol der was prevented fromfiling
execution application. ~The decree hol der was repeatedly
assured of settlenent. The decree hol der was repeatedly
assured that | ease woul d be executed in its favour
Attenmpt- was al so made by the Trustees during the
interregnumto | ease the property to Dilip Chand
Kankaria '‘and Snt. Sudha Kankaria. Lastly, in the
present case, the decree hol der was put in possession
under the deed of assignment dated 20.8.1970. The
respondent was not put in possession under the

agreement dated 16.8.1980. In the circunmstances, the
trial Court erred in directing rescission of the said
agreenment dated 16.8.1980. For the aforestated reasons,
we do not find any nmerit in this appeal.

Bef ore concludi ng, we may point out that till
date the decree hol der has deposited Rs.96 |acs
i ncludi ng premium of Rs.30 |lacs. The decree holder
hereby undertakes to deposit the bal ance anount of
Rs. 19, 20, 000/- within 30 days fromthe date of this
judgrment. He al so undertakes to pay Rs.10, 00, 000/ -
by way of conpensation for |oss, if any.

In the circunstances, we direct the decree
hol der to tender a sum of Rs. 29, 20,000/- within 30
days fromtoday to the Trustees. On receipt, the
Trustees shall execute the |lease in favour of the
respondent herein for 70 years comencing from
1.5.1981 to 30.4.2051

In case the Trustees refuse to accept the said
anmount, the respondent herein shall deposit-the
af orestated anmount of Rs.29,20,000/- in the Court of
2nd Asstt. District Judge, Alipore, Calcutta. On such
deposit, the Oficer nomnated by the trial Court shal
execute the | ease in favour of the respondent in terns
of the agreenent dated 16.8.1980 and as directed by
the trial Court vide order dated 25.7.1985 in title suit
no. 176/ 81.

In case of default, on the part of the respondent,
in tendering/depositing the aforestated anount within
the stipul ated period of 30 days, the agreenent dated
16. 8. 1980 shall stand rescinded and the title suit
no. 176/ 81 shall stand dism ssed.

As regards the paynment of corporation tax,
| ear ned counsel appearing on behal f of the
respondent has invited our attention to clause 4 of the
| ease dated 25.11.1960 whi ch reads as under:\027
"The entire occupier’'s share of
Corporation rates and taxes and the excess
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of Owner’s share of Corporation rates and
taxes over and above the rental anounts as
her ei nbefore provided will be paid by the
Lessee in respect of the portions of the
properties hereby demised in addition to the
nmonthly rents hereby reserved.”

Rel ying on clause 4, |earned counsel for the
respondent submitted that the Trust has failed to pay
its share of corporation tax in ternms of clause 4
guot ed above. It was contended that the respondent
has till date paid an anpbunt of Rs.40 |acs towards
corporation taxes. That the respondent was entitled
to recover fromthe Trustees the owners’ share of
corporation tax.

In order to put an end to the dispute, we
suggested to the | earned counsel ‘appearing on behal f
of the respondent not to press its above claimfor
contri bution of corporation tax fromthe Trustees.
Lear ned counsel appearing on behal f of the
respondent has accepted our suggestion that for the
past period, the respondent-will not make a claimfor
contribution of owner’s share of the corporation tax.
To that extent, the respondent agrees not to press its
above cl aim

In the witten argunents dated 25.10.2004, the
appel l ants herein have filed their Statenent of
Account. A bare perusal of the said Statenent
i ndicates the claimfor interest @8.33% per annum
on nonthly basis. W do not find any basis for such
claim The entire Statement is for recovery of
occupation charges and interest. The itens
mentioned in the Statement do not fall within the
purvi ew of the oral |ease agreenent dated 16.8. 1980.
In the circunstances, it is not possible for this Court
to grant relief under Article 142 of the Constitution,
as prayed.

Subj ect to the above, the appeal fails and is
dism ssed, with no order as to costs.




