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JUDGVENT:
JUDGVENT

ORDER
Cl VIL APPEAL NO. 2681 OF 2007
(Arising out of S.L.P.(c) No. 4716/2006)

ALTAMAS KABI R, J.

Leave granted.
2. The magni tude of the problemcreated by the Tsunam
which hit the Andaman and N cobar Islands on 26th
Decenmber, 2004, and the disaster left inits aftermath, is
difficult to imagine and its effects continue to subsist and
haunt the islanders even today.
3. The Special Leave Petition filed against the judgnent and
order passed by the Division Bench of 'the Circuit Bench of
the Calcutta H gh Court at Port Blair on 16th January, 2006,
in Wit Petition No. 205 of 2005 recounts the various
probl enms that were being faced by the |Islanders in the wake of
the Tsunam and the steps that could be taken to nitigate
their sufferings.

4, Since it was not possible to conclude the hearing of the
appeal itself, we heard the parties on the question of grant of
interimrelief till such time as the appeal could be finally heard
and disposed of.

5. Appearing in support of the appeal, M. Colin CGonsalves

urged that on account of the Tsunam which hit the islands,

ext ensi ve danage had been caused to the shelters and

livelihood of the islanders and in particul ar those inhabiting
the N cobar group of islands. According to him sone of the
maj or problenms included scarcity of potable drinking water,

| ack of nedical facilities for treatment of diseases which had
broken out after the Tsunam, |ack of food and shel ter and
destruction of the neans of livelihood of the inhabitants of
the islands whose main occupation was fishing and

agricul ture. M. Consal ves urged that there was no dearth of
funds for carrying out the work of rehabilitation, but the sane
were not being utilized in a proper manner. He urged that

al t hough there were about 2000 applications pendi ng before

the permanent Lok Adalat at Port Blair, not nore than 100 of
such applications had been di sposed of. He urged that since
sessions of the Lok Adalats were confined to Port Blair, many
of the affected people were unable to approach the Lok Adal at
for necessary conpensation having regard to the geographica

lay out of the islands. M. Gonsalves enphasized the fact
that inter \026 island transport was scarce and the tine taken to
come fromthe N cobar chain of islands to Port Blair took
about a week of travel time. He urged that in order to provide
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proper relief to the persons actually affected by the Tsunam, it
was i ncunbent that Lok Adal ats be held on those islands

whi ch had been severely affected by the Tsunam .

6. According to M. Gonsalves, the next acute probl em was
housi ng and that the design of the shelters which were to be
provi ded by way of rehabilitation was entirely wunsuitable for
the islands where the salinity in the atnbsphere was

extremely high. Fromreports prepared by a team naned

"Integrated Design", a part of the Tata Institute of Soci a
Sciences (TISS) and Habitat International Coalition, M.
CGonsal ves pointed out that steel, iron and tin and ot her

materials such as ceramic tiles were intended to be brought
from the mainland to be used in the construction of the
houses to be provided as part of the rehabilitation programre.
He urged that such a design was entirely unsuitable for the

i sl ands where the percentage of salinity was extrenely high
He urged that the steel work under the ground | evel would
conme directly incontact with saline noisture while those
above ground woul d soon be corroded and would after sone
time danage the structures and reduce themto

envi ronnental -hazards.

7. M. Consal ves urged that there was sufficient tinber
avail abl e for construction of traditional shelters suitable for
the islands by the islanders thenselves on account of the

| arge nunber of trees which had been uprooted during the
Tsunam . This would not only reduce the costs but nake the
rehabilitati on process nore neani ngful and of lasting benefit
to the persons affected by the Tsunani w thout destroying the
ecol ogy and environnment of the islands. However, in the
structures which had al ready been constructed directions
shoul d be given to conplete the flooring as the nonsoons

wer e al nost due.

8. Furthernore, the cost of |abour which would otherwi se
be paid to contractors, would be avail able to the islanders
t hensel ves. M. Consal ves al so urged that the naintenance

of the structures proposed to be constructed woul d be
extremely high and woul d be beyond the capacity of those for
whom they were neant, naking the entire schene an

exercise in futility.

9. M. Consal ves then subnmitted that although nmost of the
fi shermen have lost their boats in the Tsunam, the sanme have
not all been replaced and even those which have been repl aced
are unsuitable for fishing being nade of fibre glass. M.
Gonsal ves subnitted that fishernen of the islands were used

to their traditional boats which were suitable for the kind of
fishing engaged in by them Apart fromtheir practical value
to the fishernen, such boats called "hoodi es" were nmade out of
the trunk of the Paduak tree and were not required to be

regi stered under the | aw involving paynment of taxes and ot her
charges, whereas the said rules were applicable to fibre glass
boat s. Connected with the aforesaid problem is also the
probl em of absence of cold storages. M. Gonsal ves urged that
the two cold storages which had been installed at Canpbel

Bay and at Car N cobar had been destroyed by the Tsunami

and unl ess they were replaced, the fisher folk would not have
any neans of preserving their catch.

10. M. Gonsalves then referred to the destruction of
agricultural lands by intrusion of saline water which had

made it inmpossible for cultivation. To cure the salinity and
make t hose | ands which could be reclainmed suitable once

again for cultivation would take between six to ten years.
According to M. Consal ves, about 10,000 hectares of
agricultural |and which was used for paddy cultivation lies
subnmerged under sea water even till today. Qut of this anpunt
of land, it appears that about 4500 hectares are not
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recl ai mabl e for paddy cultivation and may only be fit for
coconut plantation.

11. It was submitted that it is these persons, who had a
claimto be conpensated and their matters were pending

before the Lok Adal ats of which a small nunber is said to have
been deci ded.

12. The next probl em which according to M. Gonsal ves

requi red i medi ate consideration was the enpl oynent

guar ant ee whi ch had been given by the Administration to

provide a job for one nmenber of the Tsunam affected fanilies.
According to M. Consalves, this schene was based on the
decision to enmploy local people in the construction process,

but although the tribals are willing to construct their own
houses in the traditional nanner, contracts were being given

to contractors fromthe mainland who bring in their own

| abour and material s thereby depriving the |Iocal inhabitants of
the benefits of the schene.

13. The next three problenms referred to by M. Gonsalves in
respect of which imediate action was required to be taken

are perhaps the nost inportant of all the problenms. They
relate to lack of drinking water, health facilities and shortage
of food. Wth regard to the shortage of drinking water, it was
suggested that since the nbnsoon was around the corner
appropriate directions could be given to the loca

adm nistration to arrange for preservation of the rain water by
neans of rain water harvesting and construction of ponds,

where the rain water could be collected and used. As far as
the lack of health facilities was concerned, it was subnitted
that Canpbell Bay, which has a popul ation of about 6000

peopl e, has only one male Doctor.” There is no Lady Doctor to
treat wonen patients and when the only doctor available goes

on leave there is no replacenent. It was suggested that the
Admi ni stration should take i mediate steps to arrange for

nore Doctors who if necessary could be air-lifted to the
different islands in energent situations. It was al so suggested
that serious attenpts should be nade to provide a Lady

Doctor at Canpbell Bay for the same purpose.

14. According to M. Consal ves, there was urgent need to
continue to provide dry rations to the Tsunam -affected people.
M. Consal ves submitted that although dry rations had been
provided to Tunam - affected fanmilies which had been
identified, such supply was for a tine bound period w thin
which time such fanmlies had not been able to rehabilitate
thenselves. It was submitted that it was necessary to

continue to provide dry rations as was being done to the
Tsunami -affected famlies, till such time as the affected
famlies were able to support thensel ves.

15. In conclusion, M. CGonsalves subnmitted that ordinarily
the famlies in question were being provided with two cylinders
of gas since replacenent of enpty cylinders take a long tine in
the islands. He submitted that currently only one‘cylinder is
bei ng supplied causing the famlies to remain wthout gas for

| ong periods. He urged that the system of providing two
cylinders shoul d be restored.

16. Appearing on behalf of the Lt. Governor of the Islands
and the Local Administration, M. T.S. Doabia subnitted that
steps had been taken by the Adninistration on war footing to
provide relief to those who had been devastated by the

Tsunam . He urged that having regard to the geographica

pl acing of the Islands the process of rehabilitation have taken
consi derable tine, but the Administration did not |ack a sense
of urgency in rehabilitating the Tsunam -affected famlies. M.
Doabi a submtted that there were certain things which were
beyond the control of the authorities, such as the placing of
nore doctors and a Lady Doctor at Canpbell Bay, but earnest
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efforts were being made to address the problem

17. Regardi ng the nature of houses being provided for
rehabilitation, M. Doabia submitted that the design had been
approved by experts, both local and central, belonging to the
Public Wirks Department and al so the representatives of the

i sl anders thensel ves who were of the view that the same

woul d prove to be better than the traditional houses of the

i sl anders which were mainly nade of wood. M. Doabi a,

however, submitted that the matter could be re-examined in
respect of the houses which are yet to be built, but as far as
those which had been fully constructed, the same could not be
abandoned but would have to be utilized. Regarding

conpl etion of the flooring of the houses already constructed
M. Doabia assured the Court that instructions would be given
to the local administration to conplete the sanme as early as
possi bl e.

18. As far as the problem of replacenent of damaged boats
are concerned, M. Doabia submtted that many of the
traditional boats had been replaced by fibre glass boats at the
option of the islanders thensel ves, but in the case of boats
which are yet to be replaced a further option could be taken
fromthe affected fishernen. According to M. Doabia, the

fi shermen have al ready been provided with nets to enable
themto comrence fishing, which was their |ivelihood.

19. On the question of supply of drinking water, M. Doabia
pointed out that in the islands there were only a few rivers
whi ch could not be relied upon for supply of fresh water. On
the other hand, the people of the islands depended mainly on
wel | s and ground water harvesting. ~According to himthe |oca
adm ni stration had undertaken a programe to clean out and
recharge the wells which had been affected by the Tsunam .
However, the local adnministration was willing to abide by any
instructions that nay be given in this regard to nake potable
drinking water available to the Tsunami-affected famlies.
Wth regard to the continuance of dry rations, M. Doabia
submitted that by virtue of the interimorder passed in this
matter, the supply of dry rations was being continued, but

sone of the famlies were no longer in need of such rations. In
this regard al so M. Doabia submitted that the | oca

adnmi ni stration woul d have no hesitation to continue to provide
such relief in terms of the interimorder passed by this Court.
20. The subm ssi ons made on behal f of the appell ant and the
Local Governnent indicate that although the work of
rehabilitation of the Tsunam victins has been taken up in al

earnest, there is still a good deal which is required to be done
to aneliorate the msery of the victins.

21. Each of the problens el aborated by M. Gonsal ves needs

to be dealt with to enable the victinms of the Tsunam famlies

to cope with the disaster. The nonsoons are due at any tine

to add to the msery of those who were rendered honel ess by

the Tsunami . Spread of diseases is a serious threat as al so

t he spectrum of hunger

22. In these circunstances we feel that the following interim
directions may be given till the appeal itself can be taken up

for hearing on wider issues, nanely :-

(1) The Local Administration under the guidance
of the Lt. CGovernor shall take i mediate steps

to arrange for rain water harvesting and
construction of cemented tanks for capturing

rain water during the nonsoons for |ater use

by the inhabitants of the different islands. |In
addi tion, i mediate steps should al so be taken

to clean out the existing wells which had been

pol luted by the Tsunami and to recharge the
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sanme, so that the nonsoonal rains can be fully
utilized. If necessary, fresh wells nay al so be
dug to augnent the existing supply of water.

(ii) The dry rations being supplied to the Tsunani
affected famlies be continued till the nonth of
Cct ober 2007 or until the appeal is finally

di sposed of, whichever is earlier. Wile
distributing the free rations the |oca

adnm nistration nay after holding an enquiry

di sconti nue such supply to those fanilies

whi ch were no | onger in need of such help

The Adm nistration may al so consi der

providing two cylinders of cooking gas in place
of one cylinder as is being currently supplied.
(iii) The fishernen who are still to receive
repl acenent for the loss of their fishing boats
shoul d be provided wi th such repl acement as

qui ckl y as possible after obtaining fresh
options fromthemas to the type of boat which
they woul'd I'i ke to have.

(iv) The Local Adninistration should arrange for
the setting up of the col d-storages at Canpbel
Bay and Car Ni cobar.

(v) Ret hi nki ng/shoul d be undertaken wth regard
to the design of the shelters to be provided to
the victins of the Tsunam upon considering

the climatic conditions in the Islands. The
possibility of construction of houses/huts in

the traditional nmanner and design, using
climate-friendly material, such as tinber,

shoul d be expl or ed.

(vi) The Local Adninistration shoul'd seriously
consi der the placenent of nore doctors,

i ncluding a lady doctor in Canpbell Bay and

Car Ni cobar, whose services could also be
utilized in the other inhabited |slands where
there are no nedical facilities.

(vii) The State Legal Services Authority of the
I slands in collaboration with the H gh Court

Legal Services Authority of the Circuit Bench

of the Calcutta H gh Court at Port Blair may
consi der the possibility of holding Lok Adal ats
in Tsunam affected Islands, both in the

Andaman chain of |slands, such as Havel ock

Nei |, Mayabunder, Diglipur and in the N cobar
chain such as Canpbell Bay, Kanorta,

Teressa, Katchal, Hut Bay and Car N cobar

I sl ands to di spose of the cases which are

pending in respect of conpensation and for

di sposing of fresh clains, if any, in that

regard.

(viii) In respect of persons whose agricultural |ands
remai n subnerged with sea water and are yet

to receive conpensation, the Loca

Admi ni stration may consider providing a job

for one menmber of the family in keeping with

the assurances given earlier

Let the appeal be listed for final hearing in the second
week of August, 2007 on a non-m scel | aneous day.




