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JUDGVENT:
JUDGMENT

with
Cvil Appeal Nos. 8032-8033/04 and 8034/ 04

KAPADI A, J.

Civil Appeal Nos. 8031/04 and 8032-8033/04

Bei ng aggrieved by the comon-judgnent dated
22.8.2003 delivered by the Division Bench of the Kerala Hi gh
Court in WA. Nos. 991 and 1316 of 2003, the State has cone
to this Court by way of the present civil appeals.

Facts giving rise to these civil appeals are as follows.

Peekay Re-Rolling MIIs (P) Ltd., respondent herein, was
regi stered as an industrial unit-on 6.9.1991. They claimto
have set up an industrial unit in the State on account of tax
exenption given to industrial units from paynment of 'sales tax
for the fixed period commencing fromthe date of commercia
producti on. Tax exenption was in fact granted under Section
10 of the Kerala CGeneral Sales Tax Act, 1963 ("1963 Act") vide
notification dated 4.11.1993. Under that notification, tax
exenption was adm ssible to nedium scale units for seven
years fromthe commencenent of commercial production. In
the present case, the respondent commenced the said
producti on on 31.3.1995. In between, on account of acute
power shortage in the State, the Governnent issued an Order
inter alia stating that certain industries included in the
negative list would not be eligible for State Investnent Subsidy
and certain other assistance. One of the itens in the negative
list, being item no. 7, was "power intensive units", whose tota
power requirenent exceeded 2500 KVA and where the cost of
power exceeded 25% of the cost of production. By clauses 2
and 4 of the said GO, all units in the negative |i st
provisionally registered on or after 31.12.1993 were denied
State Investnent Subsidy. By clause 3 of the said G O,
expansi on/ noderni zation/ diversification of existing units in
the negative list was al so disqualified fromtax exenption from
the CGovernnment except in cases where an application was
made by the unit on or before 31.12.1993.

Subsequent to the comencenent of commercia

production on 31.3.1995 and prior to March, 1996, additiona

i nvest mnent was nade by the respondent for the construction

of building, installation of plant and machi nery, electrification
etc. This expansion was undertaken for the purpose of
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downline integration to enable the respondent to nmanufacture
steel ingots, an input in the nanufacture of iron rods and
bars. After starting conmmercial production, the respondent
made an application for tax exenption on 20.6.1997. The
Director of Industries issued eligibility certificate and based on
the said certificate, the Conmm ssioner of Taxes granted
exenption on 19.12.1997 on the initial investrment to the
respondent to the tune of Rs. 2.66 crores (approx.) for seven
years from 31.3.1995 to 30.3.2002. During the pendency of

the exenption application before the Director of Industries,
additional capital investnent of Rs. 5 crores (approx.) was
made. This led to the increase in the contract |oad and,
therefore, an application was nmade on 24.9.1997 by the
respondent claimng tax exenption on the basis of additiona
capital investrment. This application dated 24.9.1997 was
rejected by the conpetent authority on the ground that the
respondent was a power intensive unit having a | oad factor of
nore than 2500 KVA. Reliance was placed on G O dated

26/ 27.11.1993in that regard. This order led to litigation

Wt hout going into unnecessary details, suffice it so state that
bot h, the Governnent and the Director of |ndustries,

proceeded to reject the claimfor tax exenption by placing
reliance on the above G O dated 26/27.11.1993. This led to
the filing of OP. Nos. 32947 and 32807 of 2000 by the
respondent herein in the H gh Court. To conplete the

chronol ogy of events, on 19.4.1994 the Government issued a
clarification to the G O dated 26/27.11.1993. By the said
GO, it was clarified that tax exenption would continue to be
avail able to all industries which were provisionally registered
before 31.12.1993 and only those industries in the negative
list which stood registered on or after 31.12.1993 al one woul d
be ineligible for financial assistance/ tax exenption fromthe
Government. Therefore, in the said OP. Nos. 32947 and

32807 of 2000 one of the grounds taken by the respondent

was that the Governnment as well as the Director of Industries
had erred in denying tax exenption to the respondent w thout
considering the clarificatory G O dated 19.4.1994. 'In the said
wit petitions, the order passed by the Director of Industries
dated 21.10.2000 hol ding that the respondent was not entitled
to tax exenption in respect of the additional capita

i nvestments was questioned. This order was passed by the
Director of Industries based on an inter departnmental |etter
dated 5.7.2000 addressed by the Principal Secretary to the
Director of Industries, which the Departnent has terned as
“clarification". Before the H gh Court, it was also contended by
the respondent that eligibility for tax exenption had to be
decided only with reference to statutory notification under
Section 10(1) of the said 1963 Act and not with reference to
the general executive orders which do not have statutory
flavour and that by the said G O dated 26/27.11.1993 it was
not open to the State Governnent to withdraw the benefit of
tax exenption granted vide notification dated 4.11.1993.

By judgnent dated 10.4.2003, the | earned Single Judge
held that G O dated 26/27.11.1993 was a conprehensi ve
Notification dealing with various subjects. It was further held
that even under Section 10(3) of the said 1963 Act, specific
power was given to the Government to cancel or nodify any
notification under Section 10(1) of that Act and, therefore, the
effect of the said G O dated 26/27.11.1993 was to nodify/
amend Notification dated 4.11.1993. The | earned Single Judge
further held that when the Governnent had statutory power to
i ssue such a notification, any G O issued without reference to
the provisions of the statute should be deenmed to be issued in
exerci se of such power. In the circunstances, the contention
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advanced on behal f of the respondent to the effect, that G O
dated 26/27.11.1993 cannot cause an amendnent/

nodification to the statutory notification dated 4.11.1993
under Section 10(1) of the said 1963 Act, stood rejected. In the
petition, one of the contentions raised by the respondent was
that the respondent’s unit was not a Power Intensive Unit
because its expenses on account of the cost of power was |ess
than 25% of the cost of its total production. In this connection
respondent placed reliance on clause 7 of G O dated

26/ 27.11.1993. This argunment was rejected by the |earned

Si ngl e Judge hol ding that the issue can be decided on
interpretation of clause 7 with reference to the connnected

| oad and not with reference to the cost of production
attributable to power charges. The | earned Single Judge
interpreted the word "and’ in clause 7 and read it as

di sjunctively. On that basis, the |earned Single Judge held
that though the word 'and’ was wused in clause 7, the two
conditioons, nanely, the contract | oad above 2500 KVA and the
cost of power at nore than 25%of the cost of production,
cannot be read conjunctively and that they have to be read

di sjunctively.~1n other words, the l[earned Single Judge has
read the word "and’ as 'or’. The learned Single Judge al so
rejected the contention raised by the respondent that the
respondent was entitled to exenption since its unit stood

regi stered before 31.12.1993. This argunent was rejected on
the ground that under clause 3 of G O dated 26/27.11.1993
expansi on of existing unit in the areas included in the negative
list was not entitled to tax exenption unless application was
made on or before 31.12.1993. According to the learned Single
Judge, the respondent was granted tax exenption on initia

i nvestnents for the full period of seven years from 31.3. 1995
to 30.3.2002. This, according to the |earned Single Judge, was
in viewof the clarificatory G O dated 19.4.1994. According to
the | earned Single Judge, the respondent’s unit was not in the
negative list on 26.11.1993. It cane under the negative |ist
only by virtue of additional investments nade by the

respondent after 1.7.1995 and, therefore, it was not a case of
existing industry in the negative list making additiona

i nvestments and clai mi ng tax exenption thereon. According to
the |l earned Single Judge, it was a case where by making
addi ti onal investnents, the respondent had brought its unit
into the negative list. For the aforestated reasons, O P. Nos.
32807 and 32947 of 2000 were di sm ssed.

Aggri eved by the said judgnent, the respondent herein
carried the matter in wit appeals to the Division Bench. By
the i npugned judgnent, it has been held that, G O dated
26/ 27.11.1993 was a general Notification w thdrawi ng grant of
subsidy and as against the said G O, the exenption
Notification dated 4.11.1993 was a specific Notification issued
under Section 10(1) of the said 1963 Act and, therefore, the
specific Notification would override the general G O/
Notification dated 26/27.11.1993. Accordingly, the wit
appeal s were all owed, hence, these civil appeals.

W are of the view that the State Governnent had the
authority under Article 162 of the Constitution to issue G O
dated 26/27.11.1993 wi thdrawi ng the tax exenption on
account of acute power shortage in the State. However, for the
reasons nentioned hereinbel ow, we are not exam ning the
| arger question of principle, nanely, applicability of specific
Notification under Section 10(1) of the 1963 Act vis-‘-vis
conprehensive Notification dated 26/27.11.1993 issued by
the Mnistry of Industries withdrawing all tax exenptions
i ncl udi ng those under Section 10(1) of the 1963 Act.
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We are proceeding on the basis that the conprehensive

G O dated 26/27.11.1993 issued by the State Governnent on
account of acute power shortage is applicable to the facts of
the present case. It is undisputed that on 4.11.1993 the State
CGovernment had issued a statutory Notification under Section
10(1) inter alia granting exenption to nediumscale units from
paynment of sales tax for seven years. Sinmlarly, the State had
gi ven concessi ons under Electricity Act. It had prom sed
subsidies. Al these exenptions/ concessions were withdrawn

by GO dated 26/27.11.1993 by the Mnistry of Industries on
account of acute power shortage. W do not find any infirmty
in the issuance of the said G O dated 26/27.11.1993

The question still remains as to the scope of the
clarificatory G O dated 19.4.1994. This question has not been
exam ned by the Division Bench. According to the appellants,
the said clarificatory GO was not applicable to units which
made additional investnents after 26.11.1993. However, this
aspect 'has not been exam ned by the Division Bench. The

Di vi si on ‘Bench has al so not examined clause 3 of G O No.

169/ 95/ 1 D-dated 1.11.1995, which reads as foll ows:

"3. I nvestnments in generators shall be

eligible for the purpose of Tax Exenption

Addi tional investment for bal anci ng equi prent

and |ines of backward or forward integration

shall qualify only as additional investnent for

the purpose of tax exenption. Additional

i nvestment for purposes of determ ning tax

exenption eligibility will mean those

i nvestments necessary to the running of the

unit which however do not; qualify

i ndependent |y as expansi on/diversification/

noder ni zation, units shall consequently be

entitled only to increase in the nonetary linit

for tax exenption already enjoyed w t hout

extension in the period. Tax Exenption for

addi ti onal investnents may be given during

the period the unit is enjoying its initial Tax

Exenption or when the unit is enjoying tax

exenpti on on account of expansion/

di versification/ nodernisation."”

The Director of Industries, in his order dated 21.10.2000
while rejecting the respondent’s claimfor tax exenption has
relied upon an inter departnmental letter dated 5.7.2000. The
effect of this letter has al so not been considered by the

Di vi sion Bench, whether the letter is an anendnent or a
clarification.

Similarly, the Division Bench has failed to consider
clause 7 of G O dated 26/27.11.1993. W reproduce
her ei nbel ow cl ause 7:

"7. Power intensive units based on electro

thermal/ electro chenical processors or units

where total power requirenment exceeds 2500

KVA of contract | oad and where cost of power

is more than 25% of cost of production of the

items manuf actured except where the units

generate their power requirenents in excess of

2500 KVA of contract | oad by own captive

power . " (enphasi s suppli ed)
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As stated above, according to the appellants, the word
"and’ in the above quoted cl ause should be read as 'or’
wher eas, according to the respondent, clause 7 defines power
intensive units to nmean units whose total power requirenent
exceeds 2500 KVA of contract |oad and where the cost of
power is nore than 25% of cost of production of the itens
manuf actured by the units. As stated above, the |earned
Si ngl e Judge has accepted the contenti on advanced on behal f
of the appellants herein. However, this is an inportant aspect.
The said clause 7 refers to the Load Factor and to the cost of
power as percentage of cost of production. According to the
appel l ants, the Cost Factor has no nexus w th the object
sought to be achi eved, nanely, |owering of consunption.
According to the appellants; under clause 7 both the cost and
the load factors were required to be taken into account so that
in cases where the limt of 2500 KVA is not exceeded,
investnment is not discouraged. According to the appellants, if
both the conditions were to be satisfied for making a unit
power intensive unit then, in the present case, the said G O
dated 26/27.11. 1993 woul d not apply since during the
rel evant period the respondent’ s unit did not incur expenses
on account of cost of power exceeding 25% of the total cost of
production. In the present case, the D vision Bench has failed
to consider the fol l'owi ng aspects in the mtter of
interpretation of clause 7 of the said G O dated
26/27.11.1993. The reason for issuance of the said G O was
to curb excess electricity consunption and not to curb
additional investnents. The underlying reason for issuance of
the said GO was to restrict power consunption and not to
restrict expansion of units in ternms of additional investnents.
This is the basic argunent advanced on behal f of the
respondent in support of their contention that the word 'and
in clause 7 should be read conjunctively. On the other hand, it
is argued on behalf of the appellants that the word 'and’ in the
sai d cl ause should be read as 'or’ since the reason for issuance
of the said GO was to curb excess-electricity consunption
ei ther by way of exceeding the prescribed ceiling of 2500 KVA
or by way of additional investnents (capital expenditure for
additional facility). These aspects have not been considered by
the Division Bench though it had been considered in favour of
the appellants by the | earned Single Judge.

For the above reasons, we hold that the State
CGovernment was entitled to i ssue conprehensive G O dated
26/ 27.11.1993 on account of acute power shortage in the
State. We further hold that the conprehensive G O applies
across the board to all units which becanme power intensive
units. To that extent, we find nerit in the civil appeals filed by
the State. However, since the Division Bench of the H-gh Court
has not examined the points referred to above, to that extent
alone, we remt the natter to the Division Bench for its
consi der ati on.

Subj ect to above, the civil appeals filed by the State stand
all owed. There is no order as to costs.

Civil Appeal No. 8034/04
[Sales Tax Officer & Os. v. PremiumFerro Alloys Ltd.]

Al t hough, the dates of events are different, the matter is
simlar on the question of withdrawal of tax exenption to the
case just decided vide Civil Appeal Nos. 8031/04 and 8032-
8033/ 04 concerning Secretary to Governnent & Ors. v.
M s Peekay Re-rolling MIls (P) Ltd.
One of the points which arises for determnation in the




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 6 of 7

present case is whether Premium Ferro Alloys Ltd. is entitled
to claimtax exenption on additional investnents made after
24.11.1998. It is urged on behalf of the said conpany
(respondent herein) that G O No. 169/98/1D dated

24.11.1998 by which the State Governnent nodified the

negative list by including all types of steel re-rolling mlls
units manufacturing iron ingots, operated prospectively. In
this connection reliance was placed on clause 3 of the said
GO

We do not find any nerit in the above contention. W
guot e herei nbel ow cl ause 2 and clause 3 of the said GO
dated 24.11.1998.

"2 The Director of |ndustries & Commrerce

has in his letter read above proposed sone

nodi fications to the negative list. The

Gover nnment have exam ned the proposal of the
Director of Industries & Commerce and

decided to anend the G O read above by

i ncluding the follow ng i ndustries also in the
negative list.

1. Met al Crushers including Ganite
Manuf acturing Units.
2. Al types of steel Re-Rolling MIIs,

Units Manufacturing iron ingots.

3. Ferro Silicon

4. Cal ci um Carbi de

5. Cenent Manufacturing

6. Pot assi um Chl orat e

3. This order will be effective fromthe date
of order and will be applicable to-all units

taking provisional registration or IEM SIA as
the case may be fromthe date of this order. All
the conditions stipulated in the G O read

above and subsequent anendnents/

clarifications issued thereon will be applicable
to this order also."

Readi ng t he above two clauses, it is clear that the G O
dated 26/27.11.1993 got nodified by G O dated 24.11.1998
Therefore, if the said GO dated 26/27.11.1993 is found to be
applicable then the G O dated 24.11.1998 which is

nodi fication of the earlier G O dated 26/27.11.1993 woul d
apply as a clarificatory GO.. W may reiterate that in our
judgrment in Civil Appeal Nos. 8031/04 and 8032-8033/04 the
guestion of interpretation of clause 7 of G O dated

26/ 27.11.1993 has been remtted to the H gh Court. However,
as far as retrospectivity of GO dated 24.11.1998is
concerned, we are of the viewthat the said GO is
clarificatory. Therefore, there is no nerit in the contention
rai sed on behalf of PremumFerro Alloys Ltd. that the said
G O dated 24.11.1998 is prospective and not retrospective

However, the issues, which we have renitted to the
Di vision Bench in the earlier matters (Civil Appeal Nos.
8031/ 04 and 8032-8033/04), also arise in the present case.

In the circunstances, we renmt this case also to the

Di vi si on Bench. Accordingly, we request the Division Bench of
the Hi gh Court to tag WA. No. 1477 of 2003 with WA. Nos.
991, 1316 and 1561 of 2003 and deci de the appeal s

accordi ngly.
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Subj ect to above,
to costs.

t he appeal

is allowed with no order

as




