REPORTABLE
I N THE SUPREME COURT OF | NDI A
CRI M NAL APPELLATE JURI SDI CTI ON

CRI M NAL APPEAL NO 1883 OF 2013
( @PECI AL LEAVE PETITION (CRL.) NO. 7066 OF 2009)

STATE OF Bl HAR & ANR ... APPELLANTS
VERSUS

LALU SI NGH ..RESPONDENT

JUDGMENT

CHANDRAMAULI KR. PRASAD, J.

Wiile dismssing the Wit Petition, the High
Court has nmde observations which have far reaching
consequences and accordingly the State of Bihar,
aggrieved by the sane has preferred this Special
Leave Petition. The observations nade read as
fol | ows:
“l have no doubt in taking this view
t hat under Section 36 of the Code of
Crim nal Procedure, the higher police
officials have got sane powers as

avai l able to the officer-in-charge of
a police station under them but the
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power is available only with respect
to supervising the investigation or
participating into the investigation
to sone extent but wunder section
173(2) of the Code of Crimnal
Procedure, the final view over the
I nvestigation of a case with regard
to filing charge sheet or final form
has to be taken by the concerned
officer-in-charge only and he only
has the authority to file the charge
sheet in the case”
Wi | e doing so, however, the Hi gh Court has not
guashed the report submtted by the Inspector of the
Crim nal I nvestigation Departnment of the State

Gover nnent .

It is the aforesaid observation, which is the

subject matter of this special |eave petition.

Leave granted.

Facts lie in a narrow conpass:

On the basis of an oral statenent nade by one
Shail Kumari Devi before the officer-in-charge of
Mar haura Police Station, Mirhaura, P.S. Case No. 148
of 2004 was registered under Section 302/34 of the

| ndi an Penal Code and Section 27 of the Arns Act.
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The officer-in-charge of the Police Station took up
the investigation, but before he could conplete the
sane, and submt report in terns of Section 173 of
the Code of Crimnal Procedure (hereinafter referred
to as the “Code”), the Director General of Police
entr ust ed t he | nvesti gation to t he Crim nal
| nvestigation Departnent, (hereinafter referred to as
“C.1.D.7") and t he t ask for conduct i ng t he
I nvestigation was assigned to an |nspector. The
| nspector of C.I.D. conducted the investigation and
submtted the charge-sheet against the accused
per sons. On consideration of the charge-sheet and
the mterials collected during the —course of
| nvestigation, the Chief Judicial Magistrate, Saran
took cognizance of the offence and directed for
| ssuance of process. One of the accused, nanely Lalu
Si ngh, aggrieved by the sanme, preferred wit petition
before the H gh Court for quashing the prosecution,
inter alia, on the ground that under Section 173(2)
of the Code only an officer in-charge of a Police

station has the authority to do that and, therefore,
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t he charge-sheet submitted by the Inspector, C 1.D.

Is fit to be quashed.

The H gh Court considered the aforesaid
subm ssion and though it declined to quash the
charge-sheet, it nmade the observation quoted above
and held that it is the officer-in-charge only who

can file the charge-sheet.

We have heard M. Manish Kumar, |earned Counsel
for the appellants and M. Nagendra Rai, |earned

Seni or Counsel for the respondent.

M. Kumar contends that the Inspector of CI.D.
possesses the power to submt report under Section
173(2) of the Code and the observation nmade by the
High Court is erroneous. M. Rai, however, submts
that in the facts of the present case, the H gh court
was justified in nmaking the observations as quoted

above.

In view of the rival subm ssions, we deem it
expedient to analyse the schene of the Code and the

provisions of the Bihar Police Manual. Section 173
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of the Code contenplates submssion of report on
conpl etion of investigation. Section 173(2) of the
Code which is relevant for the purpose reads as
fol | ows:

“173 — Report of police officer on
conpl etion of investigation-

(1) XXX XXX XXX

(2)(i) As soon as it is conpleted,
the officer in charge of the police
station shall forward to a Magistrate
enpowered to take cognizance of the
of fence on a police report, a report
in the form prescribed by the State
Governnent, stating —

(a) the nanes of the parties;

(b) the nature of the infornmation;
(c) the nanes of the persons who
appear to be acquainted with the
ci rcunst ances of the case;

(d) whether any offence appears to
have been commtted and, if so, by
whom

(e) whether the accused has been
arrest ed,

(f) whether he has been rel eased
on his bond and, if so, whether
with or without sureties;

(g) whether he has been forwarded
I n custody under section 170;
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(h) whether the report of the
nmedi cal exam nation of the wonan
has been attached wher e
I nvestigation rel ates to an
of fence under section 376, 376A,
376B, 376C or 376D of the Indian
Penal Code (45 of 1860).

(ii) The of ficer shal | al so
conmuni cate, in such manner as nmay be
prescribed by the State Governnent,
the action taken by him +to the

per son, | f any, by whom the
I nformati on rel ating to t he
comm ssion of the offence was first
gi ven.

XXX XXX XXX

From a plain reading of the aforesaid
provision, it is evident that it is the officer-in-
charge of a police station who is authorized to
forward report in the prescribed form to the
Magi strate enpowered to take cogni zance. Section 36
of the Code deals with the power of superior officers
of police wth reference to the officer-in-charge of

a police station, sane reads as foll ows:

“36. Powers of superior officers of
police.- Police officers superior in
rank to an officer in charge of a
police station nmay exercise the sane
powers, throughout the local area to
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which they are appointed, as may be
exercised by such officer within the
limts of his station.”

Therefore, wunder the schene of the Code the
power to submt report in terns of Section 173(2) of
the Code is with the officer-in-charge of the police
station. Further, in view of Section 36 of the Code,
police officers superior in rank to an officer-in-
charge of the police station throughout the |ocal
area have been conferred with the authority to
exercise the sanme power as that of officer-in-charge
of police station. In the present case, t he
I nvestigation has been conducted by Inspector of
C.1.D. and he had submtted the report under Section
173(2) of the Code. Therefore, the question is as to
whet her the Inspector of CI.D. can be treated in |aw
as the officer-in-charge of the police station for
the purpose of submtting the report contenplated
under Section 173(2) of the Code. The State
Governnent, in exercise of the powers under Sections
7 and 12 of the Police Act, 1861, has framed the

Bi har Police Mnual . Chapter 15 thereof deals wth
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the <constitution and functions of the Crimna

| nvestigati on Departnent. Rule 431, with which we
are concerned in the present appeal, reads as
foll ows:

“431. (a) Sub-Ilnspectors of the
departnent deputed to districts have
not the powers of an officer in
charge of a police-station nor of the
subordinate of such an officer,
unless they are posted to a police-
station for the purpose of exercising
such powers. It follows that unless
so posted they have not the powers of
i nvestigation conferred by Chapter
Xil, &.P.C. and their functions are
confined to supervising or advising
the I ocal officers concerned. |If for
any reason it be deened advisable
t hat a Sub- | nspect or of t he
depart nent shoul d conduct an
I nvestigation in person, the orders
of the Inspector-General shall be
taken to post himto a district where
he shall be appointed by the
Superintendent to the police-station
concerned. Such a necessity wll not
arise in case of Inspectors of CI.D.
as given in sub-rule (b) bel ow

Sub- I nspectors of the departnent
shall not be enployed to conduct
| nvestigations in person unless such
orders have been obtai ned.

(b) Under section 36, C.P.C
| nspectors and superior officers of
the C.1.D. are superior in rank to an
officer in charge of a police-station
and as such may exercise the sane
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powers throughout the State as may be
exercised by an officer in charge of
a police-station within the limts of
his station.”

Rul e 431(b) makes the Inspectors and superior
officers of the C1.D superior in rank to an
officer-in-charge of a police station and they have
been <conferred with the sanme powers as may be
exercised by an officer-in-charge of a police
station. This Rule, therefore, envisages that an
| nspector of C 1.D. can exercise the power of an
officer-in-charge of a police station. Here, in the
present case, as stated earlier, the investigation
was conducted by the Inspector of CI1.D. and it is he
who had submitted the report in terns of Section 173
of the Code. In view of what we have observed above,
the Inspector of CI1.D. can exercise the power of an
officer-in-charge of a police station and once it is
held so, its natural corollary is that the |nspector
of C1.D. is conpetent to submt the report as
contenpl ated under Section 173 of the Code. The case

in hand is not one of those cases where the officer-
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in-charge of the police station had deputed the
| nspector of C.1.D. to conduct sone steps necessary
during the course of investigation. Rather, in the
present case, the investigation itself was entrusted
to the Inspector of C1I1.D. by the order of the
Director Ceneral of Police. In such circunstances,
in our opinion, it shall not be necessary for the
officer-in-charge of the police station to submt the
report under Section 173(2) of +the Code. The
formation of an opinion as to whether or not there is
a case to forward the accused for trial shall always
be wth the officer-in-charge of the police station
or the officers superior in rank to them but in a
case investigated by the Inspector of CI.D., all
these powers have to be perforned by the Inspector
hi mself or the officer superior to him In view of
what we have discussed above, the observations nade
by the Hgh Court in the inpugned judgnent is

erroneous and deserve to be set aside.

The H gh Court while comng to the aforesaid

conclusion has greatly been swayed by the observation
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of this Court in the case of M.C.Mehta (Taj Corridor
Scam) v. Union of India, (2007) 1 SCC 110. I n that
case the Court was considering the scope of Section
173(2) of the Code in case of difference of opinion
between the team of investigating officers and the
|aw officers on one hand and the Drector of
Prosecution of the sane investigating agency i.e.
C.B.1., on the other hand, on the question as to
whet her there exist adequate materials for judicial
scrutiny against the accused persons. In this
background this Court held that it is the officer-in-
charge of the police station, who is conpetent to
form final opinion. In this connection, it has been
observed as foll ows:
“31. As stated above, the
formation of the opinion, whether or
not there 1s a case to place the
accused on trial, should be that of
the officer in charge of the police
station and none else. Under the CBI
Manual, the officer in charge of the
police station 1s the SP. In this
connection, we quote hereinbelow the
CBI Manual, which though not binding

on this Court 1in Supreme Court
monitored cases, nonetheless, the
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said Manual throws 1light on the
controversy in hand.”

In the <case in hand, there is no such
controversy. The case was transferred to the C1.D.
and it was entrusted for investigation by an
| nspector of C.I.D., who possesses a rank superior to
an officer-in-charge of the police station as per
Rul e 431(b) extracted above and, therefore, conpetent
to form opinion in terns of Section 173(2) of the
Code, subject of course to the power of superior

of ficer.

In the result, we allow this appeal, set aside
t he inpugned observations, but w thout any order as

to the costs.

........................................... J.
( CHANDRAMAULI KR. PRASAD)

........................................ J.

NEW DELHI ,
OCTOBER 29, 2013
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