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ACT:

Industrial Disputes Act, 1947 Section 9-A-Appellant
payi ng conpensatory, ' all owance to ~workmen voluntarily but
withdrawing it later unilaterally w thout notice to workmen-
Appel lant, if entitled to w thdraw the concessi on

HEADNOTE

By virtue of a notification dated Septenber 3, 1957,
the Central Covernment granted conpensatory al |l owance
according to certain rates ‘to all Central Governnent

enpl oyees posted throughout Assam The appell ant thought it
fit in the circunstances to grant conpensatory allowance to
all its enployees in Septenber 1959. It was not made through
any standing order or circular. Thereafter there was anot her
notification by the Central Covernnent dated Decenber 8,
1960 by which it was provided that the enployees in receipt
of the conpensatory allowance would be given the option to
choose the house rent allowance or conpensatory allowance
but will not be entitled | o draw both. this was to remain in
force for five years. In view, however, of the notification
dat ed Decenber 8, 1960, the managenent thought that the
contents of the circular were binding on the conpany and
therefore they wunilaterally. without giving any notice to
the workers, w thdrew the concession of the conpensatory
al  owance which had been granted to the workers in Septenber
1959. This concession was wthdrawmn with effect fromJuly
1960. The workers moved the Government for rmaking a
reference to the Tribunal because a dispute arose between
the parties regarding the conpetency of the appellant to
wi thdraw he concession granted by it wunilaterally. The
Government nade a reference to the Industrial Tribunal which
has held that there was a di spute between the parties and as
s.9A of the Industrial D sputes Act, 1947, has not been
conplied with by the Conmpany the nmanagenent was not legally
entitled to wth- draw the concession of the Assam
Conpensatory Allowance granted to. the enployees. This
appeal has been preferred by the managenent on the basis of
the specials | eave granted by this Court.
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It was contended for the appellant (i) that the
conpensatory al |l owance was given purely on the basis of’ the
Central Covernment circular dated Septenber 3, 1957, on the
di stinct understanding that it was a tenmporary measure which
could be withdrawn at the will of the enployer and did not
amount to a condition of service at all; (ii) that even if
the provisions, of s.9A of the Act applied, since the
managenent had substituted the house rent allowance for
conpensatory all owance the workers were not adversely
affected and, therefore, it was not necessary to give any
notice to thembefore wthdrawing the concession of the,
conpensat ory al | owance.

Rej ecting the contentions and dism ssing the appeal
N

HELD: (i) ’'There is no evidence to show that the
management bef ore granting t he concessi on of t he
conpensatory all owance had in ~any way indicated to the
workers that this was only a 'stop-gap arrangenent which
could be 'withdrawnafter the housing subsidy was granted.
Even before  the unilateral wthdrawal of the concession
granted by the appellant no notice was given to the workers
nor. were they taken into confidence, nor any attenpt was
made to open a dialogue with themon this question. So far
as the conmpensatory allowance is concerned it was given in
order to enable the workers to nmeet the high cost of living
in a far-off and backward area |i ke Assam [t had absol utely
no casual connection with the housing subsidy or house rent
all owance which 'was a different type of concession
Furthernore, the grant of conpensatory allowance by the
appel l ant was indeed a very charitable act which showed that
the enpl oyers were extrenely synpathetic towards the need of
their
111
workers. In these circunstances, t he concl usi on is
irresistible that the grant of conpensatory all owance was an
inmplied condition of service so as'to attract the mandatory
provisions of s. 9A of the Act. Twenty-one days notice has
to be given to the worknen. This was not done in this case.
[ 113C 114B]

Wor kman  of H ndustan Shi pyard (Private) Ltd. wv.
I ndustrial Tribunal Hyderabad and others, [1961} 2 L.L.J.
526, Bhiwani Textile MIls v. Their The Wrkman and others
[1969] 2 L.L.J. 739, G| and Natural Gas Conmi ssion'v. The
Workman [1973] 2 S.C.R 482, Hindustan Lever Ltd. v. Ram
Mohan Ray and Other [1973] 4 S.C.C. 141, and Ms. Tata lron
and Steel Co. Ltd. v. The W rkman and others[1972] 2 S.C.C
383, referred to.

(ii) The conpensatory all owance and housi ng subsidy are
two different and separate categories of the terns of
service conditions and they cannot be clubbed together, nor
can one be nade dependent on the other. the object of these
two concessions is quite different and both of them serve
quite different purposes.

[ 118A- B]

JUDGVENT:

ClVIL APPELLATE JURISDICTION. Cvil Appeal No. 377 of
1970.

Fromthe Award dated the 22nd October, 1969 of the
I ndustrial Tribunal, Gauhati in Reference No. 16 of ]965.

Anand Prakash and D. N. Mshra, for the appellant.

D.L. Sen Gupta and S. K. Nandy, for respondents.

The Judgrment of the Court was delivered by
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FAZAL AL1, J.-This is an appeal by special |eave
against the award dated OCctober 22, 1969 by M. R Medhi,
Presiding officer, I ndustrial Tribunal. Gauhati on a
reference nade to the Tribunal by the Governnent of Assam by
virtue of its notification No. FLR 46/611 194 dated July
14,1965 in view of an industrial dispute having existed
between the parties. The appellant is the managenent of the
Indian oil Corporations Ltd. which has undertaken what is
known as the Assam oil Refineries situated at Gauhati. The
reference to the Tribunal was nade by the Governnent in the
foll owi ng circumst ances:

By virtue of a notification dated Septenber 3, 1957,
the Central Governrment. - grant ed conpensatory all owance
according to certain rates to all Central Governnent
enpl oyees posted throughout Assam The appellant set up the
refinery sone time in the year 1959 and in view of the
circular of the Central CGovernnment referred to above the
managenment, thought it fit in the circunstances to grant
conpensatory allowance to all “its enployees sonme tine in
Sept enber. 1959. The grant of compensatory all owance was not
made t hrough any standing order or circular but it is
alleged to have been given as an inplied condition of
service. Thereafter there was another notification by the
Central Covernnment ~dated Decenber 8, 1 960 by which it was
provided that the enployees in receipt of the conpensatory
al | owance woul d be given the option to choose the house rent
al | owance or conpensatory all owance but will not be entitled
to draw both. This '‘order was to remain in force for five
years. By virtue of “another notification dated August 9,
1965 the Central Government made it further clear that the
enpl oyees of the Central Governnent would have to draw
ei ther conpensatory allowance at the existing rates or the
house
112
rent allowance but not both. In view, however, of the
notification dat ed Decenber 8, 1960, alluded to above, the
managenent thought that the contents of the circular were
bi nding on the Conpany and, therefore, they unilaterally,
without giving any notice to the workers, wthdrew the
concession of the conpensatory allowance whi ch had been
granted to the workers in Septenber 1959. Thi s concession
was withdrawn wth effect fromJuly 1960. The workers noved
the Government for naking a reference to the Tribuna
because a dispute arose between the parties regardingthe
conpetency of the appellant to wthdraw the  concession
granted by it unilaterally. The Governnent nade a reference
to the |Industrial Tribunal which has held that there was a
di spute between the parties and as s. 9A of the Industria
Di sputes Act, 1947-hereinafter referred to as 'the Act’-has
not been conplied with by the Conpany the nmanagenent was not
legally entitled to withdraw the concession of the Assam
Conpensatory Allowance granted to the enployees. The award
of the Industrial Tribunal was published by the CGovernnent
of Assamin the Gazette dated July 14, 1965

Dr. Anand Prakash, counsel for the appellant, nade the
followi ng three contentions before us:

(1) that the conpensatory allowance was given
purely on the basis of the Central Governnent
circular dated Septenmber 3, 1957, on the

di stinct wunderstanding t hat it was a
temporary measure which could be w thdrawn at
the will of the enployer and did not anount

to a condition of service at all
(2) that even if the provisions of s. 9A of the
Act appli ed, since the managemnent had




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 4 of 9

substituted the house rent allowance for
conpensatory all owance the workers were not
adversely affected and therefore, it was not
necessary to give and notice to them before
wi t hdr awi ng t he concessi on of t he
conpensatory al |l owance: and

(3) that even if the provisions of s. 9A of the
Act were not conplied wth, the Tribuna
shoul d have at least gone into the question
on nmerits instead of basing its award on the
guestion of applicability of s. 9A of the

Act .
Bef ore, however, dealing with the contentions raised
before us, it may be necessary to nmention a few admtted

facts. In the first place it 1 is the admtted case of the
parties that the circulars of the Central CGovernment were
not bi ndi ng" on- the appellant Corporation, but the
Corporation chose tofollowthemin its own w sdom Secondly
it is also ' ' ~admitted that at the tine well the
concession of conpensatory allowance was granted to the
enpl oyees of the Corporation. there was nothing to show that
it was given only by way of an interim neasure which
113
could be wthdrawn at the will of the enployer. Thirdly it
is also not disputed that before w thdrawing the concession
of compensatory allowance in August 1960 the appel |l ant gave
no notice to the workers, not did it consult themin any way
bef ore depriving themof the concession originally granted
by the enployer. In fact the Tribunal has found very clearly
that the act of the Corporation in granting the Assam
Conpensatory Al l owance was an independent one and nade out
of their own volition, though the circulars of the Centra
Governnment nay have been one of the factors that swayed the
deci sion of the nmanagenent. It is against the background of
these admtted facts and circunstances that we have to
exam ne the contentions raised by counsel for the appeal in
this appeal

As regards the first contention that the concession of
the conpensatory all owance was granted to the workers by way
of a tenporary 4 neasure and woul d not -amobunt to a condition
of service, we find absolutely no material on the record to
support the same. There is no evidence to show that the
managenent bef ore granting the concessi on of t he
conpensatory allowance had in any way indicated to the
workers that this was only a stop-gap arrangenment which
could be withdrawn after the housing subsidy was granted.
Even before the unilateral wthdrawal of the ~concession
granted by the appellant no notice was given to the workers
nor were they taken into confidence, nor any  attenpt was
nade to open a dialogue with themon this question. |Indeed
if the circulars of the Central CGovernnent are adnittedly
not binding on the Corporation, then we are wunable to
appreciate the stand taken by the appellant that the
management unilaterally withdrew the concession nerely
because of the Central Governnent circulars. So far as the
conpensatory all owance is concerned it was given in order to
enable P the workers to neet the high cost of living in a
far-of f and back ward area like Assam It had absolutely no
causal connection wth the housing subsidy or house rent
al  owance which was a different type of concession
Furthernore, the grant of conpensatory allowance by the
appel | ant was indeed a very charitable act which showed that
the enployers were extrenely synpathetic towards the needs
of their r workers. In there circunstances we have no
hesitation in holding that the grant of conpensatory
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al | owance was undoubtedly an inplied condition of service so
as to attract the nandatory provisions of s.9A of the Act
whi ch runs thus:

"No enpl oyer, who proposes to effect any change in
the conditions of service applicable to any workman in
respect of any matter specified in the Fourth Schedul e,
shal | effect such change, -

(a) without giving to the workmen likely to be
affected by such change a notice in the prescribed
manner of the nature of the change proposed to be
ef fected; or

(b) within twenty-one days of giving such notice:

Provided ............. ... ........ "

An analysis of s. 9A of the Act clearly shows that this
provi sion cones into operation, the nonent the enployer
proposes to change any condi

114
tion of  service applicable to any workman, and once this is
done twenty- one ~days notice has to be given to the

wor knmen.. Thi's admittedly was not done in this case. By
wi t hdrawing the Assam Conpensatory Al lowance the enpl oyers
undoubt edly effected substantial change in the conditions of
service, because the workmen were deprived of t he
conpensatory all owance for all, time to come.

Dr. Anand Prakash however relied on a few decisions in
support of the fact that such a change in the conditions of
service does not anount to any change as contenpl ated by s.
9A of the Act. Reliance was placed on a decision of the
Andhra Pradesh Hi gh Court in Wrkmen of H ndustan Shipyard
(Private) Ltd. v. “Industrial Tri bunal , ~ Hyderabad and
others(J). In our opinion the facts of that case are clearly
di stingui shable from the facts in the present case. In that
case a concession was granted to the enployees to attend the
office half an hour late due to war tine emergency, but this
concession was conditional on the reservation of the right
to change the office hours and it was open to the enpl oyer
to take a different decision. Secondly the working hours
being fixed at 6 1/2 hours were below the nmaxi mum prescri bed
by the Factories Act which were 8 hours and, therefore,
there t was no adverse change in the conditions of service.
Finally in this case there was a clear finding given by the
| earned Judge that the concession would not amount to a
condition of service. In this connection,: Jagannohan Reddy,
J., observed as foll ows:

"In this case as it cannot be said that the
concession which they were enjoying in the wi nter nonth
was a privilege to which they were entitl ed before the
Act came into force in February 1948. | have already
stated that the concession was subject to the condition
of its wthdrawal unilaterally and cannot, therefore,
be said to have conferred any right on the enployees to
enjoy it as such.

........ further that s. 9A came into play only
when the conditions of service were altered, but the
wor knmen  havi ng agreed to the reservation of the
enployer lo alter it, they have made the right to alter
it also a condition of service and therefore the action
in accordance with the said right can give no cause
for conplaint."

In the instant case we have already held that the grant of
conpensatory all owance cannot be construed to be nerely an
interimnmeasure. hut having regard to the circunstances in
which this concession was given will anount to an inplied
condi tion of service.

Rel i ance was al so placed on a decision by this Court in
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Bhi wani Textile MIlls v. Their Wrknmen and others(2), where
this Court observed as foll ows:
"Sri G B. Pai, on behalf of the nmills, and Sri M
S. K Sastri and Y. Kumar for the two unions
representing the workmen, stated before us that the
parties are agreed that this
115
direction given in the award nmay be del eted as no party
objects to its deletion. Consequently, we need not go
into the question whether the tribunal was in [|aw
conpetent to make such a direction in the award or not
In view of this agreenent between the parties, the
only question that remains for decision by us is
whether the tribunal. was right in directing that
wor kmen, who do duty on.any Sunday, will be entitled to
an extra paynment of 20 per cent of their consolidated
wages for that Sunday."
A perusal | of the observations made by this Court would
clearly show that the case before this Court proceeded on
the basis of a consent order as agreed to by counsel for the
parties. Secondly the question for decision was whether the
wor kmen were entitled to additional paynment for working on
Sundays even if they were given another off day as a
substitute for Sunday. The Court pointed out that this could
not be treated as/ a condition of service because all that
the workman were entitled to was that they should take at
| east one day off. in a week and this facility was not
di sturbed but instead of giving Sunday of f they were given

sone other day as weekly off. ~In these circunmstances this
case al so does not assist the appell ant.
Dr. Anand Prakash-also cited a decision in oil &

Natural was Conm ssion v. The Worknmen(1). In'this case also
there was a finding of fact by this Court that there was
nothing to show that 6 1/2 hours per day was a condition of
service. In this connection, the Court observed as follows:
"I'n our opinion, on the facts and circunstances of this
it can not be said that 6 1/2 working hours a day was a
termof service, for the sinple reason that it was only
during a period of the first —six nonths, when the
factory was being constructed . at the site of the
wor kshop that, due to shortage of accomodation, the
adm nistrative office was, as an interimarrangenent,
temporarily located in tents at a place about 2 k. m
away, that the state in this office was not required to
work for nmore than 62- hours per day. There is no
evidence that 6 1/2 hours per day was a condition of
service; neither is there any such termof service in
their letters of appointnent, nor is such a term of
service otherwise discernible from other material on
the record."
In view of our finding, however, that the grant of ‘the Assam
Conpensatory Al l owance was undoubtedly a condition of
service this case has absolutely no application.
Rel i ance was placed on a decision of this Court in
H ndustan Lever Ltd. v. Ram Mohan Ray and ot hers(2) for the
proposition that withdrawal of the concession of the
conpensatory all owance did not adversely affect the service
conditions of the worknen. In this case this Court observed
as follows:
116
"As regards item1ll it was urged that as one
depart ment out of three has been abolished, this item
applies. Though to bring the matter under this itemthe
wor krmen are not required to show that there is increase
inthe work-load, it nust be renenbered that the 4th
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Schedul e relates to conditions of service for change of
which notice is to be given and section 9-A requires
the enployer to give notice under that section to the
workmen likely to be affected by such change. The word
affected” in the circunstances could only refer to the
wor kers bei ng adversely affected and unless it could be
shown that the abolition of one department has
adversely affected the workers It cannot be brought
under item 11. The sane consideration applies to the
guestion of change in usage under item8."
It is true that this Court held on the facts of that case
that the Conpany had abolished one departnment, but as the
wor k-1 oad was not increased the workers were not adversely
affected and the abolition of one departnent could not be
brought under item 11. The contingency contenplated in the
af oresai d case, however, cannot be equated with the present
case by virtue ~of the wunilateral deprivation of the
conpensatory al lowance which was received by the enpl oyees
by the wi thdrawal of which they were undoubtedly prejudiced.
It cannot. be contended that the sudden wthdrawal of a
substantial concession in‘the conditions of service would
not materially or adversely ~affect the worknmen. W are,
therefore, of opinion that the aforesaid case al so does not
support the contention of the I|earned counsel for the
appel | ant.

On the other hand M. Sen GQupta  appearing for the
respondents drew our attention to the decision of this Court
in Ms. Tata lron and Steel Co. Ltd. v. The W rkmen and
others(1l) where this Court, while pointing out' the object of
s. 9A, observed as follows: -

"The real object and purpose of enacting Section 9-A

seens to be to afford an opportunity to the workmen to

consider the effect of the proposed change ‘and, if
necessary, to represent their point of view on the
proposal . Such consultation further serves to stinulate

a feeling of commobn joint interest of the managenent

and worknmen in the industriial progress and increased

productivity. This approach on the part of the

i ndustrial enployer would reflect his harmonious and

synpat hetic co-operation in inproving the status and

dignity of the industrial enployee in accordance wth
the egalitarian and progressive trend of our industria
jurisprudence, which strives to treat the capital and
| abour as co-sharers and to break away from the
tradition of |abour’s subservience to capital."
The observations nmade by this Court |ay down the real test
as to the circunmstances in which s. 9A would apply. In the
i nstant case, however, we are satisfied-(1) that the grant
of the conpensatory all ow
117
ance was an inplied condition of service; and (2) that by
withdrawing this allowance the enployer sought to effect a
change which adversely and materially affected the service
conditions of the workmen. In t hese ci r cumst ances,
therefore, s. 9A of the Act was clearly applicable and the
non-conpliance with the provisions of this section would
undoubtedly raise a serious dispute between the parties so
as to give jurisdiction to the Tribunal to give the award.
If the appellant wanted to wi thdraw the Assam Conpensatory
Al lowance it should have given notice to the workmen,
negoti ated the matter with them and arrived at sone
settlenent instead of wi thdrawi ng the conpensatory all owance
overni ght.

It was also contended that the conpensatory all owance

was only an allowance given in substitution for housing
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subsidy. W are, however, wunable to agree wth this
contention. M. Sen CGupta appearing for the respondents
rightly pointed out that there is a well-knit and a clear
di stinction between the conmpensatory all owance and a housi ng
subsidy or house-rent allowance. This distinction is clearly
brought out by the Second Pay Commi ssion’s Report (1957-59)
in which the Comm ssion observed as foll ows:

"The conpensatory all owances consi dered here fal
into there broad groups: (i) allowances to neet the
high cost of living in certain specially costly cities
and other |local areas, including hill stations where
special requirements such as additional warm cl othing
and fuel etc., add to the cost of living; (ii) those to
conpensate for the hardship of service in certain
areas, e.g. areas which have a bad clinmate, or are
renote and difficult of  access; and (iii) allowances
granted in areas, “e.g. field service areas, where
because of ~special conditions of living or service, an
enpl oyee cannot, besi des other disadvantages, have his
fam'ly with him There are cases in which nore than one
of these conditions for  grant of a conpensatory
all owance are fulfilled."”

The Second Pay Conmi ssion al so observed:

"The rent ~ concessions dealt wth here are of two
kinds: (i) provision of rent free quarters, or grant of
a house rent allowance in lieu thereof; and (ii) grant
of a house rent allow ance in certain classes of cities
to conpensate the enpl oyees concerned for the specially
high rents that have to be paid in those cities. The
former is allowed only to such staff asare required to
reside on the prem ses where they have to work. and is
thus intended to be a facility necessary to enable an
enpl oyee to discharge his duties. In-sonme cases;, it is
a supplement to pay or substitute for special pay etc.,
whi ch woul d have been granted but for the existing of

that concession. In either <case, it is not related to
the expensiveness of a locality. The latter, on the
other hand, is a conpensatory or a sort of a dearness

al l owance, intended to cover not the high cost of
living as a whole but the prevailing high cost of
resi dential accomodation; and it has no relationship
to the nature of an enployee’ s duties.”
118
The observations nmade by the Second Pay Conm ssion throw
light on this question. In fact the conpensatory allowance
and housing subsidy are two different and separate
categories of the terns of service conditions  and they
cannot be clubbed together, nor can the one be made
dependent on the other. The object of these two concessions
is quite different and both of them serve quite different
pur poses.

It was next contended that even if s. 9A of the Act
applied, the Tribunal should have gone into the question on
merits instead of giving the award on the basis of  non-
conpliance with the provisions of s. 9A This argunent also
appears to us to be equally untenable. On the facts and
circunstances of the present case the only point that fel
for determ nation was whether there was any change in the
conditions of service of the worknen and, if so, whether the
provisions of s. 9A of the Act were duly conplied with. W
cannot conceive of any other point that could have fallen
for determ nation on nerits, after the Tribunal held that s.
9A of the Act applied and had not been conplied with by the
appel | ant .

It was also faintly suggested that there was no
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guestion of a custonary claimor usage because the period
during which the conpensatory allowance was granted and
wi thdrawmn was too short. It is, how ever, not necessary to
take any notice of this argument, because counsel for the
respondents M. Sen GQupta fairly conceded that he had not-
based his claimon any customary claimat all. It was argued
by M. Sen G@upta that after the Central Governnent
notification of Septenber 3, 1957, the appellant took an
i ndependent and voluntary decision on their own to give the
facility of the Assam Conpensatory Allowance as an inplied
termof the contract and having done so they could not
wiggle out fromthe provisions of s. 9A of the Act.

Thus all the contentions raised by the appellant fai
and the appeal is dismssed, but in the circunstances of
this case we | eave the parties to bear their own costs.

V. M K. Appeal dism ssed
119




