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ACT:

Tam | Nadu Panchayats Act, 1958-Wether Hi gh Court
could interfere w'th an election process at an internedi ate
stage after commencenent of election process and before
declaration of result of election held for filling vacancy
inthe office of  Chairman of a Panchayat  Union under
provi si ons- Ther eof .

HEADNOTE
%

The question for consideration in this case was whet her
it was appropriate for the High Court to interfere with an

el ection process at an internediate stage after its
comencement and before the declaration of the result of the
election held for filling up a vacancy in the office of the

Chai rman of a Panchayat Union under the Tani|l Nadu
Panchayats, Act, 1958 (The Act), on the ground - that there
was an error in the matter of allotment of synbols to the
contesti ng candi dat es.

The appellant. the respondent No. 1, the respondent
No.6 and two others were nominated as candidates at the
election held to the office of the Chairman. Panchayat
Uni on, Madat hukkul am  On scrutiny of the nom nation papers,
the nom nation papers of the appellant, respondents Nos. 1
and 6, and the two others were found to be laid by the
Returning officer. Under rule 17(1 ) of the Taml Nadu
Panchayats (Conduct of Election of Chairman of <Panchayat
Uni on Councils & Presidents and menbers of Panchayats) Rul es
1978. (The Rules), the Returning officer was directed by the
State Governnent to assign to the candi dates of the National
and State parties the synbols reserved by the Chief Election
Conmi ssioner. The synbol reserved for the Indian Nationa
Congress (1) was 'hand'. Under the procedure prescribed by
the CGovernment, intimation was received by the Returning
of ficer showi ng the appellant as the candidate of the Indian
Nati onal Congress (I) under the signatures of the President
of the Taml Nadu Congress (1) Committee on the 3rd
February, 1986. A simlar letter was handed over by
respondent No. 6 on that date showing that he was al so the
official candidate of the |Indian National Congress (I)
Conmittee. That |letter also appeared to have been signed by
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the President of the Tami| Nadu Congress (lI) Commttee
Faced with two persons claimng to be the officia
candi dates of the sane party, the Returning officer declined
to

760
assign the synmbol "hand” to either of the two. These two
candi dates, i.e., the appellant and respondent No. 6, then

gave in witing their choice of synbols belonging to the
unreserved category. The Returning officer allotted the
synmbol of ’'glass tunbler’ to the appellant and the synbol
"fish’ to respondent No. 6. The Returning officer then
published the list of the candidates nomnated with the
synbols allotted to each of the three candidates whose
nom nati on papers had been found to be valid. |Inmrediately,
on publication of the said list, the President of the Taml
Nadu Congress (1) Conmittee, who was alleged to have signed
the letters in favour —of both the appellant and respondent
No. 6 ,as the official candidates, wote to the respondent
No. 3, the Election Authority as. well as the Secretary to
the CGovernnment, ~Rural Devel opnment Departnent, Governnent of
Tam | Nadu, on 4.2.86 stating that - he had not given his
approval to respondent No. 6 being the official Congress (I)
candi date, and the authorised candi date of the Congress (I)
Party was the appellant.” On receipt of the letter, the
respondent No. 3/ sent a nessage to the Collector of
Coi nbatore to treat the appellant as the official candidate
of the Indian National Congress (l) Party and to assign the
synmbol 'hand’” to him The Collector comunicated this
nmessage to the Returning officer on 6.2.86. The Returning
of ficer issued, in accordance with that direction, an Errata
Notification in FormlV-assigning the synbol 'hand" reserved
for the Indian National Congress (I) to the appellant on
that date itself and sent copies of the said Notification to
all the contesting candidates. Thi's action of the Returning
officer was challenged by respondent No. | a validly
nom nat ed candi date with "bow and arrow as his synbol, by a
wit petition in the H gh Court, contending that the issuing
of the Errata Notification was an abuse of “‘power on
extraneous and irrelevant considerations and there was undue
interference with the actual conduct of the election, and
praying that the Errata Notification dated 6.2.86 shoul d be
guashed and the election, directed to be proceeded with in
accordance with the Notification issued on 3.2.86 under
which the ’'glass tunbler’ synbol had been allotted tothe
appel l ant. The High Court (Single Judge) dism ssed the wit
petition holding that the petitioner respondent No. | could
not be considered as an aggrieved party and that the dispute

could be, if at all, between the appellant and respondent
No. 6. The respondent No. | filed an appeal before the High
Court. A Division Bench allowed the appeal, quashed the

Errata Notification issued by the Returning officer and
directed him to hold the election on the basis 'of the
synmbols originally allotted, treating 'glass tunbler’ as the
synmbol of the appellant, etc. Aggrieved by the order of the
Di vi sion Bench, the appellant filed this appeal by specia
| eave.
761

Al'l owi ng the appeal, the Court,
N

HELD: The appellant contended that the Division Bench
was in error in setting aside the Errata Notification issued
by the Returning officer in exercise of its jurisdiction
under Article 226 of the Constitution of India before the
declaration of the result of the electionin viewof an
alternative remedy under the Rules framed under section
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178(2)(iii) of the Act, entitled "Decision of Election
Di sputes Rel ating to Panchayat Union Councils". [766A-B]
Rule 5 of the Rules provided that subject to the
superintendence, direction and control of the El ection
Authority the Returning officer should be responsible for
the proper conduct of the election under the Rules. The
instructions issued by the Election Authority to the
Returning officer regarding the allotnent of the synbols
could not, therefore, be construed as interference with the
el ection process by an authority wunconnected with the
process of election. Even if there was any m stake commtted
by either the Election Authority or the Returning officer in
the allotnment of synbol < to the appellant the said m stake
could not anbunt to a non-conpliance with the provisions of
the Act or the Rules made thereunder. It was clear from
clause (c) of rule 1l of the Rules nmade for the purpose of
providing a machinery for the decision of the election
di sputes relating to panchayat  union councils that every
action anmpunting to such non-conpliance with the provisions
of the Act and the Rules made thereunder would not
automatically vitiate an election. It was only when the
el ection court on a consideration of the entire materia
pl aced before it at -the trial of an election petition came
to the conclusion that the result of the election had been
materially affected by such non-conpliance with any of the
provisions of the Act or the Rules nade thereunder the
election of the returned candidate could be declared void.

Rule I of the said Rules provided that an election held
under the Act whether of a nmenber or Chairman or Vice-
Chairman of a Panchayat Union Council could be called in

guestion only by an el ection petition and not otherw se, but
the rule could not have the effect of overriding the powers
of the Hi gh Court wunder Article 226 of the Constitution of
I ndia [767H: 768A- F]

In N P. Ponnuswam v.  Returning Oficer, Namakka
Constituency and O's., 11952] S.C/R 213 (decided by the
Full Court) this court first laid down as a matter of
general principle that interference with an el ection process
bet ween the comrencenent of such process and the stage of
declaration of the result by a court would not ordinarily be
proper, and next laid down that Article 329 (b) of the
Constitution
762
had the effect of taking away the jurisdiction under Article
226 of the Constitution also in respect ~of the dispute
arising out of election during the said period. The view of
this Court in the above case | aid down a sal utary principle.

[ 770A- B]
Taking into consideration all the aspects of the
present case. including the fact that the person who filed

the wit petition before the H gh Court was not one of the
candi dat es noni nated by the |ndian National Congress (I) and
the fact the President of the Taml Nadu Congress (1)
Conmittee had witten that he had authorised the appellant
to contest as the candidate on behalf of his party and had
not given his approval to respondent No. 6 contesting as a
candi date on behalf of his party, the exercise of the
jurisdiction by the High Court under Article 226 of the
Constitution in this case could not be supported. The
parties who were aggrieved by the result of the election
could question the validity of the election by an election
petition which was an effective alternative remedy. [775D F]

The Division Bench of the H gh Court conmtted a
serious error inissuing a wit wunder Article 226 of the
Constitution quashing the Errata Notification allotting the
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synbol "hand’ to the appellant. Judgnent of the D vision
Bench was set aside wit petition filed in the H gh Court
was di smissed and the Returning officer was directed to
proceed with the election in accordance with law fromthe
stage at which it was interrupted by the order of the Hi gh
Court. [775G H|

N P Ponnuswam v. Returning officer, Namakka
Constituency and Os., [1952] S.C. R 213; Nanhoo Mal & Ors.
v. Hra Ml & Os., [1976]1 S.C.R 809; Ml am Singh v. The
Col l ector, Sehore, MP. & Os., AI.R 1971 ™M .P. 195,
referred to.

JUDGVENT:

ClVIL APPELLATE < JURI. SDICTION: Civil Appeal No 1722 of
1986.

Fromthe Judgnment and order dated 8 4 ]986 of the
Madras Hi gh Court in WA. No. 173 of 1986

T.S ' _Krishnanurthy lyer, MN. Kri shnamani and V.
Bal achandran for the Appellant.

Kai | ash Vasudev for the Respondents.

The Judgrment of the Court was delivered by
763

VENKATARAM AH, J. ~ The question for consideration in
this case is whether /it is appropriate for the H gh Court to
interfere with an election process at an internedi ate stage
after the comrencenent of the election process and before
the declaration of the result of the election held for the

purpose of filling a vacancy in the office of the Chairnan
of a Panchayat Uni on under the provisions of the Tam | Nadu
Panchayats Act, 1958 (Act XXXV of ~ 1958) (hereinafter

referred to as "the Act’) on the ground that there was an
error in the matter of allotment of synbols to the
candi dates contesting at such election.

The appellant - S. T. Mithusam, respondent No. 1-K
Nat araj an, respondent No. 6-M . Thangavelu and two others
were nonminated as candidates at the election held to the
office of the Chairman, Panchayat. Union, Mdathukkul am
Udamal pet Tal uk, Coinbatore District in the State of Taml
Nadu. The date of scrutiny of the nomnation papers was 31st
January, 1986 and the | ast date for—w thdrawal of
nom nations was 3rd February, 1986. The el ection was to take
place on the 23rd February, 1986. On the date of the
scrutiny of the nom nation papers, the nomnation papers of
the appel I ant, respondent No. 1. respondent No. 6 and of two
others were found to be valid by the Returning officer
respondent No. 5. As regards the allotnment of synbols to the
candidates the order mde by the State Governnent on
8.1.1986 in exercise of the powers under rule 17(1) of the
Tam | Nadu Panchayats (Conduct of Election of Chairnmen of
Panchayat Union Councils and Presidents and nenbers of
Panchayats) Rules, 1978 (hereinafter referred to as ’'the
Rules’) directed that the Returning officer shall assign to
the candidates set up by the National and the State parties
the synbols reserved for the purpose by the Chief Election
Conmi ssi oner. The synbol reserved for the Indian Nationa
Congress (1) was 'hand’. Similarly the synbols were also
reserved for the Al India Anna Dravida Minnetra Kazhagam
and Dravida Minnetra Kazhagam 15 other synbols were al so
notified by the Returning officer which could be assigned to
the i ndependent candi dates contesting the elections. Under
the procedure prescribed by the Governnment where a candi date
was set up by a national party who could claimthe synbol
which was reserved for such national party, the said
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national party had to send an intimation to the State
El ection Authority, namely, the Director of the Rura

Devel opnent, Madras (respondent No. 3) intimating in Form
A annexed to the order of the Governnent the names and the
speci men signatures of not nmore than two representatives of
the party who had been authorised to send intimations of the
nanes of the candidates set up by the party in respect of
the election to the office of the Chairnen of the Panchayat
Uni on

764

Councils and the Presidents of Town Panchayats. These
representatives of the parties, whose nanmes were intimated
tothe Director of the Rural Devel opnent were then either
singly or generally required to intinate the names of the
persons, whom the party concerned had authorised to contest
as its official candidates in order of priority in Form'B

annexed to the GCovernnent order. |If the support to a
candi date was wthdrawn an intimation was required to be
sent to the Returning officer not later than 3.00 PM On
the last date fixed for withdrawal of the nom nation papers.

If no intimation was received before 3.00 PM On the | ast
date fixed for withdrawal the Returning officer was directed
not to consider any -candidate as a candi date set up by the
political party and not to assign the synmbol for which the
priority was given to the concerned party. This order also
stated that synbols should be assigned only by drawing lots
when there were conflicting clains between two or nore
candi dates and that no priority could be 'given to any
candidate. In the case before us intinmation was received by
the Returning officer showi ng the appellant as the officia

candi date of I ndi an ~Nati onal Congress (1) under the
signature of the President of the Tami| Nadu Congress (1)
Commttee by 12.00 noon on the 3rd of February, 1986. A
simlar letter was handed over by respondent No. 6 at 12.45
P.M On that date showi ng that he was also the officia

candi date of the Indian National Congress (l). That letter
al so appeared to have been signed by the President of the
Tam | Nadu Congress (1) Committee. Having found 'that two
persons were clainmng to be the official candidates of the
same party, the Returning officer declined to grant the
synbol "hand” to any one of them These two candidates,

i.e., the appellant and respondent No. 6 then gave in
witing their choice of synbols belonging to the unreserved
category giving three alternative choices. Accepting the
first choice of each of them the Returning officer allotted
at 4.30 P.M On 3.2.1986 the synbol ’'glass tunbler’” to the
appel l ant and the synmbol ’'fish’ to respondent No. 6. The
Returning officer then proceeded to publish the list of the
candi dates nom nated as per rule 17(2) of the Rules with the
synbols allotted to each of the three candidates, /whose
nom nati on papers had been found to be valid. Imediately
after the publication of the said list of the nomnated
candi dates, the President of the Tam| Nadu Congress (I)
Conmittee who was alleged to have signed both the letters
given to the Returning officer representing that the
appel | ant and respondent No. 6 were both official candidates
wote to the Director of The Rural Devel opnent Departnent,

respondent No.3, who was the Election Authority as well as
the Secretary to the CGover nrrent , Rur al Devel opnent
Department, CGovernnent of Tam | Nadu on 4.2.1986 stating
that he had not given his approval to respondent

765

No. 6 being an official Congress (lI) candidate and that the
aut hori sed candidate of the Congress (lI) Party was the
appellant, S.T. Mithusanmi. On receipt of the said letter
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respondent No. 3-the Director of the Rural Devel opnent
Departnent, the Election Authority sent a telex nessage to
the Collector of Coinbatore to treat the appellant as the
of ficial candidate of the Indian National Congress (1) Party
and to assign the synmbol 'hand” to him The Collector
conmmuni cated this nessage to the Returning officer by
sending telex nessage on 6.2.1986. In accordance with that
direction t he Ret ur ni ng of ficer i ssued an Errata
Notification in FormVl assigning of the synbol ’hand which
had been reserved for the Indian National Congress (1) to
the appellant on that date itself and the copies of the said
Errata Notification were sent by himto all the contesting
candi dates through special nessengers. This action of the
Returning officer was challenged by respondent No. 1-K
Nat araj an, who was a validly nom nated candi date with 'bow
and arrow as his synbol by filing a petition in Wit
Petition No. 1178 of 1986 on the file of the Hi gh Court of
Madras under Article 226 of 'the Constitution of India
contending that the issuing of the Errata Notification was
an abuse ' of power commtted on extraneous and irrelevant
consi derationsand there was undue- interference wth the
actual conduct of the -election. He prayed before the High
Court that the Errata Notification dated 6.2.1986 shoul d be
guashed and the el ection should be directed to be proceeded
with in accordance with the notification issued on 3.2.1986
under which the "glass tunbler’ synbol ‘had been allotted to
the appellant. The above Wit Petition came up for
consi deration before the |learned Single Judge of the High
Court on 17.2.1986. The |I|earned Single Judge dism ssed the
Wit Petition holding that respondent No. ~1-K. - Natarajan
who had filed the Wit Petition, could not be considered as
an aggrieved party since he did not claim to be the
candi dat e sponsored by the Indian National Congress (I) and
that the dispute could be, if at all, between the appell ant
and respondent No. 6. Aggrieved by the order of the |earned
Singl e Judge, respondent No. 1 filed an appeal in Wit
Appeal No. 173 of 1986 before the H gh Court of Madras. The
sai d appeal was heard by a Division Bench and it was all owed
on 8.4.1986. The Division Bench quashed the 'Errata
Notification issued by the Returning officer  and directed
himto hold the election on the basis of the synbols
originally allotted, treating ’'glass tunbler’ as the synbol
of the appellant and 'fish’ as the synbol of respondent No.
6. The Returning officer was further directed to proceed
imediately with the election process from that stage as
provided by the Rules. Aggrieved by the order ~of the
Di vi sion Bench, the appellant has filed this ~appeal by
speci al | eave.
766
In this appeal there is no dispute about the /'tacts
whi ch have been set out above. The point wurged by the
appel l ant before wus is that the Division Bench was in error
in setting aside the FErrata Notification issued by the
Returning officer in exercise of its jurisdiction under
Article 226 of the Constitution of |India before the
declaration of the result of the electionin view of the
exi stence of an alternative remedy under the Rules framed
under section 178(2)(ii) of the Act entitled Decision of
El ection Disputes Relating to Panchayat Uni on Councils’ have
provided a machinery for the settlement of the election
di sputes relating to Panchayat Uni on Councils. The rel evant
parts of rule ] and rule 11 of the said Rules read thus:
"I (1) Save as otherw se provided, no election
hel d under the T.N Panchayats Act, 1958 whet her of
a nmenber, chairman or vice-chairman of a panchayat
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union council shall be called in question except
by an election petition presented in accordance
with these rules to an election court as defined
in sub-rule (2) by any candidate or elector
agai nst the candidate who has been declared to
have been duly elected (hereinafter <called the
returned candi date)

(2) The election court shall be-

(i) except in cases falling under clause (ii)
in the case of districts other than the Nilgiris,

t he District Munsi f havi ng territoria
jurisdiction over the place in which the office of
the panchayat ‘union council is situated, or if

there is more than one such District Minsif,
el ections governed would and in the case of
Nilgiris di strict t he Subor di nat e Judge,
Qot acamund: and

(i'i) where the Governnment so direct, whether
in respect of panchayat. union councils generally
or in respect of any class of panchayat union
councils or in respect of panchayat union councils
in the sane district or taluk, such (' officer or
of ficers of ‘Government as may be designhated by the
Government” in _this behalf by name or by virtue of
of fice:

Provided that an election petition may, on
application, be transferred-

767

(a) if presentedto a District Minsif under
clause (i), by the District Judge concerned to
another District Minsif within his jurisdiction
and

(b) if presented to an officer of Governnent
under clause (ii), by the Governnent to another
of ficer of CGovernnent:

Provided further that where an election
petition is transferredto any authority under the
foregoi ng proviso, such authority shall 'be deened
to be the election court.

11.-1f in the opinion of the election court-

(c) the result of the election has been
materially affected by any irregularity in respect
of a nomi nation paper or by the inproper reception
or refusal of a nomination paper or vote or by any
non-conpliance with the provisions. of the Act or
the rules nmmde thereunder, the election of such
returned candi date shall be void.

The Governnment order No 1677 L. A dated 8. -10. 1960
provides that for all the purposes of the Act, the District
Col l ector and the Division Devel opment officer in respect of
panchayat constituted under the said Act under the area
within their respective jurisdiction, the District Collector
in respect of every panchayat union council constituted
under the Act in the District wunder his charge and the
Addi ti onal Devel opment Commi ssioner, Madras in respect of
every said panchayat union council under the said Act shal
be the election authorities. The expression ’'election
authority’ is defined by section 2(9) of the Act as such
authority? not being the president or vice president or a
menber of the panchayat or the chairman or vice chairnman or
a menber of the panchayat wunion council as nmay be
prescribed. Rule 5 of the Rules provides that subject to the
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superintendence, direction and control of the election
authority the Returning officer shall be responsible for the
proper conduct of the election

768

under the rules. Instructions issued by the Election
Authority to the Returning officer regarding the allotnent
of the synbol s cannot, therefore, be construed as

interference with the election process by an authority
unconnected with the process of election. Even if there is
any mstake conmitted by either the election authority or
the Returning officer in the allotment of synbol to the
appel l ant the said n stake can only anobunt to a non-
conpliance with the provisions of the Act or the Rules made
thereunder. It is clear fromclause (c) of rule 11 of the
Rul es made for the purpose of providing a machinery for the
decision of election disputes relating to panchayat union
councils that every action amunting to such non-conpliance
with the provisions of the Act and the Rul es nade thereunder
woul d not ‘automatically vitiate an election. It is only when
the el ection court on a consideration of the entire nateria
pl aced before it at the trial of an-election petition cones
to the <conclusion that ~“the result of the election has been
materially affected by such non-conpliance with any of the
provisions of the Act or the Rules nade thereunder the
election of the returned candidate can be declared void.
Rule 1 of the said Rules provides that an election held
under the Act whether of a nenber or ~chairman or vice-
chairman of a panchayat wunion council can ‘be called in
guestion only by an election petition and not otherw se. In
these circunstances it has to be seen whether the Division
Bench of the High Court was justified in setting aside the
Errata Notification issued by the Returning officer wth
regard to the allotment of synbols.

It is no doubt true that rule (1) of the Rules nmade for
the settlement of election disputes which provides that an
el ection can be questioned only by an election petition
cannot have the effect of overriding the powers of 'the Hi gh
Court under Article 226 of the Constitution of “India. It
may, however, be taken into consideration in -deternining
whether it would be appropriate for the Hgh Court to
exercise its powers under Article 226 of the Constitution of
India in a case of this nature.

In N P. Ponnuswami v. Returning officer, Namakka
Constituency and others, [1952] S.C.R 218 dealing withthe
guestion whether a wit petition was a proper renedy which
can be availed of by (, a person aggrieved by any
irregularity in the conduct of an election beforethe result
of the election is decl ared, Fazal A, d. Oh a
consideration of the nature of litigation in respect of
el ecti ons observed thus at page 234:

"The concl usions which | have arrived at may
be sumed up briefly as follows:

769
(1) Having regard to the inportant functions
which the | egi sl atures have to perform _in
denocratic countries, it has al ways been

recogni zed to be a matter of first inportance that
el ecti ons shoul d be concluded as early as possible
according to time schedule and all controversia
matters and all disputes arising out of elections
shoul d be postponed till after the elections are
over, so that the election proceedings may not be
unduly retarded or protracted.

(2) I'n conformity with this principle, the
schene of the election lawin this country as well
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as in England is that no significance should be
attached to anything which does not affect the
"election; and i f any irregularities are
commtted while it is in progress and they bel ong
to the <category or class which, under the | aw by
whi ch el ections are governed woul d have the effect
of vitiating the 'election’ and enable the person
affected to call it in question, they should be
brought up before a special tribunal by nmeans of
an election petition and not be nade the subject
of a dispute before any court while the election
is in progress.”

Having laid down ‘the above principles, the Court
further held that Article 329(b) of the Constitution of
India had the effect of ousting the jurisdiction of the
courts with regard to the matters arising between the
conmencemnent  of the polling. and the final selection.
Repel l ing" the argunent that Article 329(b) of the
Constitution ousted the jurisdiction of the courts only with
regard to matters arising between the comencenent of the
polling and the final selection and that questions relating
to nom nations could be agitated under Article 226 of the
Constitution this Court observed thus:

"The ‘questi on which has to be asked is what
concei vabl e reason the legislature could have had
to leave only matters connected with nom nations
subject to the jurisdiction of the H gh Court
under Article 226 of the Constitution. If Part XV
of the Constitutionis a code by itself i.e., it
creates rights and provides for their enforcenent
by a special tribunal to the -exclusion of al
courts including the High Court, there can be no
reason for assumng that the Constitution left one
smal |l part of the el ection process to be made the
subject-matter of contest before the High Courts
and thereby upset. the  time schedule  of the
el ections The nore reasonable view seens to be
that Article

770
329 covers all 'electoral matters."’

It is thus seen that in the above decision (which was
rendered by the Full Court) this Court first laid down as a
matter of general principle that interference wth an
el ection process between the commencenent of such process
and the stage of declaration of result by a court woul'd not
ordinarily be proper and next |aid down that Article 329(b)
of the Constitution had the effect of taking away the
jurisdiction under Article 226 of the Constitution also in
respect of the disputes arising out of election during the
sai d period.

Fol |l owi ng the above decision in N. P. Ponnuswani’'s case
(supra) in Nanhoo Mal & Os. v. Hira Mal & Ors., [1976] 1
SSCR 809 this Court held that the right to vote or stand
for election to the office of the President of a Minicipa
Board is a creature of the statute, that is the UP
Muni cipalities Act and it nust be subject to the limtations
imposed by it. Accordingly, this Court held that the
election to the office of the President of the Minicipa
Board could be challenged only according to the procedure
prescribed by that Act and that is by means of an el ection
petition presented in accordance with the provisions of that
Act and in no other way. The Court further held that the
said Act provided only for one renmedy, that renedy being an
election petition to be presented after the election was
over and there was no remedy provided at any internediate
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stage. Referring to the decision in N P. Ponnuswani’'s case
(supra) this Court observed in the above decision at page
814 t hus:

"These conclusions follow from the decision
of this Court in Ponnuswam 's case (supra) inits
application to the facts of this case. But the
concl usi ons above stated were arrived at w thout
taking the provisions of Article 329 into account.
The provisions of Article 329 are relevant only to
the extent that even the renedy under Article 226
of the Constitution is barred as a result of the
provisions. But once the |egal effect above set
forth of the ‘provision of law which we are
concerned with ' is taken into account there is no
roomfor the H gh Courts to interfere in exercise
of their powers - under Article 226 of the
Consti t uti on. Vet her there can be any
extraordi nary circunstances in which the Hi gh
Courts could exercise their power under Article
226 of ~the Constitution in relation to elections
it i's not now necessary ‘to consider. Al the
consi derations applied in conmng to the concl usion
that elections tothe |egislatures

771
shoul d not be delayed or  protracted by the
interference of A Courts at any internedi ate stage
before the results of the election are over
applied with equal force to elections to |oca
bodi es. "

In the above passage this Court clarified that the
conclusions in N P. Ponnuswam's case (supra)  ‘had been
arrived without taking the provisions of Article 329 of the
Constitution into account and that the provisions of Article
329 of the Constitution were relevant only to the extent
that even the remedy under Article 226 of the Constitution
was barred as a result of the provisions. Earlier in the
course of the decision in Nanhoo Ml ’'s case (supra) this
Court observed at page 811

"After the decision of this Court in N P
Ponnuswamni V. Ret ur ni-ng of ficer, Narmakka
Constituency & Os. there is hardly any room for
Courts to entertain applications under Article 226
of the Constitution in matters relating to
el ections.

A Full Bench of the H gh Court of- Mdhya Pradesh
expressed the sane view in the vyear 1971 earlier in Ml am
Singh v. The Coll ector, Sehore, MP. and others, AIR 1971 M
195. In the above decision the H gh Court of Mudhya Pradesh
was called upon to consider the controversial question
whether it was proper that the H gh Court shoul d exercise
its powers under Article 226 of the Constitution in-election
matters arising under the Mdhya Pradesh Panchayats Act,
1962 at intermediate stages, that is, to interfere wth
i ndi vi dual orders passed during the process of election and
thus inpede that process or should it decline to exercise
that power and |eave the parties to their remedy of an
election petition to be presented after the election was
over. The provision that fell for consideration before the
Ful | Bench of the Madhya Pradesh High Court in that case was
section 375(1) of the WMdhya Pradesh Panchayats Act, 1962,
the |l anguage of which was identically the sane as that of
section 80 of the Representation of the People Act, 1951. It
was pointed out that the Court in N P. Ponnuswanmi's case
(supra), having regard to the words ' Notwi thstanding
anything in this Constitution” wused in Article 329(b) held




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 11 of 14

that they Gwere sufficient to exclude jurisdiction of the
Hi gh Court to deal with any matter which nay arise while the
el ections are in progress Neverthel ess, the decision of the
Court in N P. Ponnuswam's case (supra) did not entirely
turn on the |language of Article 329(b) of the Constitution
but the Court also enunci at ed certain wel | -settl ed

principles applicable to election cases in general. 1In
particular, the Court H
772

interpreted section 80 of the Representation of the People
Act, 1951. The Full Bench observed that though it was not
concerned with Article 329(b) of the Constitution, it was
bound by the principles laid down in N. P. Ponnuswam 's case
(supra). In delivering the judgnent of the Full Bench, one
of us (Sen, J.) observed:

"9. First of all, their Lordships rejected
the contentionthat the post-election remedy of an
el ection petition was inadequate to afford the
rel ief which the  petitioner sought. On the
strength of the observations of Wallace, J., in
Sarvot hama Rao v. Chairman, Minicipal Council
Sai dapet, ILR 47 Mad 585 AIR 1923 Mad 475, it was
urged before themthat to drive himto that remedy
woul d be ~an anonmaly, which their Lordships nore
appropriately described as hardship or prejudice.
It was further urged that the Court could not
stultify itself by allowi ngthe wong which it was
asked to prevent to be actually consummated. While
rejecting the contention, their Lordships noticed

with approval the  foll ow ng observations of
Wal | ace, J. in Desi Chettiar v.  Chinnasani
Chettair, AR 1928Mad 1271:

The petitioner is not wi thout his
renmedy. His renedy lies in an election
petition which we under stand he has already
put in. It is argued for him that renedy

which nerely allows himto have set 'aside an
el ection once held.is not an efficacious as
the one which would enable him to stop the
el ection altogether ‘and certain observations
at page 600 of |ILR 47 Mad 585 (AR 1923 Mad
475) (supra), are quoted. I'n the first place,
we do not see howthe nere fact that the
petitioner cannot get the election stopped,
and has his renedy only after it is over by

an election petition, will ‘initself confer
on him any right to obtain a wit. 1In the
second pl ace, t hese observati ons wer e

directed to the consi deration of t he
propriety of an injunction in a civil suit, a
matter with which we are not here concerned.
And finally, it nmay be observed that these
remarks were made sone years ago when the
practice of individuals comng forward to
stop elections in order that their —own
i ndi vidual interest may be safeguarded was
not so common. It is clear that there is
anot her side of the guestion to be
consi dered, nanely, the inconvenience to the
public
773

adm nistration of having elections and the
busi ness of A Local Boards held up while
i ndi vi dual s prosecut e their i ndi vi dua
gri evances.
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These observations of Wallace, J. were nade
inregard to elections to Local Boards. It thus
follows that the alternative renedy of an el ection
petition is not less convenient beneficial and
ef fectual . "

It was then observed:

" Next , their Lor dshi ps re-stated the
principle that the right to vote or stand as a
candi date for election is not a civil right but is
a creature of statute or special |aw and nust be
subject to the limtations inposed by it. Their
Lordships relied on the dictum of WlIlles, J.,
whi ch has becone cl assi cal

It is now well-recognised that where a
right or liability is created by a statute
whi ch gives a special renedy for enforcing
it, the remedy provided by that statute only
must be availed of. This rule was stated with
great clarity by Willes, J., in Wl verhanpton

New Water Works Co.  v. Hawkesford, [1859] 6

CB (NS) 336, at ~p. 356, in the followng

passage: E

There are three classes of cases in
which a liability may be established founded

upon statute. One is, where there was a

liability existing at comobn |aw, and that

liability is affirnmed by a- statute which
gi ves ‘a speci al and a peculiar formof remedy
different from F-the remedy whi ch existed at
conmon-_ l.aw, there, unless t he statute
contai ns - words whi ch expressly or by
necessary inplication exclude the common |aw
renedy, the party suing has his election to
pursue either that or the statutory renedy.

The second class of cases is, where the

statute gives the right to sue nerely, but

provi des no particular formof renedy; there,
the party can only proceed by action at
common |law. But there. is a third class, viz.,
where a liability not existing at conmon | aw
is created by a statute which at the sane
time gives a special and particular renedy
for enforcing it ...... The

774

renedy provided by the statute nust be

followed, and A it is not conpetent to the

party to pursue the course applicable to
cases of the second class. The form given by
the statute nust be adopted and adhered to

The rule laid down by this passage was
approved by the House of Lords in Neville wv.
London Express News paper Ltd., i 1919] AC 368,
and has been reaffirmed by the Privy Council in
Attorney General of Trinidad and Tobago v. Gordon
Grant & Co., 119351 AC 532 and Secy. O State v.
Mask & Co., 44 Cal. WN 709 AIR 1940 PC 105, and it
has also been held to be equally applicable to
enforcenent of rights (see Hurdutrai v. Of.
Assignee of Calcutta, [1948] 52 Cal WN 343 at p.
349.

Further it was observed:

"Lastly, their Lordships stated that the |aw
of election in this country does not contenplate
that there should be two attacks on nmatters
connected wth el ecti on proceedings, in the
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fol | owi ng passage:

In ny opinion, to affirmsuch a position
woul d be contrary to the schene of .. the
Representati on of the People Act, which as |
shall point out later, seenms to be that any
matter which has the effect of vitiating an
el ection should be brought wup only at the
appropriate stage in an appropriate nanner be
fore a special tribunal and should not be
brought up at an internedi ate stage before
any Court. It seenms to ne that under the
election law, the only significance, which
the rejection of a nomnation paper has,
consists in the fact that it can be used as a
ground to call the election in question."

In the ultinmte analysis, the Full Bench laid down:
" 12. There is ~no constitutional bar to the

exci se” of wit jurisdiction in respect of
el ections'to Local Bodies such as, Minicipalities,
Panchayats and the 1like. However, as it is

desirable to resolve election disputes speedily
through the nachinery of election petitions, the
Court in the exer-
775

cise of /its discretion should always decline to
i nvoke its wit jurisdiction in an election
dispute, if the alternative renmedy of an el ection
petition'is available. So, their Lordships of the

Supreme Court in Sangram Singh v. Election
Tri bunal, Kotah, Al R 1955 SC 425 stated:
t hough no |egislature can i mpose

limtations on these constitutional powers it is a
sound exercise of discretion to bear in mnd the
policy of the legislature to have disputes about
these special rights decided as speedily as may
be. Therefore, wit petitions should not be
lightly entertained in this class of cases."

W are inclined to accept this view which | ays down a
salutary principle.

The Division Bench of the H gh Court —against whose
deci sion the present appeal by special |eave is filed was of
the view that the issuing of the Errata Notification by the
Returning officer amobunted a very serious breach and
interference under Article 226 of the Constitution of India
was called for. Taking into consideration all the aspects of
the present case including the fact that the person who
filed the wit petition before the H gh Court was not one of
t he candi dates nom nated by the Indian National Congress (I)
and the fact that the President of the Tam | Nadu Congress
(I') Conmittee had witten that he had authorised the
appel l ant to contest as the candi date on behal f of “his party
and he had not given his approval to respondent  No 6
contesting as a candidate on behalf of his party, we fee
that the exercise of the jurisdiction by the Hi gh Court in
this case wunder Article 226 of the Constitution cannot be
supported. The parties who are aggrieved by the result of
the election can question the validity of election by an
el ection petition which is an effective alternative renedy.

We are of the view that the Division Bench of the High
Court committed a serious error in issuing a wit wunder
Article 226 of the Constitution quashing the Errata
Notification allotting the synbol 'hand’ to the appellant by
its judgnent under appeal. W, therefore, set aside the
j udgrment of the Division Bench of the High Court and dismiss
the wit petition filed in the H gh Court. The Returning
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of ficer shall proceed with the election in accordance with
law from the stage at which it was interrupted by the order
of the H gh Court. The appeal is accordingly allowed. No
costs.

S. L. Appeal al | owed.
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