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C. K. Thakker, J.

1. Leave granted.

2. The present appeal is directed agai nst
the order dated Novenber 23, 2005 passed by
the H gh Court of Judicature at All ahabad in
Cvil Mscellaneous Wit Petition No. 67297 of
2005. By the said order, the H gh Court

di smissed the wit petition filed by the
appel l ant-writ petitioners and confirmed the
order of Debt Recovery Appellate Tribunal

Al | ahabad dated Septenber 13, 2005 which in
turn affirmed the order passed by the Debt
Recovery Tribunal, Jabal pur on Decenber 20,

2001.

3. To appreciate the controversy raised
in the present appeal few relevant facts may

be stated. It is the case of the appell ant

that Adhuni k Detergent Ltd. (Defendant No. 1
in Suit No. 44A of 1993 instituted by
respondent - Uni on Bank of |ndia) was

i ncorporated as Conpany under the Indian
Conpani es Act, 1956. There was anot her
Conpany al so known as Adhuni k Synthetics Ltd.
which was floated by the Directors of Adhunik
Detergent Ltd. According to the appellants,
initially, Adhunik Detergent Ltd. had

seven Directors, nanely, (1) Satyanarayan
Jalan, (2) Krishna Jalan, (3) Chakrapan
Jalan, (4) K K Jalan, (5)Sunil Poddar, (6)
Sushi|l Kumar Kanodi a and (7) Radhey Shyam
Poddar. Adhuni k Detergent Ltd. had taken | oan
fromthe respondent-Bank. The appel |l ants
herein as Directors of Adhuni k Detergent Ltd.
at the relevant time becane guarantors for
repaynent of | oan and executed certain
docunents in favour of the respondent-Bank. It
is the say of the appellants that there was

di vi si on of business anong the Directors of
Adhuni k Detergent Ltd. and Adhuni k Synthetics
Ltd. Consequent upon the division, the
appel | ants herein, who were Directors 5, 6 and
7 had resigned as Directors from Adhuni k
Detergent Ltd. on August 18, 1989 and they got
excl usive control over Adhunik Synthetics Ltd.
Fromthat date onwards, the appellants no nore
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remai ned as Directors of Adhuni k Detergent

Lt d.

4, It was all eged by the respondent-Bank

that since Adhuni k Detergent Ltd. did not repay
the | oan amount, a civil suit cane to be filed
by the Bank in the Court of District Judge,

Rai pur, Madhya Pradesh for recovery of Rs.
1,07,17,177.60 p. In the said suit, over and
above the Conpany, all the Directors were al so
joined as defendants. A prayer was nade in the
plaint to hold all the defendants jointly and
severely liable to pay the amount cl ai ned by
the plaintiff-Bank along with interest, costs
and ot her expenses. Sunmpbnses were issued by
the Court and the defendants appeared. So far
as the present appel lants are concerned, they
were not served with the sumonses but when
they came to know about the filing of the suit,
they appeared and filed witten statenent on
March 9, 1995 contending inter alia that they
had resigned fromthe Directorship of the
Conpany (Adhuni k Detergent Ltd.) with effect
from August 18, 1989 and the Bank was intinmated
about such resignation. 1t was, therefore,
contended that they were not responsible for
repaynent of |oan anpunt and suit agai nst them
was not naintai nable. The appel |l ants,

therefore, prayed that they may be deleted from
the array of parties. On March 14, 1995, the
appel lants also filed an application by raising
prelimnary objection as to nmaintainability of
civil suit against them It was statedin the
said application that prelimnary objections
were raised in the witten statement by the
appel l ants (defendant Nos. 7, 8 and 9) that no
suit against themwould lie. It was stated that
the prelimnary objection raised by themwas
fundanental in nature and went to very root of
the jurisdiction of the Court. It was,
therefore, prayed that an issue as to

mai ntai nability of suit agai nst defendant Nos.
7 to 9 be framed and deci ded as prelimnary

i ssue before trying the suit on nerits.

Anot her application was al so nade in Novenber,
1995 raising a simlar objection contending
that the suit was not instituted in accordance
with law. The plaint which was fil ed was not
signed by a person authorized to do so and on
that count also, the suit was not tenable. It
was further stated that suit agai nst defendant
Nos. 7 to 9 was not maintainable. A prayer was
made to frame two issues under Order XV, Rule
1 of the Code of Civil Procedure, 1908 (\023Code\ 024
for short) as prelimnary issues and to decide
t hem as such.

5. It may, however, be stated that during
the pendency of the suit before the G vi

Court, the Recovery of Debts Due to Banks and
Financial Institutions Act, 1993 (hereinafter
referred to as \023the Act\024) canme into force and
in 1998 the suit filed by the respondent-Bank
cane to be transferred to the Debt Recovery

Tri bunal , Jabal pur (\021DRT\ 022 for short). The
appel  ants had no know edge about the transfer
of the suit to DRT nor sunmpnses were issued
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by DRT to the appellants at the new address.
In the circunstances, nobody appeared before
the DRT and the DRT vide its ex parte judgnent
and order dated December 15, 2000 decreed the
suit filed by the plaintiff-Bank hol di ng that
the Bank was entitled to recover 1,07,17,177/-
with interest and cost fromthe defendant Nos.
1-9 jointly and severely. The defendants were
also restrained fromtransferring, alienating
or otherwise dealing with or disposing off the
hypot hecat ed/ nort gaged properties w thout the
prior perm ssion of DRT.

6. It is asserted by the appellants that
they were not aware of the proceedings before
the DRT and no sunmpnses were served upon
them |In the circunstances, they could not
remai n present before the DRT. ~ It was on
Decenmber 16, 2000 when M. G Karmakar, who
was wor king for the appellants, happened to
visit the office of MP. Audyogi k Vikas N gam
Ltd. at Bhopal for some official work that the
officials of the Nigaminformed himthat a
suit pending in the Cvil Court, Raipur was
transferred to DRT, ‘Jabalpur and an ex-parte
decree had been passed agai nst the appellants.
| mredi ately on Decenber 18, 2000, M. Karmakar
went to DRT, Jabal pur for getting requisite
information and cane to know that notice was
sent to the appellants at the old address

t hough new address was avail abl'e.” An
advertisenent was al so published in a Hindi
daily. He also came to know that since nobody
appeared on behal f of the appellants, ex-parte
decree had been passed. In the circunstances,
the appell ants herein nmade an application
under Section 22(2)(g) of the Act on January
10, 2001 for setting aside an ex-parte order
passed by the DRT. The DRT, however, on
Decenber 20, 2001 dismissed the application
The appel | ants appeal ed agai nst the order
passed by the DRT, but the Debt Recovery
Appel l ate Tribunal, Allahabad (\021DRAT\ 022 for
short) also dismssed the appeal. A wit
petition filed against the order of DRAT al so
net with the sane fate. The Hi gh Court

di smissed the wit petition. Al these orders
have been chal |l enged by the appellants in the
present appeal

7. Notice was issued by this Court on
March 6, 2006. After hearing the parti es,
execution proceedi ngs were stayed and the
matter was ordered to be posted for fina
hearing. That is how the nmatter has been

pl aced before us.

8. W have heard the | earned counsel for
the parties.
9. The | earned counsel for the appellants

contended that DRT conmitted grave error of
law and jurisdiction in proceeding with the
application and deciding it on nerits ex-parte
i n absence of the appellants. It was
submitted that no sumonses were served upon
the appellants and thus no opportunity of
hearing was afforded to them before passing
the i npugned order which is liable to be set
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aside. The DRT in the circunstances, ought to
have all owed the application for setting aside
ex-parte order. By not doing so, the DRT had
conmitted grave error and the said order
deserves to be quashed. It was al so subnitted
that appellants were not informed about the
transfer of case fromCivil Court to DRT and
no sunmonses were served upon them According
to the appellants, they had changed their
address and new address was available with the
Bank. In spite of that, with mala fide
intention and oblique notive, sumonses were
sought to be served upon appellants at an old
address but the appellants were not served
because of change of address. Sumobnses were
then published in a H ndi newspaper whi ch had
no \ 021w de circul ation\022. That action was al so
taken with a view to deprive the appellants
from knowi'ng about the proceedings before the
DRT so that they may not be able to appear and
def end t henselves and the Bank woul d be abl e
to obtain ex parte order. The-appellants had

| ed the evidence in support of their say that
they were not in Munbai at the relevant tinme
and they were not subscribers of Hi nd
newspaper \023Navbharat Ti nes\024. They had produced
necessary particulars and yet the DRT fail ed
to consider the said evidence in its proper
per spective and di snm ssed the application
observing that the appellants nmust be deened
to be aware of the proceedings. According to
the DRT, the appellants appeared in G vi

Court, filed witten statenent but all those
facts were suppressed by themwhile filing the
application before the DRT for setting aside
ex parte order. The sane m stake has been
repeated by the Appellate Tribunal as also by
the Hi gh Court. It was submtted that al

those facts were not relevant in the present
proceedi ngs. On all these grounds, the orders
are liable to set aside by directing the Debt
Recovery Tribunal, Jabal pur to consider the
matter afresh and to decide it in accordance
with | aw.

10. The | earned counsel for the
respondent - Bank, on the other hand, supported
the order passed by the DRT, confirmed by the
DRAT as well as by the H gh Court. An
affidavit-in-reply is filed by Seni or Manager
(Law) of the respondent-Bank, wherein it was
submitted that the appellants were aware of
the proceedings initiated by the Bank agai nst
them In civil suit, the appellants were
joined as defendant Nos. 7-9. They appeared
before the Court through an advocate and filed
witten statenent in March, 1995. They al so
rai sed prelimnary objections by filing
applications, requesting the Court to treat
the issues as to maintainability of suit and
l[iability of the appellants as prelimnary
issues. It was, therefore, clear that they
were served with the sumonses and were in
know of the proceedings. It was thereafter
their duty to take care of their interest,
when the suit was transferred to DRT,
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Jabal pur. It was further stated that sumobnses
were issued to the appellants at the addresses
at which they were earlier served. In fact,
according to the respondent-Bank, it was the
same address whi ch was given by the appellants
thensel ves before both the Tribunal s and
before the Hi gh Court. But with a viewto
deprive the Bank of the legitimte dues and to
del ay the proceedings initiated agai nst them
they did not appear before the DRT. Though it
was not necessary for the Bank to serve the
appel | ants once again, they nade a prayer to
the Bank to get the summobnses published in a
newspaper whi ch was done and i n \ 023Navbhar at
Ti mes\ 024, Bonbay as well as \023Navbharat Ti nes\ 024,
Rai pur summonses wer e published. \023Navbhar at
Ti mes\ 024 is having very w de circulation at both
the places, i.e. Bonbay as well ‘as at Rai pur

It was, therefore, not open to the appellants
to contend that they were not subscri bing

and/ or reading a H ndi newspaper by producing
a bill froma newspaper agent.” Such a bil

can be obtained fromany vendor. No reliance
can be placed on such evidence. Moreover, an
extremely inmportant fact which weighed wth
both the Tribunals as well as with the Hi gh
Court was that in an application under Section
22(2)(g) of the Act for setting aside ex parte
order passed by DRT, the appell ants have
suppressed material and extremely inportant
fact that they had appeared before the G vi
Court and had filed witten statenment. ~The
application proceeded on the footing as if the
appel l ants were never aware of any proceedi ngs
initiated against them by the plaintiff-Bank.
The DRT was, therefore, wholly right in

di sm ssing the application and the said order
was correctly confirmed by the DRAT and by the
H gh Court. No case can be said to have been
made out by the appellants to interfere with
those orders and the appeal deserves to be

di sm ssed

11. Havi ng heard the | earned counsel for
the parties, in our opinion, the appellants
have not nmade out any ground on the basis of
whi ch the order passed by the DRT, confirmed
by the DRAT and by the H gh Court can be set
aside. Fromthe record, it is clearly
established that the suit was instituted by
the plaintiff-Bank as early as in August,

1993. The appell ants who were def endant Nos.
7 to 9 were aware of the proceedi ngs before
the Cvil Court. They appeared before the
Court, engaged an advocate and filed a witten
statenment. They raised prelimnary objections
as al so objections on nerits. They filed
applications requesting the Court to raise
certain issues and try themas prelininary
issues. It was, therefore, obligatory on
their part to appear before the DRT, Jabal pur
when the matter was transferred under the Act.
The appel | ants, however, failed to do so. W
are not inpressed by the argunment of the

| earned counsel for the appellants that they
were not aware of the proceedings before the
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DRT and summonses coul d not be said to have
been duly served. As is clear, sunmmonses were
i ssued earlier and on the sane address,
summonses were sought to be served again after
the case was transferred to DRT. There is
substance in the subm ssion of the |earned
counsel for the respondent-Bank that the
appel | ants had avoi ded servi ce of sumons as
they wanted to delay the proceedings. W are
also inclined to uphold the argunment of

| earned counsel for the Bank that in view of
the fact that the appellants were appearing
before the Civil Court, it was not necessary
for the Bank to get summonses published in a
newspaper after the matter was transferred in
accordance with |l aw to the DRT, Jabal pur. But
even that step was taken by the respondent-
Bank. 1n \023Navbharat Ti nes\024, a Hi ndi newspaper
havi ng wi de circul ation in Bonbay and Rai pur
sunmonses were published. [t cannot be argued
successfully that the appellants were not the
subscri bers of the said newspaper and were not
readi ng \ 021Navbharat ~Ti nes\' 022 Hi ndi Edition. But
even ot herwi se, such contention is wholly
irrelevant. As to bills said to have been
produced fromthe newspaper agent, to us, both
the Tribunals were right in observingthat
such a bill can be obtained at any time and no
inmplicit reliance can be placed on that
evidence. It is immaterial whether appellants
were subscribers of the said newspaper and
whet her they were reading it. Once a summons
is published in a newspaper having wide
circulation in the locality, it does not-lie
in the nmouth of the person sought to be served
that he was not aware of such publication as
he was not reading the said newspaper. That
ground al so, therefore, does not inpress us
and was rightly rejected by the Tribunals.

12. Wil e dealing with the contention
rai sed by the appellants, the DRT observed,;

\ 023When sunmons are published in

newspaper, the Court has to be

cautious that it is published in a

newspaper, circulated and w dely read

in an area where the defendant stays.

Navbharat Times is a nationa

newspaper read not only in Minbai but

al so el sewhere in this country. The

summons were published also in a

newspaper circulated in Raipur from

where the | oan was di sbhursed. As

stated in the main order, the Court is
satisfied that sunmons were properly

publ i shed and sunmons has been

properly served\ 024.

13. But the fundanental objection which
had been rai sed by the respondent-Bank and

upheld by the Tribunals is legally well-

founded. In the application filed by the
appel | ants before the DRT, Jabal pur under

Section 22(2)(g) of the Act, there is no

murmur that the applicants were defendants in

the suit instituted in Gvil Court; they were
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served and they appeared through an advocate
and also filed a witten statenent and ot her
applications requesting the Court to try
certain issues as prelimnary issues. It was
expected of the appellants to disclose al
those facts. Apart from suppression of fact as
to service of summpns and appearance of

def endants before the Court, even on |ega
ground, it was not obligatory that the
appel | ants shoul d have been served once again
14. In this connection, we may refer to
the provisions of Section 22 of the Act which
| ays down procedure to be foll owed by the

Tri bunals. The relevant part of the said
section reads thus;

22. Procedure and -~ powers of the

Tribunal and the Appellate

Tri bunal .\027(1) The Tribunal and the
Appel | ate Tri bunal shall not  be

bound by the procedure |aid down by

the Code of Civil Procedure, 1908 (5

of 1908), but shall be gui ded by the
principles of natural justice and,

subj ect to the other provisions of

this Act and of any rules, the

Tri bunal and the Appellate Tribuna

shal | have powers to regulate their

own procedure including the places

at which they shall ~have their

sittings.

(2) The Tribunal and the Appellate

Tri bunal shall have, for the purposes
of discharging their functions under
this Act, the same powers _as are
vested in a civil court under the
Code of Civil Procedure, 1908 (5 of
1908), while trying a suit, in respect
of the following mitters, nanely:-

(a) summoni ng and enforcing the
attendance of any person
and exam ni ng hi mon oath;

(b) requiring the discovery and
producti on of docunents;

(c) recei ving evidence on affidavits;
(d) i ssui ng conmi ssions for the

exam nati on of w tnesses or

docunent s;

(e) review ng its decisions;

(f) di sm ssing an application for

default or deciding it ex parte;

(9) setting aside any order of disnissa
of any application for default or any

order passed by it ex parte;

(h) \ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005

15. Bare readi ng of the above
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provi sion nakes it clear that the DRT and the
DRAT have, for the purpose of discharging
their functions under the Act, the sane powers
as are vested in Cvil Court under the Code of
Cvil Procedure, 1908. dause (g) of sub-
section (2) of Section 22, therefore, has to
be read with Rule 13 of Order | X of the Code
whi ch provides for setting aside ex parte
decree passed agai nst a defendant. Rule 13 of
Order I X as originally enacted in the Code of
1908 read thus;

13. Setting aside decree ex parte

agai nst defendant.\027In any case in

which a decree is passed ex parte

agai nst a defendant, he may apply to

the Court by which the decree was

passed for an order to set it aside;

and if he satisfies the Court that the
summons was not duly served, or that

he was prevented by any sufficient

cause from appearing when the suit was

called on for hearing, the Court shal

make an order setting- aside the decree

as agai nst hi mupon such terns as to

costs, paynent into Court or otherw se

as it thinks fit, and shall appoint a

day for proceeding with the suit:

Provi ded that where the decree is of
such a nature that it cannot be set
asi de as agai nst such defendant only
it may be set aside as against all or
any of the other defendants al so\ 024,

16. Oiginal Rule 13 of Order | X of the
Code thus provided that when a decree had been
passed ex parte agai nst the defendant who
satisfied the Court that summons was not duly
served upon him the Court was bound to set
aside the decree. It was i muaterial whether
the defendant had know edge about the pendency
of suit or whether he was aware as to the date
of hearing and yet did not appear before the
Court. The Law Conmi ssion consi dered t hat
aspect and the expression \023duly served\024. |n
its Twenty-seventh Report, the Comi ssion

st at ed;

1. Under Order IX, rule 13, if the

court is satisfied either that the

sunmons has not been served, or that

the defendant was prevented by

sufficient cause from appearing, etc.,

the ex parte decree should be set

aside. The two branches of the rule

are distinctive and the defendant,

what ever his position may be in

respect of one branch, is the court

that he has nmade good his contention

in respect of the other branch.

2. Now, cases mmy arise where there

has been a technical breach of the

requi rements of \023due service\024, though
t he defendant was aware of the

institution of the suit. It may well
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be, that the defendant had know edge
of the suit in due tinme before the
date fixed for hearing, and yet,
apparently he would succeed if there
is a technical flaw. This situation
can arise e.g., where the

acknow edgenment on the duplicate of
the summons has not been signed. There
may be small defects in relation to
af fixation, etc., under Order V, rule
15. At present, the requirements of
the rules regarding service nust be
strictly conplied with, and actua
know edge (of the defendant) is
imuaterial. (There are not many
deci si ons which hol d that even where
there has not been due service, yet
the decree can be maintained, if the
def endant 'knew t he date of hearing.)

3. Were a literal conformty with the
C.P.C. is wanting, the second part of
colum third of article 164, |ndi an
Limtation Act, 1908 (now article 123,
Limtation Act, 1963) applies. As to
substituted service, 'see discussion in
under - nent i oned deci si on

4. The matter was consi dered
exhaustively by the Cvil Justice
Comm ttee, which recomended a

provi sion that a decree should not be
set aside for nere irregularity. Local
Amendnent s nade by several High Courts
(including Allahabad, Keral a, Mdhya
Pradesh, Madras and Orissa) have made
a provision on the subject, though
there are slight variations in the

| anguage adopted by each. Such a
provi si on appears to be useful one,
and has been adopted on the |ines of
the Madras Amendnent.

17. The Conmi ssion again considered the
guestion and in its Fifty-fourth Report,
reiterated

9.12. Under Order 9, rule 13, if the
court is satisfied either that the
summons has not been served, or that

the defendant was prevented by
sufficient cause from appearing, etc.,
the ex parte decree should be set

asi de. The two branches of the rule

are distinctive, and the defendant,

what ever his position may be in

respect of one branch, is entitled to
benefit of the other branch, if he
satisfies the court that he has nade
good his contention in respect of the

ot her branch.

9.13. In the earlier Report, severa
poi nts were considered with reference
to this rule, and anendrments suggested
on one point,-the broad object being
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to ensure that a decree shall not be
set aside nerely on the ground of
irregularity in service, if the

def endant had know edge of the decree.
After consideration of the points

di scussed in the earlier Report, we
have reached the sanme concl usi on

18. Accepting the recomendati ons of the
Law Conmi ssion, the rule was anmended by the
Code of Civil Procedure (Amendnent) Act, 1976.
Rule 13 of Order I X with effect from February
1, 1977 now reads thus;

13. Setting aside decree ex parte

agai nst def endant\ 027l n-any case in which

a decree is passed ex parte against a

def endant, he may apply to the Court

by which the decree was passed for an

order to set it aside; and if he

satisfies the Court that the sumrons

was not duly served, or that he was

prevented by any sufficient cause from
appearing when the suit was called on

for hearing, the Court shall nake an

order setting aside the decree as

agai nst hi mupon such terns as to

costs, paynent into Court or otherw se

as it thinks fit, and shall appoint a

day for proceeding with the suit;

Provi ded that where the decree is of
such a nature that it cannot be set
asi de as agai nst such defendant only
it may be set aside as against all or
any of the other defendants also:

Provided further that no Court shal
set aside a decree passed ex parte
nerely on the ground that there has
been an irregularity in the service of
summons, if it is satisfied that the
def endant had notice of the date of
hearing and had sufficient tinme to
appear and answer the plaintiff\022s
claim

Expl anati on. - \Where there has been an
appeal against a decree passed ex-
parte under this rule, and the appea
has been di sposed of on any ground

ot her than the ground that the
appel l ant has withdrawn the appeal, no

application shall lie under this rule

for setting aside that ex parte

decree. (enphasi s suppl i ed)

19. It is, therefore, clear that the | ega

position under the amended Code is not whet her
the defendant was actually served with the
sumons in accordance with the procedure laid
down and in the manner prescribed in Order V
of the Code, but whether (i) he had notice of
the date of hearing of the suit; and (ii)

whet her he had sufficient time to appear and
answer the claimof the plaintiff. Once these
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two conditions are satisfied, an ex parte
decree cannot be set aside even if it is
established that there was irregularity in
service of sumons. |If the Court is convinced
that the defendant had ot herw se know edge of
the proceedi ngs and he coul d have appeared and
answered the plaintiff\022s claim he cannot put
forward a ground of non service of sunmons for
setting aside ex parte decree passed agai nst
hi m by invoking Rule 13 of Order |IX of the
Code. Since the said provision applies to
Debt Recovery Tribunals and Appellate

Tri bunal s under the Act in view of Section
22(2)(g) of the Act, both the Tribunals were
right in observing that the ground raised by
the appellants coul d not be upheld. It is not
even contended by the appellants that though
they had know edge of the proceedi ngs before
the DRT, they had no sufficient ' tine to appear
and answer the claimof the plaintiff-bank and
on that ground, ex parte order deserves to be
set aside.

20. I n our opinion, the Tribunals were
also right in commenting on the conduct of the
appel | ant s/ def endants that they were appearing
before Civil Court through an advocate, had
filed witten statenent as al so applications
requesting the Court to treat and try certain
i ssues as prelimnary .issues. Al those facts
were material facts. It was, therefore,

i ncurbent upon the appellants to disclose such
facts in an application under Section 22(2)(g)
of the Act when they requested the DRT to set
asi de ex parte order passed agai nst them  The
appel l ants deliberately and intentionally
conceal ed those facts. There was no-whi sper in
the said application indicating that before
the Cvil Court they were present. and were

al so represented by an advocate. An

i mpressi on was sought to be created by the

def endant s/ appel lants as if for the first tine
they came to know i n Decenber, 2000 that an ex
parte order had been passed agai nst them and

i medi ately thereafter they had approached the
DRT. The Debt Recovery Tribunal, Jabal pur
therefore, in our opinion was right in

di smissing the said application. |In an appeal
agai nst the said order, the DRAT observed that
the appellants had \021willfully suppressed the
fact that they were not in the know of the
proceedi ngs when the same was proceeding in
the Cvil Court\022. The DRAT correctly stated
that even if it is taken to be true that the
appel l ants did not receive notice fromthe
DRT, it was their duty to nake necessary
inquiry in the proceedi ngs when the case had
been transferred to the DRT. The Appellate

Tri bunal rightly concl uded;

\023In the present case, the appellants

very artistically have suppressed the

fact of their filing of witten

statement in the case while it was

proceeding in the Cvil Court and were

bei ng represented by their lawer till

the date of its transfer to the
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Tri bunal at Jabal pur\024.

21. The High Court, in our judgnent, was
equal ly right in disnissing the petition
confirmng the finding of the DRAT that the
appel I ant had \02lartistically\022 suppressed
material fact and no interference was call ed
for.

22. Finally, we are exercising

di scretionary and equitable jurisdiction under
Article 136 of the Constitution. Fromthe
facts and circunstances of the case in their
entirety, we do not feel that there is

m scarriage of justice. On the contrary, we
are convinced that the appellants had not cone
forward with clean hands. ~They wanted to
del ay the proceedi ngs. Though they were aware
of the proceedi ngs pendi ng agai nst them had
appear ed before the Civil Court, but then did
not care toinquire into the matter. Even
after ex-parte order was passed, in an
application for setting aside the order, they
had not candidly disclosed all the facts that
they were aware of such proceedi ngs and were
represented by a counsel. In the light of al
these facts and keeping in view the provisions
of Section 22 (2)(g) of the Act read w th Rule
13 of Order |1X of the Code, if the Debt
Recovery Tribunal disnissed the application
and the said order was confirmed by the Debt
Recovery Appellate Tribunal and by the Hi gh
Court, it cannot be held that those orders
were wong and ex parte order shoul d be
guashed. The prayer of the appellants,
therefore, has no substance and cannot be
accept ed.

23. For the foregoi ng reasons, the appea
deserves to be dismssed and is accordingly

di sm ssed with costs.




