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PETI TI ONER
R BALAKRI SHNA WARRI ER

Vs.

RESPONDENT:
SANTHA VARASSI AR & ANR

DATE OF JUDGVENT: 11/ 10/ 1996

BENCH
B. P. JEEVAN REDDY, K.S. PARI POORNAN

ACT:

HEADNOTE

JUDGVENT:
ORDER

The plaintiff. in OS.No. 178 of 1958, Additiona
Munsi ff Court, Ernakulam-- appellant in S.A No. 669 of
1976 -- is the appellant in this appeal. The appellant
bel ongs to Edappally Padinjare Warriam H. s main prayer in
the suit was to declare that the appellant’'s famly is
entitled to do Kazhakam services in the two tenples as the
fam |y has hereditary rights in that regard. The trial court
held that the plaintiff or his famly had no Karaima right
(hereditary right) in the tenples as clained. It is stated
in the appeal nmenorandumthat both the courts held thus:-

"(i)....the plaintiff's famly has

been performng the Kazhakam (2)

the plaintiff's fanmly had been

given Mala Virthy by the swaroopam

(3) that the plaintiff’s famly has

been perform ng the Kazhakamin the

two tenples from tine inmrenoria

for which they had been given

viruthy tenure.

But after recording all t hese

findings concurrently the courts

also held that the plaintiff’s

famly has no hereditary right for

the performance of Kazhakam and

that the plaintiff could be hired

and fired at the sweet will by the

def endant No. 1. "
2. The appellant filed S.A bio. 669 of 1976 and assailed
the judgnents and decrees of the courts below. The |earned
single Judge of the H gh Court, in paragraph 2 of the
j udgrment, observed thus: -

"2. So far as the main relief of

granting a declaration that the

plaintiff’s tarward has got the

right to do kazhakam service in the

t wo tenpl es in guestion is

concerned, it appears to nme that

that relief is now irrelevant in

view of the Kerala Joint Hindu
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Fam |y System (Abolition) Act 1975,

Acc 30 of 1976. That Act abolishes

the joint tenancy of tarward and it

can no nore. to be said that

mar ummakkat hayam tarward with joint

tenancy as its feature exists any

nove. In that view no declaration

can be given in favour of the

tarward as sought for by the

plaintiff. That is the basic relief

sought for, the other reliefs are

based on that relief."

(enphasi s suppl i ed)

However, the court granted a decree for recovery of
Rs. 100/- from the first defendant and a slight nodification
was thus made. The ~sum of Rs.100/- was paid in lieu of the
notice, for the term nation of the service of the appellant.
3. We heard counsel. The appellant has not sought any
amendnent ‘of the plaint either in the Hgh Court or in this
Court. The ~main prayer is for grant of declaration that the
appel l ant*s tarwad (famly) has the right to perform
Kazhakam services in the two tenples. The Hi gh Court was
right in holding that the Kerala Act 30 of 1976 has
abolished the joint famly system The tarwad has becomne
extinct. No declaration can be given in favour of a non-
existing entity. On this aspect, W concur with the Hi gh
Court and dismiss this appeal with noorder as to costs.
However, as to whether the Karaima right (or the hereditary
right ) will devolve on the nenbers of the erstwhile tarward
as tenants in common does not arise for consideration in the
present appeal. The said issue is |eft open




