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PETI TI ONER
MESSRS PRATAPMAL LUXM CHAND

Vs.

RESPONDENT:
COW SSI ONER OF | NCOVE- TAX, MADHYAPRADESH

DATE OF JUDGVENT:
08/ 02/ 1956

BENCH

BHAGWATI, NATWARLAL H
BENCH

BHAGMATI , NATWARLAL H
DAS, SUDH RANJAN

Al YYAR, T.L. VENKATARAMA

Cl TATI ON
1956 AIR 364 1956 SCR 91

ACT:

Regi stration of firm Deed of partnership and application for
regi stration not signed by all partners-Refusal to register
by t he I nconme-tax O ficer-Powers of t he Appel | at e.
Assi stant Conmi ssioner-Indian | ncome-tax Act (XI of 1922),
S. 26-A-Indian Incone-tax Rules, 1922, rule 2.

HEADNOTE:

The appellant (a firn) consisted of seven partners  and a
deed of partnership was executed by all the partners ‘except
one who happened to be in Jail being a security prisoner
under the Defence of India Rules. An application for
registration of the firmunder s. (26-A of the Indian | ncone-
tax Act was made before the Inconmetax O ficer, who, however,
rejected it on the ground that the deed of partnership and
the application for registration were not signed by all the
partners. On appeal, the Appellate Assistant Conmi ssioner
cancelled the order of the Income-tax Oficer and directed
him to register the firmafter obtaining the signature of
the partner who had not signed before, both on t he
application for registration and the deed of partnership
Hel d, that under Rule 2(c) of the Indian Inconme-tax Rules,
1922, framed under s. 26-A(2) of the Indian Income-tax Act,
the Appellate Assistant Conm ssioner had only the power to
direct registration of the firmif an application duly
signed by all the partners had been presented to him before
the assessment was confirned, reduced, enhanced or —-annul |l ed
and that he was not legally
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conpetent to direct the Income-tax Oficer to register the
firm after obtaining the signature of the partner who had
not signed before.

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Givil Appeal No. 199 of 1955.
Appeal by special |eave fromthe judgnent and order dated
the 17th day of April 1953 of the Nagpur Hgh Court in
M scel | aneous Civil Case No. 53 of 1950.

Nur - ud-di n Ahnmad and Naunit Lal, for the appellant.
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C. K. Daphtary, Solicitor-General of India, G N Joshi
and B. H Dhebar, for the respondent.
1956. February S. The Judgnent of the Court was delivered
by
BHAGMTI J.-This is an appeal with special |eave from the
Judgnent and Order of the High Court of Judicature at Nagpur
on a reference nmade by the Inconme-tax Appellate Tribunal
Bonbay Branch 'A" under section 66(1) of the Indian |ncone-
tax Act Xl of 1922 whereby the Hi gh Court answered the ref-
erred question against the appellant.

The appellant, a firmof Messrs Prataprmal Laxm chand of

Betul consisted of 7 partners, viz., Msrilal Goti, Meghraj
CGoti, Panraj Goti, Phulchand, Basantibai, Ratanbai and
CGokul chand Goti. A deed of partnership was executed on the

12th February 1944 by all the partners except Gokul chand
Goti who happened to be in the Seoni Jail being a security
pri soner under the Defence of India Rules. He was unable to
sign the sanme in spite of all efforts to obtain his
signature /in prison. An application for registration of the
firm under section 26-A of the Act for the assessnent year
1943- 44 was made on the 24th March 1944 personally signed by
the other 6 partners of the firm and was acconpanied by the
deed of partnership which also had been signed by those 6
partners. The Special Income-tax O ficer, Nagpur, rejected
the application on the ground that the deed itself was not
valid inasmuch as it had not been signed
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by all the partners nentioned in the body and there was no
si gnature of Gokul chand on the deed and the application. An
appeal was taken to the Appellate Assistant Comm ssioner
against this decision of the Special Inconme-tax Oficer on
the 24th April 1944. Gokul chand appended his signhature to
the deed of partnership in Seoni Jail on-the 9th January
1945. The appeal was heard before the Appellate Assistant
Conmi ssi oner on the 20th March 1947 and he passed an order
on the 17th February 1948 cancelling the order  of the
Special Incone-tax Officer and directing himto regi'ster the
firmafter obtaining the signature of Gokul chand both on the
application for registration and the deed of partnership
At the instance of the Conmi ssioner of lncone-tax, C. P. and
Berar, an appeal was filed against this order of the Appel-
| ate Assistant Conmm ssioner by the Incone-tax O ficer, Spl
I.T. cum E. P.T. Circle, Nagpur, before the Incone-tax
Appel late Tribunal. The Tribunal allowed the appeal by -its
order dated 11/16 Cctober 1948 observing that the Specia
I ncome-tax OFficer was justified in refusing to register the
firm as the application for registrati on was not signed by
CGokul chand, that Rule 2(c) of the Indian Incone-tax Rules,
922, on which the Appellate Assistant Comm ssioner teens to
have relied did not apply and the Appellate Assistant
Comm ssioner was not justified in directing the Incone-tax
Oficer "to register the firmafter obtaining the signature
of Seth Gokul chand both in the application for registration
and the deed of partnership”. The appellant applied for a
reference to the H gh Court under section 66(1) of the Act
and the Tribunal referred the foll owi ng question arising out
of its order for the opinion of the H gh Court: "Wether on
the facts and in the circunstances of the case the Appellate
Assi stant Conmi ssioner was legally conmpetent to direct the
Income-tax OFficer to register the firmafter obtaining the
signature of Seth Gokul chand both in the application for
registration and in the deed of partnership". When the
statenment of the case was being drawn up by the Tribunal
counsel for the appellant suggested that the words
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appearing in para 6 of the statement, viz., "No application
was submtted to the Appellate Assistant Conmi ssi oner
seeki ng his perm ssion under Rule 2(c) of the Indian |Income-
t ax Rul es" be deleted. He also suggested that t he
concl udi ng words in the question referred to the H gh Court,
viz., "after obtaining the signature of Seth Gokul chand both
in the application for registration and in the deed of
part nershi p" be del eted. Wth regard to the latter
suggestion the Tribunal observed that they were wunable to
del ete the sanme inasmuch as the words sought to be deleted
were the concluding words appearing in the Appel | ate
Assi stant, Comm ssioner’s order dated the 17th February,
1948 giving directions to the Income-tax Oficer and were
words which were material to the question before the High
Court. Wth regard to the first suggestion counsel for the
appel l ant had stated that the appellant had submitted three
applications to the Appellate Assistant Comm ssioner al
dated 20th March, 1947 and that it would be wong to state
that no application was submtted to the Appellate Assistant
Conmi ssi oner. The allegation made by the appellant was
properly —investigated subsequently and the Tribunal was
satisfied that the appellant did not appear to have put in
the application dated 20th March, 1947 as all eged. Thi s
bei ng the position the Tribunal stated that no change in the
statenment of case was called for as suggested by the
appel | ant .

It was on this statenment of case by the Tribunal that the
referred question cane to be determined by the High Court.
Before the Hi gh Court the appellant had applied on the 27th
Noverber, 1950 that the three certified copies of the three
applications dated 20th March, 1947 nade by the appellant to
the Appellate Assistant Conmi ssioner with their “originals
should be sent for by the High Court from the Inconeax
Tribunal and an order had been nade accordingly. he Hi gh
Court was of the opinion that the Appelate Assistant
Comm ssioner should have ordered egistration of the firm
provi ded there was an application before himduly signed by
all the partners. As,
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however, there was no such application, he could not have
directed the Income-tax Officer to register the firm after
obt ai ni ng the signature of Gokul chand on the application and
also in the partnership deed . The H gh Court accordingly
answered the referred question in the negative.

An application under section 66-A(2) of - the ‘Act for a
certificate for |leave to appeal to this Court agai nst that
order was disnissed by the Hi gh Court but the  appellant
obt ai ned speci al | eave to appeal against the same from this
Court on the 6th Decenber, 1954.

The nmain question that arises for our determnation in
this appeal is:-Wat are the powers of the “Appellate
Assi stant Conmi ssi oner on the hearing of an appeal against
the refusal by the Income-tax Oficer to register a firm
under section 26-A of the Act and Rule 2 of the Indian
| nconet ax Rul es, 19227

Section 26-A of the Act provides:--

" (1) Application maybe made to the Income-tax Officer on
behalf of any firm constituted under an instrunent of
partnership specifying the individual shares of t he
partners, for registration for the purposes of this Act and
of any other enactnment for the tine being in force relating
to income-tax or supertax.

(2) The application shall be nmade by such person or
per sons, and at such tines and shall contain such
particulars and shall be in such form and be verified in
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such nmanner, as may be prescribed; and it shall be dealt
with by the Incone-tax Oficer in such manner as nmay be
prescri bed".

Rule 2 of the Indian Incone-tax Rules, 1922, which was in
force at the relevant period, in so far as is material for
the purpose of this appeal, provided:

"Any firmconstituted under an Instrunent of Partnership
speci fying the individual shares of the partners may, under
the provisions of section 26-A of the Indian Incone-tax Act,
1922 register with the Incone-tax Officer the particulars
contained in the said Instrunent on application made in this
behal f.

Such application shall be signed by all the partners
96
(not being mnis) personally and shall be made-

(a) before he income of the firmis assessed for
any year under section 23 of the Act, or
(b).. ... or

(c) with the permssion of  the Appel | ate Assi st ant
Conmi ssi oner hearing an appeal under section 30 of the Act,
before the assessnent is confirmed, reduced, enhanced or
annul | ed, or

(d)

(e)

The decision of the Inconme-tax Oficer in regard to the
invalidity of the deed of partnership i nasnuch as it did not
bear the signature of Gokul chand was not challenged by the
appel lant at any stage of the proceedings nor in the
statement of case before us. Counsel for the appellant,
however, relying on a passage in the "Law and Practice of
I nconme-tax by Kanga and Pal khival a", 3rd Ed., at page 754,
urged that it was not necessary that the partnership agree-
nment should be signed by all the partners and if the
agreenment had not been signed by one of the partners but
that partner had assented to the agreement and put it
forward along with the other partners for registration, the
agreenment would be adm ssible for registration. In the
first instance, it was not open to the appellant to urge any
poi nt which was not taken in the statenment of case and even
if it was open to himto urge that contention we do not
think it necessary to express any opinion on the correctness
or otherwi se of the statement above referred to in view of
the construction which we put on Rule 2 of the “1ndian
I ncone-tax Rules, 1922.

The Rul es were framed under section 26-A(2) of the Act and
bad statutory force. Under Rule 2, the application for
registration of the firmwas to be nade to, the 1ncone-tax
Oficer and the particulars contained in the Instrument of
Part nership specifying the individual shares of the partners
were to be registered with himon an application made in
that behalf signed by all the partners (not being  ninors)
personal | y. No such application was subnitted to the
Speci al I ncone-tax Officer in this case before he
97
made his order on the 18th March 1944, and on the materials
as they stood on record then, the order of the Specia
| ncome-t ax Oficer was perfectly justified. No such
application signed by all the partners of the firmincluding
Gokul chand was al so avail abl e before the Appell ate Assi stant
Conmi ssi oner when he heard the appeal on the 20th March
1947. The appellant contended that he had in fact filed in
the office of the Appellate Assistant Comm ssioner on the
said 20th March 1947 three applications one of which was
such an application signed by all the partners personally
i ncluding Gokulchand and it was strenuously urged on his
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behal f that the Appellate Assistant Comm ssioner passed his
order dated the 17th February 1948 ignoring the said
application which had been filed in his office. It was
urged that, if the Appellate Assistant Comm ssioner had
before himthe said application dated the 20th March 1947
signed by all the partners personally including Gokulchand,
it was his duty to direct a registration of the firm hinself
wi thout anything nore inasmuch as the deed of partnership
had been signed by Gokul chand on the 9th January 1945 and
the application for registration of the firmdated the 20th
March 1947 bore his signature. The direction given by the
Appel | ate Assistant Commissioner to the Incone-tax Oficer
to register the firmwas, it was contended, therefore proper
and we were asked to treat the words "after obtaining the
signature of Seth Gokulchand in the application for regis-
tration and in the deed of partnership" as superfl uous.

W are not inpressed with this argunent. As appears
abundantly clear fromthe terns of the order made by the
Appel | ate  Assistant Commi ssioner hinmself and also from the
statenment' of case prepared by the Tribunal, the application
signed by all the partners personally including Gokulchand
was not before the Appellate Assistant Commi ssioner. An
application had been made by the appellant before the Tri-
bunal to anend the statement of case by deleting frompara 6
thereof the words "no application was subnmitted to the
Appel | at e Assi stant Conmi ssi oner
13
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seeking his perm ssion under Rule 2(c) of the Indian |Incone-
tax Rul es"” but the sane had been rejected by the Tribunal as
a resul t of proper —investigation conducted by it
subsequently, the Tribunal stating that they were satisfied
that the assessee did not appear to have put in an
application dated the 20th March 1947 as all eged. The
reference was beard by the Hi gh Court on this statenent of
case prepared by the Tribunal and no steps were taken by the
appel | ant before the H gh Court for having the statenment of
case anended by the Tribunal or for having a further
statement of case submitted by ‘the Tribunal® recording
therein the facts alleged by the appellant. We nmust,
therefore, decide this appeal on the facts stated in the
statenment of case by the Tribunal and on the basis that the
application for registration dated the 20th March 1947
signed by all the partners personally including Gokulchand
was not before the, Appellate Assistant Conmi ssioner

If that was the position, the only power which the
Appel | ate Assi stant Comm ssioner bad under Rule 2(c) was to
accord permssion to the appellant to make the [ application
in proper formto the Inconetax Oficer signed by all  the
partners personal | y i ncludi ng Gokul chand bef ore t he
assessnment was confirned, reduced, enhanced or “annull ed.
The Appel | ate Assistant Comm ssioner had, under the Rule, no
power to direct the Income-tax Officer to register the firm
after obtaining the signature of Gokul cbhand both in the
application for registration and in the deed of partnership
as he did. As a matter of fact the appellant did not ask
for such perm ssion from the Appel | ate Assi st ant
Comm ssioner nor was any revision taken by the appellant
before the Conm ssioner wunder section 33-A of the Act
agai nst the said order of the Appel | ate Assi st ant
Conmi ssioner. The appellant contented hinself with arguing
that the order made by the Appellate Assistant Conmi ssioner
was justified and the sole controversy which arose between
the parties and was the subject matter of the referred
guestion was whether the Appellate Assistant Comm ssioner
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was |l egally conpetent to direct the I ncone-
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tax Oficer to register the firm after obtaining the
signature of Gokul chand both in the application for
registration and in the deed of partnership. The appellant
attenpted no doubt to have the words "after obtaining the
signature of Seth Gokul chand both in the application for
registration and in the deed of partnership" deleted from
the referred question. That attenpt, however, failed and no
steps were taken by the appellant before the H gh Court at
the hearing of the reference to either have the referred
guestion anmended or reframed in order to bring into
prom nence his contention in regard to the powers of the
Appel | at e Assi stant Conmi ssi oner

On the question as franmed, the only answer which the Hi gh
Court coul d give “was -that the Appel | ate Assi st ant
Conmi ssi oner was not legally competent to direct the |Income-
tax Oficer to register the, firm after obtaining the
signature of Gokul chand both in the application for
registration and in the deed of partnershinp. Rule 2(c)
above- quot ed did not enmpower  the Appellate Assi st ant
Conmi ssioner to do anything of the sort and we are of the
opinion that the answer given by the High Court in the
negative was, therefore, correct.

Counsel for the appellant tried to support his argunent by
referring to the provisions of the earlier partnership deeds
bet ween the several partners of this firmin the years 1929
and 1941 which specifically provided that in the event of
retirement, or death of, or relinquishment, of his share by
a partner, the partnership will not be dissolved but will be
continued, in case of death of any of the partners, by such
of the partners as renmmi ned and the | egal representatives or
nom nees of the deceased partner ~and in the 'case of
retirement of any of the partners by such of the partners as
remai ned. We fail to understand what bearing these clauses
have on the determnation of the referred question. 'In the
result, the appeal of the appellant fails and nust 'stand
di sm ssed with costs.
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