REPORTABLE
IN THE SUPREME COURT OF | NDI A
ClVIL APPELLATE JURI SDI CTI ON

ClVIL APPEAL NO 1929 OF 2004

State of Utar Pradesh & Os. ... Appel I ant (s)
Ver sus

Ms. Vam Organic Chemcals Limted .. . Respondent ( s)
WI TH

Cvil Appeal Nos.1930/2004, 1931-1932/2004, 1933/2004,

2810-2938/ 2004, 4298/2009, 4299/2009 and Civil Appeal No.
2056/ 2010 S L.P. (C No.6979/2010 CC 2279/ 2009

JUDGMENT

S. H KAPADI A, J.

Heard | ear ned counsel on both sides.
Del ay condoned.

Leave granted in the special | eave
petition.

In all these matters, respondents are
manuf acturers of notified goods. These respondents have

been given central registration under Section 7 of the
Central Sales Tax Act, 1956, and also Recognition
Certificate under Section 4-B of the Utar Pradesh Trade
Tax Act, 1948, for purchase of high speed diesel oil at
concessional rate. These certificates have been given on
di fferent dates by the appellants.
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The lead matter is State of Uttar Pradesh &
Os. vs. Ms. Vam Oganic Chemicals Limted [Gvil Appeal
No. 1929 of 2004].

Ms. Vam Oganic Chemicals Limted is a
public limted conmpany incorporated under the Indian
Conmpanies Act, having it's registered office at Anroha,
Uttar Pradesh. It has established a continuous process
chem cal industry for the manufacture of Vinyl Pyridine,
Picoline, etc. [for short, "chemicals']. The said Conpany
is registered under the Utar Pradesh Trade Tax Act, 1948
[for short, 1948 Act'], as well as wunder the Central
Sal es Tax Act, 1956 [for short, 1956 Act'], as a dealer.

Ms. Vam Oganic Chemcals Linmted [for
short, “Conpany”] was granted a Registration Certificate
under Section 7 of 1956 Act in which a List of Itens was
annexed. As per the said List, the Conmpany was entitled
to purchase goods under 1956 Act. The Conpany was al so
granted a Recognition Certificate under Section 4-B of
1948 Act authorizing it to purchase goods on concessional
rat es. On the basis of the Recognition Certificate
granted by the State, the Conpany becane entitled to
purchase various goods against Form 111-B, which was
issued by the Assessing Authority on paynent of
concessional rate of tax. Since the Conpany had obtained
Regi stration Certificate under Section 7 of 1956 Act, it
pur chased hi gh speed diesel oil [ HSD, for short] against
FormC from Indian Ol Corporation Limted. The Conpany
had al so bought HSD against FormIll-B fromlndian Q|
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Corporation Limted under which Indian QG| Corporation
Limted charged the tax at the rate of tw per cent
agai nst FormlI1-B.

On 12th June, 2000, a neeting was organi sed
by the Principal Secretary, Finance, Uttar Pradesh, in
which a decision was taken that the benefit of Formll1l-B
for purchase of HSD to be used in Diesel CGenerating Sets
in the factory should not be given the benefit of
concessional rate since such HSD was not directly used in
the manufacture of notified goods [chem cals]; rather, it
was used for generating electricity in the CGenerating Set
whi ch el ectricity was t hen captively used for
manuf acturing chem cal s. On the basis of the said
deci si on dat ed 12th June, 2000, t he Addi ti onal
Conmi ssi oner, Trade Tax, Meerut, Uttar Pradesh, issued a
Crcular on 20t June, 2000, to all the subordinate
officers for it's inplenentation and, accordingly, all
Trade Tax Authorities of the State, who, at the relevant
time, were wunder the admnistrative control of the
Conmi ssi oner, issued notices for deletion of HSD, an item
nmentioned in the Conpany's Recognition Certificate. It is
this show cause notice which cane to be challenged by Ms.
Vam Organic Chemicals Limted and others by filing wit
petitions in the Al lahabad H gh Court.

In the wit petition filed by the Conpany,
it was submtted that HSD was a fuel, which was absolutely
essential for operating the Diesel Cenerating Set [D. G
Set] in the factory as the Conpany's factory was engaged
in a continuous process chemcal industry and, in the
absence of HSD, the D.G Set would becone non-functional
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and if electricity cannot be generated, it would be
i npossible to produce chem cals. According to the
Conmpany, HSD is used in DG Sets to generate electric
energy which is required for chem cal industry. In this
connection, reliance was placed on Explanation to Section
4-B of 1948 Act. In reply, it was the case of the
Departnment that HSD is used in the D.G Set for generating
electric energy which is not only wused for chem cal
industry but is also used for electrical appliances in
office, factory and to supply electricity for working of
lights, fans, etc. According to the Departnment, HSD is
used in the Generating Set for production of electricity;
that the unit of the Conpany was not registered/ recognised
for production of electricity; that it was not a public

utility service under the relevant Electricity Act; and,

hence, the Conpany cannot call HSD a fuel/raw mteri al
used for production of electricity in this case.
According to the Departnent, in the present case, the

notified goods consisted of chem cals and not electricity,
hence, HSD was not used in the process of production of
chemi cals directly. For the afore-stated reasons, the
Departnment submtted that, on the facts and in the
circunstances of this case, HSD cannot be included in the
Recognition Certificate of the Conpany. By the i npugned
j udgenents, the High Court canme to the conclusion that the
stand of the Departnent was highly technical. Accor di ng
to the Hgh Court, HSD was used by the Conpany for the
manuf acture of chemicals [notified goods], as nentioned in
Section 4-B(2) of 1948 Act. According to it, the word
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“directly” is not nentioned in Section 4-B(2) of 1948 Act.
It further held that Section 4-B(2) of 1948 Act does not
mention that the goods, referred to in sub-section (1),
should be wused directly for the manufacture of the
notified goods. In the light of the said reasoning, the
H gh Court canme to the conclusion, by the inpugned
j udgenents, that the show cause notices issued by the
Departnent calling upon the Conpanies to show cause as to
why HSD should not be deleted from the Recognition
Certificate based on the GCirculars dated 20th June, 2000,
etc., be set aside. That, it was not open to the
Departnment to delete HSD, furnace oil, liquid fuels or
gaseous fuels from the Recognition Certificate as such
oil [HSD] constituted a fuel required for the manufacture
of chemcals in ternms of the Explanation to Section 4-B(2)
of 1948 Act. Agai nst the said judgenents, the State has
come to this Court by above-nentioned civil appeals. e
may clarify that, in all, there are approxinmately 138
appeal s agai nst the inmpugned judgenents of the Allahabad
High Court in various wit petitions. Suffice it to state
that common issue arises for determination in this batch
of cases, nanely, Wether the Departnent was right in
i ssuing show cause notices calling upon the Conpanies to
show cause as to why HSD should not be deleted as an item
from their respective Recognition Certificates issued
under Section 4-B(2) of 1948 Act?

M. Sunil GQupta, |earned senior counsel
appearing for the Departnent, invited our attention to
Annexure CA(l) of the Paper Book, which is a List of Itens
regi stered under Section 4-B of 1948 Act. It appears to
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be a List annexed to the Registration Certificate. What
is argued by the learned senior counsel is that, under
Section 4-B(2) of 1948 Act read with Explanation thereto,
a dealer has to satisfy the Assessing Authority, enpowered
to issue Recognition Certificate, that he requires the
duly itemsed goods nmentioned in the Recognition
Certificate for wuse in the manufacture by him of any
notified goods [final product]. According to the |earned
seni or counsel, the Recognition Certificate, including the
List of Itenms under Section 4-B(2) of 1948 Act, cannot be
read in isolation. Each Item in the List 1is duly
recognised by the Assessing Authority looking to its
requirenent for use in the npanufacture of the final
product [notified goods]. In this connection, it was
subnmitted that HSD does find place in the said List but if
the said Item is wused to nmake the Generating Set
functional for generating electric energy which, in turn,
is captively consumed in the mnufacture of chem cal
goods, then, in that event, an assessee wll not be
entitled to the benefit of concessional rate of tax.
Learned counsel invited our attention to several itens in
the said List, including air-conditioners, stabilizers,
el ectrical panels and D esel Generating Set. It was argued
on behalf of the Departnment that if HSD is used in the
CGenerating Set, it would not amobunt to it being used in
t he manufacture of chem cal goods but it would amount to
HSD being used to operate the nachines. On the other
hand, it was urged on behalf of the assessee(s) that, in
t he absence of HSD, it was not possible to operate the
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D.G Set; that, the assessee(s) has installed several D. G
Sets in it's factory for the nmanufacture of electricity
which Sets cannot function wthout the wuse of HSD
According to the assessee(s), there is nothing in sub-
section (2) of Section 4-B of 1948 Act to suggest that HSD
should be used directly in the nanufacture of chem cal
goods. In any event, according to the assessee(s), in the

List enclosed with the Recognition Certificate, Diesel

CGenerating Set is nentioned. Therefore, HSD, in any
event, is directly used to operate Diesel GCenerating Set.
What is argued on behalf of the assessee(s) is that, if

DG Set is an item duly recognised by the Assessing
Aut hority, the nachines cannot operate w thout the use of
HSD and, in the circunstances, there is, in any event, a
direct use of HSD in the working of the D .G Set. As
stated above, the H gh Court has accepted the contentions
advanced on behal f of the assessee(s).

At the outset, we quote hereinbel ow Section
4-B(2) with the Explanation as also Section 4-B(4)(ii) of
1948 Act:

“4-B. Specific Rel i ef to certain
manuf acturers. - -

[1] XXX XXX XXX

[2] Where a dealer requires any goods, referred
to in sub-section (1) for use in the
manufacture by him in the State, of any
notified goods, or in the packing of such
notified goods nanufactured or processed by
him and such notified goods are intended to be
sold by himin the State or in the course of
inter-State trade or conmerce or in the course
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of export out of India, he nay apply to the
assessing authority in such formand nmanner and
wWithin such period as nmay be prescribed, for
the grant of a recognition certificate in
respect thereof, and if the applicant satisfies
such requirenents including requirenent of
depositing late fee, and conditions as may be
prescribed, the assessing authority shall grant
to himin respect of such goods a recognition
certificate in such form and subject to such
condi tions, as may be prescri bed.

Expl anation.-- For the purposes of this sub-
section--

[a] "goods required for use in the manufacture'

shall nmean raw materials, processing
materials, machinery, plant, equipnent,
consunabl e st ores, spare parts,

accessories, conponents, sub-assenbli es,
fuels or lubricants; and

[b] “notified goods' neans such goods as nay,
from time to tine be notified by the
State Governnent in that behalf.

[4][i1] The assessing authority may anmend a
recognition certificate granted wunder sub-
section (2), either of its own notion or on the
application of the dealer, where the deal er has
changed the nane or place of his business or
has closed down any branch or has opened a
branch or for any other sufficient reason:

Provi ded t hat no recognition
certificate shall be cancelled or anended by
Assessing Authority of its own notion except
after reasonabl e opportunity of being heard has
been given to the dealer.”

W are |ooking at the present controversy
from a different point of view The High Court has not
exam ned, in the present case, the nature of the power
exerci sed by
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the Assessing Authority under Section 4-B(4)(ii) of 1948
Act. This point of view arises because, in this case(s),
a show cause notice has been issued to the assessee
calling upon the assessee to showcause as to why HSD
mentioned in its Recognition Certificate should not be
deleted as it is being used for generating electricity in
the Generating Set which electricity is then consunmed by
the factory. A nunber of wit petitions were filed in the
Al | ahabad H gh Court agai nst the show cause noti ces. The
High Court intervened at the show cause notice stage. | f
one |ooks at Section 4-B(4)(ii) of 1948 Act, one finds
that the Assessing Authority is vested with discretionary
power to anend the Recognition Certificate granted under
sub-section (2) of Section 4-B of 1948 Act either on it's
own motion or on the application of the dealer where the
deal er has changed his nane or place of business or has
cl osed down his branch office or for any other sufficient
reason. By way of proviso, it has been clarified that no
Recognition Certificate shall be cancelled or amended by
the Assessing Authority on it's own notion wthout giving
reasonabl e opportunity of being heard to the dealer
[ assessee]. If one |ooks at the Schenme of Section 4-B of
1948 Act, one finds that a statutory power is given to the
Assessing Authority to issue the Recognhition Certificate
in respect of the notified goods. There could be a nunber
of notified goods. In fact, in 1998, “electricity” itself
was one of the notified goods. In our view, under the
Scheme of Section 4-B(2) of 1948 Act, the Assessing
Authority is vested wth the statutory power to issue
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Recognition Certificate in respect of itenms enunerated
therein, which are required by the dealer for use in the
manuf acture of any notified goods. In the present case,
the assessee(s) is nmanufacturing chem cal goods. On
i ssuance of the Recognition Certificate, a concessional
rate of tax becones applicable in respect of itens
enunerated in such certificate. It is a conditional
exenption which is given to the dealer [assessee]. It is
inmportant to bear in mnd that a Recognition Certificate

is issued under Section 4-B of 1948 Act in respect of

notified goods [ See sub-section (2A) of Section 4-B].

Power to grant exenption from paynent of
duty or to pay concessional duty is expressly conferred on
the Assessing Authority. It is a case of conditional
exenpti on. Wiile exercising that power, generally no
hearing or reasons are required to be given unless the Act
SO0 provides. In this case, a proviso is inserted in
Section 4-B(4)(ii) of 1948 Act to say that no Recognition
Certificate shall be cancelled or anended by the Assessing
Aut hority w thout giving reasonable opportunity of being
heard to the dealer. It is for this reason that, in the
present case, the Assessing Authority has given show cause
notices to all the respondent-dealers calling upon themto
showcause as to why HSD, as an item should not be
del eted fromthe Recognition Certificate.

In the present case, the Depart nent
submtted, before wus, that, by mstake, HSD has been
included in the List. The Departnment seeks to rectify
t hat m st ake. The questi on, before us, is — whether
the Departnment 1is
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precluded from doing so0? This question has not been
answered by the High Court. 1In our view, under Section 4-
B(4)(ii) of 1948 Act, the Assessing Authority is vested
W th di scretionary power to anmend a Recogni tion
Certificate granted under sub-section (2) of Section 4-B
of 1948 Act either on it's own nmotion or on the
application of the dealer for any sufficient reason. This
pre-condition of “sufficiency of reasons” requires a show
cause notice to be given to the dealer in whose favour a
Recognition Certificate exists calling upon him to show
cause as to why an item should not be deleted in a given
case. Therefore, in our view, each case needs to be
examined by the Assessing Authority if it seeks to
exercise it's authority to delete an item from a
Recognition Certificate. Same is the position if the
Assessing Authority seeks to cancel a Recognition
Certificate for the reasons indicated in the said sub-
section. Not only that, while anending or cancelling a
Recognition Certificate, the Assessing Authority is also
required to give reasons for amending or cancelling the
exi sting Recognition Certificate or for deleting an item
t herefrom
One nore aspect needs to be highlighted.

Under the proviso to Section 4-B(4)(ii) of 1948 Act, the

words wused are no recognition certificate shall be
cancelled or anended by Assessing Authority of its own
notion except after reasonabl e opportunity of being
heard”. I t is inportant to note that the word
“rectification” does
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not find place in the said proviso. Conceptual ly, the
wor d “rectification” S di fferent from the word
“amendment ”. This point is relevant because, in the

present case, the stand of the Departnment is that HSD is
inserted in the Recognition Certificate by m stake. The
Department seeks to delete that item on the ground of
m stake. That would not be possible. Wen a Recognition
Certificate is issued, a benefit of concessional rate of
tax is given to the dealer. He arranges his business
affairs on those lines. Therefore, that benefit cannot be
wi t hdrawn retrospectively. Such benefit can be w thdrawn,
at the highest, from the date of the show cause notice
when the Assessing Authority proposes to delete an item
from the Recognition Certificate. In our view, such a
show cause notice has been given in each of the cases
before us. Accordingly, we construe such show cause
notice to be for anmending the Recognition Certificate in
the facts and circunstances of this case, particularly
because, in sonme of the cases, we find that Recognition
Certificates have been issued as far back as in 1980.
For the reasons given hereinabove, we remt all
t hese cases to the Assessing Authority with a direction to
treat the show cause notice(s) issued for the purposes of
anending the existing Recognition Certificate(s). Each
assessee will be given a hearing. Each case for anendnent
of Recognition Certificate will be decided in accordance
with the procedure laid down in Section 4-B(4)(ii) of 1948
Act. The Assessing Authority wll decide each case on
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it's own nerits uninfluenced by the decision of the H gh-
Power Committee dated 12th June, 2000. It will also decide
each of such cases uninfluenced by Circulars issued by the
Addi ti onal Comm ssioner dated 20t" June, 2000, and others.
The Assessing Oficer will decide each case on it's own
nmerits uninfluenced by the observations made by the High
Court in the inpugned judgenents.

One nore clarification needs to be
nment i oned. In sone of these cases, pursuant to the show
cause notice(s), the Assessing Authority has also passed
adj udication orders in terns of the Crculars issued by
t he Commi ssi oner. In view of our order herein, we direct
the Assessing Oficer to decide these cases de novo on the
basis of the show cause notices and al so uninfluenced by

the observations made in the orders of adjudication

earlier. In each case, the Assessing Oficer will give a
reasoned order. However, if an order anending the
Recognition Certificate is issued by the Assessing
Authority, the sane wll operate only from the date of

i ssuance of show cause noti ce.
Subj ect to what is stated herei nabove, this
batch of civil appeals filed by the State of Utar Pradesh

stand di sposed of with no order as to costs.

[ AFTAB ALAM
New Del hi ,
February 26, 2010.



