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ACT:

Conpani es Act 1956, Ss.3(1)(iii), ~ 43A 45, 81, 299(1),
397(1), 397 and 398 and Foreign Exchange -Regulation Act
1973, Ss. 29(1), (2) and 4(a)-Scope and effect of.

Private conpany beconing a  public conmpany. by S. 43A-
Reserve Bank directive that ~holding of the foreign conpany
shoul d be reduced-Reduction effected by issue of new rights
shares-Such shares to be offered to all sharehol ders | ndian
as well as the holding conmpany-Shares however allotted to
only Indian shar ehol ders- Noti ce ~ of neeting at whi ch
al l ot ment made not properly given to hol di ng company- Hol di ng
conpany whether could renounce the offer in favour of the
person of its choice-Allotnent to(lndi an sharehol der-Wet her
anmounts to oppression.

‘Directly or indirectly, concerned in the contract or
arrangenent’ -Effect of-Relationship of friendliness wth
Director-Lawer-client relationship wth Director-Wether
will disqualify a person fromacting as Director.

Public conpany-Private conpany-Wat are-Wen does a
private conpany beconmre a public conpany-No exception
provided in S.45 in favour of S.43A proviso conpani es-Need
for legislative anendnent.

Practice and Procedure Allegation of ~a mala fide-
Exam nati on of - \Whet her can be on the basis of affidavits and
correspondence only.

HEADNOTE

Ms. Needle I ndustries (India) Ltd. (NIL), the
appel | ant was incorporated under the Indian Conpani es Act
1913 as a Private Conpany on 20.7.1949 with its Registered
office at Madras and at the tine of its incorporation it was
a wholly owned subsidiary of Needle Industries (India) Ltd.,
Studl ey, England (N -Studley). In 1961, N -Studley entered
into an agreenent with Newey Bros. Ltd., Birm ngham Engl and
(Newey) to invest in the Indian Conpany. In 1963, NI -Studley
and Newey conbined to formthe Holding Conpany in England
Ms Needl e I ndustries-Newey (lIndia) Holding Ltd., the
respondent. The entire share capital of NIL held by N
Studl ey and Newey was transferred to the Hol di ng Company in
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whi ch NI -Studl ey and Newey becane equal shares.
699

As a result of this arrangenent, the Hol ding Conmpany
cane to acquire 99.95 per cent of the issued and paid up
capital of NIL. The balance of 0.05 cent, which consisted
of six shares being the original nom nal shares, was held by
Devagnanam t he managi ng director of N IL.

By virtue of the introduction of section 43A in the
Conpanies Act in 1961, N IL becane a public conmpany, since
not less than twenty-five per cent of its paid-up share
capital was held by a body corporate, the Hol di ng Conpany.
However, under the first proviso to section 43(1) it had the
option to retain its articles relating to matters specified
in section 3(1)(iii) of the Companies Act.

NIIL did not alter the relevant provisions of its
articles after its became a public conpany wthin the
meani ng of section 43A. By 1971 about 40 per cent of the
share capital of NIL cane to be held by the Indian
enpl oyees ‘of the company and their relatives and the bal ance
of about ' 60 per ~cent renmained in the hands of the Hol ding
Conpany NN H-Ltd.

In 1972 Coats Paton Ltd. becane an al nost 100% owner of
NI - Studl ey. The position at the beginning of the year 1973
was that 60% (to be exact 59.3% of the share capital of
NI IL cane to be owned half and half by Coats and NEWEY, the
remai ning 40% being /in the hands of the ‘Indian Goup of
whi ch 28.5% was hel d by the Devagnanani s group.

Though NIIL was at one time wholly owned by NI -Studl ey
and later by N Studley and Newey, the affairs were managed
ever since 1956 by an entirely Indian MNManagenent wth
Devagnanam as its Chi ef Executive and Managing Director with
effect from the year 1961. The Hol ding Conpany which was
formed in 1963 had only one representative on the Board of
Directors of NIL He was N.T. Sanders, who resided in
Engl and and hardly ever attended the Board Meetings. The
hol di ng conpany reposed great confidence in the Indian
managenent which was under the direction and control of
Devagnanam

In July 1972 M. Devagnanamwas offered by the office
of Managi ng Director of group of four conpanies in Hong Kong
and Taiwan and his famly began to reside in Hong Kong and
he cogitated over resigning from his position in NIL.
Coats, on their part were clear that Devagnanam should
relinquish his responsibilities in NIIL. in view of the tine
his role in Newey's Far Eastern interests was consum ng

The Foreign Exchange Regulation Act 1973, canme into
force on Junuary 1, 1974. S.29(1) prohibited non-residents,
non-citizens and non-banking conpanies not  incorporated
under any Indian law or in which the non-resident interest
was nore than 40 per cent, fromcarrying on any activity in
India of a trading, commercial or Industrial nature except
with the general or special permission of the Reserve Bank
of India. By section 29(2)(a) if such person was engaged in
any such activity at the commencenent of the Act, he or it
had to apply to the Reserve Bank of India, for perm ssion to
carry on that activity, within six nont hs of t he
comencenment of the Act or such further period the Reserve
Bank may allow. S. 29 (4) (a) inposed a similar restriction
on such person or conpany from hol ding shares in India, of
any conpany referred to cause (b) of section 29(1), without
the perm ssion of the Reserve Bank. The
700
time for making the application for the requisite pernission
under section 29 was extended by the Reserve Bank unti
August 31, 1974.
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Since the Holding Conpany was a non-resident and its
interest in NIL exceeded 40% N IL had to apply for the
perm ssion of the Reserve Bank under S. 29 (1) FERA for
continuing to carry on its business. The Hol di ng Conpany had
also to apply for the perm ssion of the Reserve Bank under
S. 29 (4) (a) FERA for <continuing to hold its shares in
NITL.

NI IL applied to the Reserve Bank for the necessary
perm ssion on Septenber 3, 1974. By its letter dated May 11
1976 the Reserve Bank condoned the delay and allowed the
application and inposed conditions on NIIL that it nust
bring down the non-resident interest from60%to 40% wi thin
one year of the receipt of its letter. The Hol di ng Conpany
applied to the Reserve Bank for a Holding Licence under
section 29 (4) (a) of FERA, on Septenber 18, 1974; which
application was late by 18 days and was still pending with
the Reserve Bank

Devagnanamwho was residing in Hong Kong obtained a
hol ding I icence dated March 5, 1975 fromthe Reserve Bank in
respect of his shares in NIL.

On receipt of the letter of the Reserve Bank dated
March 11,1976 N IL s secretary sent a reply on May 18, 1976
to the Bank confirmng the acceptance of the various
condi tions under which permssion was granted to NIIL to
continue its business. On August 11, /1976 the term of
Devagnanami s appointnment as the Managing Director of NIL
cane to an end but in the neeting dated COctober 1, 1976 of
NI IL"s Board of Directors his appointrment was renewed for a
further period of 5 years. On Cctober 20th and 21st, 1976 a
neeting took place between the U K sharehol ders and the
I ndi an shareholders of NIL.—~But the neeting ended in a
stal emat e because whereas the Holding Conpany wanted a
substantial part of the share capital held by it in excess
of 40 per cent to be transferred to Madura Coats an | ndian
conpany in which the Holding Conpany had substantia
interest as an Indian sharehol der. Devagnanam i nsi st ed t hat
the existing Indian shareholders of N IL alone had the right
under its Articles of Association to take up the shares
whi ch the Holding Conpany was no. longer in a-position to
hol d because of the directives issued by the Reserve Bank
pur suant to FERA.

As negotiations were going on between the conpeting
groups regarding the Indianisation of NIIL, on April 4, 1977
NIIL received a reminder |letter dated March 30, 1977 from
the Reserve Bank which pointed out that the conpany had not
submitted any concrete proposal for reduction of the non-
resident interest and asked it to submt its proposal in
that behalf wi thout any further delay and that failure to
conply with the directive regarding dilution of foreign
equity wthin the stipulated period would be viewed
seriously.

A meeting of NIL's Board of Directors was held on
April 6, 1977. Al the directors were present in the neeting
wi th Devagnanam in the chair at the commencenent of the
proceedi ngs. M. C. Doraiswany, solicitor-partner of
701
King and Partridge was one of the directors present at the
neeting. He had no interest in the proposal of Indianisation
which the neeting was to discuss. In order to conplete the
guorum of two independent directors, the other directors
apart from C. Dorai swany being interested in the business of
the neeting, Silverston an ex-partner of Doraiswanmy’'s firm
of solicitors, was appointed to the board as an additiona
director under article 97 of the Articles of Association
Silverston chaired the neeting after his appointment as
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additional director.

The neeting resolved that the issued capital of NIL be
i ncreased by a new issue of 16,000 equity shares of Rs. 100
each to be offered as rights shares to the existing
sharehol ders in proportion to the shares held by them The
offer was to be mmde by a notice specifying the nunber of
shares which each shareholder was entitled to and in case
the offer was not accepted within 16 days fromthe date on
which it was made it was to be deened to have been decli ned
by the concerned sharehol der

In pursuance to the aforesaid resolution a letter of
offer dated April 14, 1977 was prepared. The envel ope
cont ai ni ng Devagnananis ‘explanatory letter dated April 12
(without the <copy of the letter of the Reserve Bank dated
March 30, 1977) and the letter of offer dated April 14 were
received by the Holding Conpany on My 2, 1977 in an
envel ope bearing the Indian postal mark of April 27, 1977.
The letter of offer which was sent to one of the Indian
shar ehol ders, ‘Manoharan was posted in an envel ope which al so
bore the " postal mark of 27th April. The next neeting of the
Board was due to be held on May 2, 1977. The Hol di ng Conpany
was thus denied an opportunity to exercise its option
whet her or not to accept the offer of right shares, assum ng
that any such option was open to it.

The neeting of the Board of Directors was held an May
2, 1977 as schedul ed and in the neeting the whole of the new
i ssue consisting of 16,000 rights share was allotted to the
I ndi an sharehol ders' including nmenbers of ‘the Manoharan
group. Qut of these the Devagnanamgroup was al lotted 11, 734
shares. After marking the allotment of shares a |letter was
sent to the Reserve Bank by NIL reporting conpliance with
the requirenents of F.E.R A by the issue of 16,000 rights
shares and the allotnent thereof to the Indian sharehol ders
which resulted in the reduction of the foreign holding to
approxi mately 40% and increased that of the Indian
sharehol ders to al nost 60%

The Holding Conpany filed a conpany petitionin the
Hi gh Court under section 397 and 398 of the Indian Conpanies
Act, 1956 alleging that the Indian Directors abused their
fiduciary position in the Conpany by deciding in the neeting
of April 6 to issue the rights shares at par and by
allotting themexclusively to the Indian shareholders in the
neeting of 2nd May, 1977. In doing so, they acted mala fide

and in order to gain an illegal advantage for thensel ves. By
deciding to issue the rights shares at par, they conferred a
tremendous and illegitinmaite advantage on the I ndi an

shar ehol ders. Devagnanam del ayed del i berately the intimtion
of the proceedings of the 6th April to the Holdi ng Conpany.
By that neans and by the late giving of the notice of the
702

neeting of the 2nd May, the Devaghanam group presented a
fait ucconmpli to the Holding Conpany in order to prevent it
fromexercising its lawful rights. The conduct of the I ndian
directors lacked in probity and fair dealing which the
Hol di ng Conpany was entitled to expect.

The acting Chief Justice who tried the Conpany
Petition, found several defects and infirmties in the
Board’'s neeting dated May 2, 1977 and bei ng of the view that
the average nmarket value of the rights shares was about Rs.
190 per share on the crucial date and that, since the rights
shares were issued at par, the Hol di ng Conmpany was deprived
unjustly of a sum Rs. 8,54,550 at the rate of Rs. 90 per
share on the 9,495 rights shares to which it was entitled.
Exercising the power under section 398 (2) of the Companies
Act, the learned Judge directed NIIL to make good that |oss
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whi ch, could have been avoided by adopting a fairer process
of comuni cation with the Hol di ng Conpany and "a
consequential dialogue’ with themin the matter of the issue
of rights shares at a prem um

The Hol di ng Company being aggrieved by the aforesaid
judgrment filed an appeal and NIIL filed cross-objections to
the decree. The appeal and cross objections were argued
before the Division Bench of the Hi gh Court on the basis of
affidavits, the correspondence that had passed between the
parties and certain additional docunments which were filed
before the Appellate Court. The Division Bench concluded
that the affairs of NIL were being conducted in a manner
oppressive, that is to say burdensone, harsh and wongful to
the Hol ding Company and @ held that since the action of the
Board of Directors of NIIL was taken nerely for the purpose
of welding the Conmpany into Newey's Far Eastern complex it
was just and equitable “to wind up the Conpany. Wth regard
to the ~cross-objections, the Division Bench held that the
injuries suffered by the Holding Conpany could not be
renedi ed by the award of conpensation and, therefore, the
action of - the Board of Directors in issuing the rights
shares had to be quashed. It accordingly allowed the appea
filed by the Holding Conpany and dismissed the cross-
objections of the appellant and directed that the Board of
Directors be suspended and an interim Board consisting of
nine directors proposed by the Hol ding Conpany be
constituted and that the rights issue made on 6th April
1977 and the allotment of shares nade on 2nd May, 1977 at
the Board Meeting be set aside and the InterimBoard be
directed to nake a fresh issue of shares at a premiumto the
exi sting shareholders including the Holding Conpany which
was to have a right of renunciation.

In the appeals to this Court, on the question whether
the decisions taken at the nmeetings of the Boards of
Directors of NIIL on April 6 and May 2, 1977 constitute acts
of oppression wthin the meaning of S. 397 of the Comnpanies
Act 1956.

Al owi ng the appeal s
N

HELD: 1. The charge of oppression rejected after
applying to the conduct of Devagnanam and his -group the
standard of probity and fairplay, which is expected of
partners in a business venture. Not only is the lawon his
side, but his conduct cannot be characterised as lacking in
probity, considering the extrenely rigid attitude by Coats.
He was driven into a tight corner from which the only escape
was to allow the law to have its full play.

[824 B-C,. G H
703

2. Even though the conmpany petition falls ~and the
appeal s succeed on the finding that the Hol di ng Conpany has
failed to nake out a case of oppression, the court is not
powerl ess to do substantial justice between the parties and
pl ace them as nearly as it nmay, in the sanme position.in
which they would have been, if the neeting of 2nd May were
held in accordance with |aw. [824 H 825 A]

3. The willingness of the Indian shareholders to pay a
prem umon the excess holding or the rights shares is a
factor which, to some extent, has gone in their favour on
the question of oppression. Having had the benefit of that
stance, they must now nake it good. Besides, it is only neet
and just that the Indian sharehol ders, who took the rights
shares at par when the value of those shares was much above
par, should be asked to pay the difference in order to
nullify their wunjust and unjustifiable enrichnment at the
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cost of the Hol ding Conpany. The Indian sharehol ders are not
asked to pay the premiumas a price of oppression. The plea
of oppression having been rejected the course being adopted
is intended primarily to set right the course of justice.
[825 F- @

4. Devagnanam his group and the other Indian share-
hol ders who took the rights shares offered to the Hol ding
Conpany shall pay, pro rata, the sumof Rs. 8,54,550 to the
Hol di ng Conpany. The anpunt shall be paid by themto the
hol di ng conpany fromtheir own funds and not fromthe funds
or assets of NIL. [827 A-B]

5. As a further neasure of neutralisation of the
benefit which the Indian shareholders received in the
neeting of 2nd May, 1977, it is directed that the 16,000
rights shares which were allotted in that nmeeting to the
I ndi an shareholders will be treated as not qualifying for
the paynment of dividend for a period of one year comencing
fromJanuary 1, 1977  the Conpany’s year being the Cal endar
year. The interimdividend or any further dividend received
by the " I'ndian sharehol ders on the 16,000 rights shares for
the year ending Decenber 31, 1977 shall be repaid by themto
NIl L, which shall distribute the same as if the issue and
allotment of the rights shares was not nade until after
December 31, 1977. This direction will not be deemed to
affect or ever to/ have affected the exercise of any other
rights by the Indian shareholders in respect of the 16,000
rights shares allotted to them [827 B-D

6. In order to ensure the snooth functioning of NIL
and with a view to ensuring that the directions are conplied
with expeditiously, it.is directed that Shri- M M _Sabharwa
who was appointed as a Director and Chairnman of the Board of
Directors under the orders of this Court dated November 6,
1978 will continue to function as such until Decenber 31
1982. [827 F]

7. The Conmpany will take all effective steps to obtain
the sanction or permssion of the Reserve Bank of India or
the Controller of Capital Issues, as the case may be, if it
is necessary to obtain such sanction or permssion for
giving effect to the directions. [827 G

8. Devagnanam and his group acted in the best interests
of NIIL, in the matter of the issue of rights shares and
indeed, the Board of Directors followed in the neeting of
the 6th April a course which they had no option but to adopt
and in doing which, they were solely actuated by the
consi deration as to what
704
was in the interest of the conpany. The sharehol der
Directors who were interested in the issue of rights shares
neither participated in the discussion of that question nor
voted upon it. The two Directors who, form ng the requisite
guorum received wupon the issue of rights shares were
Silverston who, was a disinterested Director and Dorai swany
who, unquestionably, was so.

[ 792 A-C]

9. Disinvestnent by the Hol ding Conpany, as one of the
two courses which could be adopted for reducing the non-
resident interest in NIIL to 40% stood rul ed out, on account
of the rigid attitude of Coats who, during the period
between the Ketty nmeeting of Cctober 20-21, 1976 and the
Bi r M ngham di scussions of March 29-31, 1977 clung to their
self interest, regardless of the pressure of FERA the
directive of the Reserve Bank of India and their transparent
i mpact on the future of NIIL. [792 D E

10. Devagnanam and the disinterested Directors, having
acted out of | egal conpul sion precipitated by t he
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obstructive attitude of Coats and their action it being in
the larger interest of the conpany, it is inpossible to hold
that the resolution passed in the nmeeting of April 6 for the
issue of rights shares at par to the existing sharehol ders
of NIIL constituted an act of oppression agai nst the Hol di ng
Conpany. [792 E-F]

11. It puts a severe strain on ones credulity to
believe that the letters of offer dated April 14 to the
Hol di ng Conpany, to Raeburn and to Manoharan were posted on
the 14th itself but that sonehow they rotted in the post
office wuntil the 27th on which date they took off
simul taneously for their respective destinations. [793 E]

12. The purpose behind the planned delay in posting the
letters of offer to Raeburn and to the Hol di ng Conpany, and
in posting the notice ~of the Board s neeting for May 2 to
Sanders, was pal pably to ensure that no | egal proceedi ng was
taken to injunct the holding of the nmeeting. The object of
wi t hhol ding these inportant docunents, wuntil it was quite
late to act upon them was to present to the Hol di ng Conpany
a fait —acconpli in the shape of the Board s decision for
al | ot ment - of rights shares to the exi sting I ndi an
shar ehol ders.

[794 CE]

13. In so far as Devagnanam hi nsel f i s concerned, there
is roomenough to suspect that he was the part-author of the
| ate postings of inportant docunents, especially since he
was the prine actor in the play of N LL>s Indianisation. But
even in regard to him it is difficult to carry the case
beyond the real mof suspicion and 'room enough’ is not the
same thing as 'reason enough’

[795 B-C
13A. Wth regard to the inpact on the legality of the
offer and the validity of the neeting of May 2,

(i) It is quite clear fromthe circunstances that the
rights shares of fered to the Hol di ng Conpany coul d
not have been allotted toanyone in the meeting of
May 2, for the supposed failure of the / Halding
Conpany to communi cate its acceptance before Apri
30. The neeting of My 2, of which the main
purpose was to consider "Allotnent’ of the rights
shares must, therefore, be held to be abortive,
[796 H 797 A

705

(ii) The utter inadequacy of the notice to Sanders in
terms of tine stares in the face and needs no
further argument to justify the finding that the
hol di ng of the neeting was illegal, at least in so
far as the Holding Conpany is concerned. It is
sel f-evident that Sanders could not possibly have
attended the neeting. There 1is, therefore, no
alternative save to hold that the decision taken
in the neeting of My 2 cannot, in the  norma
circunmst ances, affect the legal rights of the
Hol di ng Conpany or create any |legal obligations
against it. [797 D E]

13B. The dilution of the non-resident interest in the
equity capital of the Conmpany to a |level not exceeding 40%
"within a period of 1 (one) year fromthe date of receipt
of" the letter was of the very essence of the matter. The
sanction for enforcenment of a conditional permssion to
carry on business, where conditions are breached, is the
cessation, ipso facto, of the pernmission itself on the non-
performance of the conditions at the time appointed or
agreed. When NIL wote to the Bank on February 4, 1976
binding itself to the performance of certain conditions, it
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could not be heard to say that the permission will remain in
force despite its non-perfornmance of the conditions. Having
regard to the provisions of section 29 read with sections
49, 56(1) and (3) and section 68 of FERA, the continuance of
busi ness after May 17, 1977 by NIIL woul d have been ill egal
unl ess the condition of dilution of non-resident equity was
duly conplied with. [799 B; F-H

14. By reason of the provisions of section 29(1) and
(2) of FERA and the conditional permssion granted by the
RBI by its letter dated May 11, 1976 the offer of rights
shares made by NIL to the Holding Conpany could not
possi bly have been accepted by it. [800 B]

The acceptance of the offer of rights shares by the
Hol di ng Conpany would have resulted in a violation of the
provi si ons of FERA and the directive of the Reserve Bank. No
gri evance can be made by the Holding Conpany that since it
did not receive the offer in time, it was deprived of an
opportunity to accept it. [800 D-Q

14A. 'An offer of shares undoubtedly creates "fresh
rights" but, the right which it creates is either to accept
the offer or to renounce it; it does not create any interest
in the shares in respect of which the offer is nade. [801 B]

Mat hal one v. Bonbay Life Assurance Co. [1954] SCR 117
referred to.

15(i) Before /granting relief in an application under
section 210 of the /English Conpanies ~Act ‘as under section
397 of the Indian Conpanies Act the Court  has to satisfy

itself that to wind up the conpany will unfairly prejudice
the menmbers conpl aining of oppression, but that otherw se
the facts wll justify the making of a wi nding up order on

the ground that it is just —-and equitable that the conpany
shoul d be wound up. The fact that the conpany is prosperous
and makes substantial profits is no obstacle to its being
wound up if it is just and equitable to do so. [744 A-B; 775
g

Scottish Co-op. Wholesale Society Ltd. v. Meyer [1959]
A.C. 324, Re Associated Tool Industries Ltd. [1964] Argus
Law Reports, 75, Ebrahim v. Westbourne
706
Galleries LTd. [1973] AL C 360 (H L.), Blissett v. Danie
[68] EER  1024. Re Yenidge Tobacco Co. [1916] 2 Ch. 426 &
Loch v. John Bl ackwood [1924] A.C. 783 referred to.

(ii) On a true construction of section 397, an unw se,
inefficient or careless conduct of a Director in -the
performance of his duties cannot give rise toa claimfor
relief under that section. The person  conplaining of
oppression must show that he has been constrained to submt
to a conduct which lacks in probity, conduct which is unfair
to him and which causes prejudice to himin the exercise of
his legal and proprietary rights as a shareholder. [748 E-Q

(iii) Technicalities cannot be pernmitted to defeat the
exercise of the equitable jurisdiction conferred by section
397 of the Compani es Act.

Blissett v. Daniel 68 E.R 1024 referred to.

16. An isolated act which is contrary to |law, nay nhot
necessarily and by itself support the inference that the | aw
was violated with a nmala fide intention or that such
viol ati on was burdensonme, harsh and wongful. But a series
of illegal acts following upon one another can, in the
context, lead justifiably to the conclusion that they are a
part of the sane transaction, of which the object is to
cause or commt the oppression of persons agai nst whomthose
acts are directed. [746 G 747 A

17. An isolated order passed by a Judge which is
contrary to law will not normally support the inference that
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he is biased, but a series of wong or illegal orders to the
prejudice of a party are generally accepted as supporting
the inference of a reasonabl e apprehension that the Judge is
bi ased and that the party conplaining of the orders will not
get justice at his hands. [747 B-(

S.M Ganpatram v. Sayaji Jubilee Cotton and Jute MIIs
Co. [1964] 34 Conpany Cases 830-31 & Elder v. Elder [1952]
S.C. 49 referred to.

18. It is generally unsatisfactory to record a finding
i nvol ving grave consequences to a person on the basis of
affidavits and docunents wi thout asking that person to
submit to cross-exam nation. Men may lie but docunents will
not and often, docunents  speak |ouder than words. But a
total reliance on the witten word, when probity and
fai rness of conduct arein issue, involves the risk that the
person accused of wongful conduct is denied an opportunity
to controvert the inferences said to arise from the
docunents.

[754 E-G
Re Smith ‘and Fowcett Ltd. [1942} 1 Al ER 542, 545; Nana La
Zaver v. Bonbay Life Assurance [1950] SCR 390, 394 Piercy v.
MIls [1920] (1) Chancery 77, Hogg v. Cranphorn, [1967] 1,
Chancery 254, 260; MIlls v. MIls [60] CLR 150, 160,
Harl owe’ s Hom nees [121} CLR 483, 485 & Howard Smth wv.
Anphol [1974] A C. /821, 831 Punt v. Synobns [1903] 2 Ch. 506;
Franzer v. Whalley 71 E.R 361 referred to

In the instant case the Hi gh Court was right in holding
that, having taken up a particular attitude, it was not open
t o Devaghanam and hi.s group to con-
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end that the allegation of mala fides could not be exam ned,
on the basis of affidavits and the correspondence only.
There is anple material on the record in the ‘form of
af fidavits correspondence and other docunents, on the basis
of which proper and necessary inferences can safely and
legitimately be drawn.

[ 755B- C]

These docunents and many nore docunents were placed on
the record nostly by consent of parties, as the case
progressed from stage to stage. That shows that the parties
adopted willingly a mode of trial which they found to be
nost conveni ent and satisfactory. [756 A-B]

19. When the dom nant notivation is to acquire contro
of a conpany, the sparring groups of shareholders try to
grab the maxi mum benefit for thenselves. |f one decides to
stay on in such a conmpany, one nust capture its control. If
one decides to quit, one rmust obtain the best price for
one’'s holding, wunder and over the table, partly in rupees
and partly in foreign exchange. Then, the tax laws and the
forei gn exchange regul ati ons | ook on hel pl essly, because | aw
cannot operate in a vacuumand it is notorious that in such
cases evidence is not easy to obtain. [761 GH, 762A]

20. It is difficult to hold that by the issue of rights
shares the Directors of NIL interfered in any manner wth
the legal rights of the mjority. The mmjority had to
di sinvest or else to submit to the issue of rights shares in
order to conply with the statutory requirenents of FERA and
the Reserve Bank’s directives. Having chosen not to
di sinvest, an option which was open to them they did not
any | onger possess the legal rights to insist that the
Directors shall not issue the rights shares. Wat the
Directors did was clearly in the larger interests of the
Conpany and in obedience to their duty to conmply with the
law of the land. The fact that while discharging that duty
they incidentally trenched upon the interests of the
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majority cannot invalidate their action. The conversion of
the existing mpjority into a mnority was a consequence of
what the Directors were obliged lawfully to do. Such
conversion was not the notive force of their action. [782 A-

El

Howard Smith Ltd. v. Anmpol PetroleumLtd. [1974] A C.
821, 874, Punt v. Synons [1903] 2 Ch. 506 & Fraser .
Whalley [71] E R 361 Piercy v. MIls [1920] 1 Ch. 77, Hogg
v. Cramphorn [1967] 1 Ch. 254, 260 referred to
21. (i) The Directors have exercised their power for the

purpose of preventing the affairs of the conpany
from being brought to a grinding halt, a
consunpti on devoutly wi shed for by Coats in the
interest of their extensive world-w de business.
[784 C]

(ii) The mere circunstance that the Directors derive
benefit as sharehol ders by reasons of the exercise
of their fiduciary power to issue shares, will not
vitiate the exercise of that power. [785 E]

(iii) The test is whether the issue of shares is sinply
or solely for the benefit of the Directors. If the
shares are issued in the larger interest of the
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conpany that decision cannot be struck down on the
ground that it has incidentally benefited the
Directors in their capacity as share holders, [786
d

In the instant case the Board ~of Directors did not
abuse its fiduciary power in deciding upon the issue of
rights shares. [786 D

Harl owe’ s Noni ness Pvt. Ltd. v.~ Woodsi de (Lakes
Entrance) G| Conmpany No. Liability & Anr. (121) CLR 483,
485, Trek Corporation Ltd. v. Mller et al (33) DLR 3d. 288;
Nanal al Zaver & Anr. v. Bonbay Life Assurance Co. Ltd.
[ 1950] SCR 390, 419-429; Hirsche v. ~Sins [1894] A/ C. 654,
660- 661; Gower in Principles of Mddern Conpany Law, 4th Edn
578 referred to.

22. Under section 287 (2) of the Conpanies Act, 1956
the quorum for the neeting of the Board of Director was two.
There can be no doubt that a quorumof two directors neans a
qguorumof two directors who are conpetent to transact and
vote on the business before the Board. [786 E]

23. (i) It is wong to attribute any bias to Silverston
for having acted as an adviser to the Indian
sharehol ders in the Ketty neeting. Silverston is
by profession a solicitor and |legal advisers do
not necessarily have a bi ased  attitude to
guestions on which their advice is| sought or
tendered. Silverston’s alleged personal hostility
to Coats cannot, within the nmeaning of section 300
(1) of the Conpanies Act, make him person
"directly or indirectly, concerned or interested
in the contract or arrangement” in the discussion
of which he had to participate or upon which he
had to vote. [787 E-Q

(ii) The concern or interest of the Director which has
to be disclosed at the Board neeting must be in
relation to the contract entered or to be entered
into by or on behalf of the conpany. The interest
or concern spoken of by sections 299 (1) and 300
(1) cannot be a nerely sentinental interest or
i deol ogi cal concern. Therefore, a relationship of
friendliness with the Directors who are interested
in the contract or arrangenent or even the nere
fact of a lawer-client relationship wth such
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directors will not disqualify a person from acting
as a Director on the ground of his being, under
section 300 (1) as "interested" Director

Howsoever one may stretch the | anguage of section
300 (1) inthe interest of purity of conpany
admnistration, it is next to inpossible to bring
Silverston's appointnent wthin the franework of
that provision. [788 A-(C

The argunent that Silverston was an i nterested
Director, that therefore his appointment as an Additiona
Director was invalid and that consequently the resolution
for the issue of rights shares was passed wthout the
necessary quorum of two disinterested Directors has no
force. [788 D E
709

Firestone Tyre and Rubber Co. v. Synthetics and
Chemicals Ltd., [1971] 41 Conpany Case 377 di stingui shed.

24, Silverston’ s appoi ntnent as an Additional Director
is not open to challenge on the ground of want of agenda on
that subject. Section 260 of the Conpani es Act preserves the
power of ~the Board of Directors to appoint additiona
Directors if such a power is conferred on the Board by the
Articles of Association of the Conmpany. Article 97 of NIIL's
Articles of Association-confers the requisite power on the
Board to appoint /additional Directors. The occasion to
appoint Silverston as an Additional Director arose only when
the picture energed clearly that the Board would have to
consider the only other alternative for reduction of the
non-resi dent hol di ng, nanely, the issue of rights shares. It
is for this reason that the subject of appointnment of an
Addi tional Director could not~ have, in the state of facts,
fornmed a part of the agenda.

C

[788 F.G 789 A-

25. (i) The power to issue shares is given primarily
to enable capital to be raised when it is
required for the purposes of the conpany but
that power is not conditioned by such need.
That power can be used for other reasons as
for exanple to create a sufficient number of
sharehol ders to enable the conpany to
exercise statutory powers or to enable it to
conply with | egal requirenents. [789 D-E
Punt v. Synmons and Co., [1903] 2 Ch. 506;
Hogg v. Cranphorn, [1967] 1 Ch. 254; Howard
Smith v. Amphol, [1974] A.C. 821.

(ii) The mnutes of the Ketty meeting of October
20-21, 1976 saying that it was | agreed. that
the rights i ssues, with the I ndi an
sharehol ders taking up the UK  nenbers’
rights, would be considered provided it was
denonstrated by NIL that "there is a viable
devel opnent plan requiring funds that the
expected NIIL cash flow cannot neet", cannot
also justify the argunment that the power of
the Conpany to issue rights shares was, by
agreenment conditioned by the need to raise
additional capital for a developnent plan
[790 H, 791 A

(iii) In the instant case the rights shares were
issued in order to conply with | ega
requirenents whi ch apart from bei ng
obligatory as the only viable course open to
the Directors, was for the benefit of the
conpany since, otherwise, its devel opmenta
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activities would have stood frozen as of
Decenber 31, 1973. The shares were not issued
as a part of takeover war between the riva
groups of shareholders. [790 B-(

26. It is not true to say, as a statenent of |aw, that
Directors have no power to issue shares at par, if their
market price is above par. These are primarily matters of
policy for the Directors to decide in the exercise of their
di scretion and no hard and fast rule can be laid down to
fetter that discretion. Such discretionary powers in conmpany
adm nistration are in the nature of fiduciary powers and
must be exercised in faith. Mala fides vitiate the exercise
of such discretion. [791 E & @

Hilder and OQhers v. Dexter [1902] A C 474, 480
referred to.

27. The definition of "private conpany’ and the manner
in which a 'public conpany’ is defined ("public conpany
means a conpany which-is not a private
710
conpany") bear out the argunent that these two categories of
conpani es-are —nutually exclusive. But it is not true to say
that between them they exhaust the universe of conpanies. A
private conpany which has becone a public company by reason
of S. 43A, may continue to retain in its articles, mtters
which are specifiedin S 3(1)(iii) and the nunber of its
nenbers may be or may at any tine be reduced below 7. [810
H, 811 A-B]

(i) A section 43A conpany may include in its articles
as part of \its structure, provisions relating to
restrictions on transfer of shares, limting the
nunber of its nenbers to 50, ~and prohibiting an
invitation to the public to subscribe for shares,
which are typical characteristics of a private
conpany. The expression ’'public conpany’ in
section 3(i)(iv) cannot therefore be equated with
a 'private conmpany’  which has become a public
conpany by virtue of section 43A. [811 D E

(ii) A section 43A conpany can still muintain its
separate corporate indentity qua debts even'if the
nunber of its nenbers is reduced bel ow seven and
is not liable to be wound up for that reason. [811
F]

(iii) A section 43A conpany can never be incorporated
and registered as such under the Conpanies Act. It
is registered as a private conpany and becones, by
operation of law, a public conmpany. [811 G

(iv) The three contingencies in which a private conpany
becomes a public conpany by virtue of section 43A
(mentioned in sub-sections (1), (1A) and (1B) read
with the provisions of sub-section (4) ~of/ that
section) show that it becones and continues to be
a public conmpany so long as the conditions in sub-
sections (1), (1A or (1B) are applicable. The
provisos to each of these sections clarify the
| egislative intent that such conpanies may retain
their registered corporate shell of a private
conpany but wll be subjected to discipline of
public comnpani es. When necessary conditions do not
obtain, the legislative device in S 43Ais to
permt them to go back into their corporate shel
and function once again as private conpanies, with
all the privileges and exenptions applicable to
private conpani es. The proviso to each of the sub-
sections of S. 43A clearly indicates that although
the private company has becorme a public conpany by
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virtue of that section, it is permtted to retain
the structural characteristics of its origin, its
bi rt hmar k.
[811 H 812 A-B]
(v) Section 43A when introduced by Act 65 of 1960 did
not adopt the |anguage either of section 43 or of
section 44. Under section 43 where default is nade
in conplying with the provisions of section
3(1)(iii) a private company shall cease to be
entitled to t he privil eges and exenptions
conferred on private conpanies by or under this
Act, and this Act shall apply to the conpany as if
it were not a private conpany. Under section 44 of
the Act, where a private conpany alters its
Articles in -such manner that they no |onger
include the provisions, which under section
3(1)(iii) are required to be included in the
Articles in~order to constitute it a private
conpany, the conpany "shall as on the date of the
alteration cease to be a private conpany”. Neither

of the

711
expression, nanmely, "This Act shall apply to the
conpany as if it were not a private conmpany"
(section/43)  nor that the conpany "shall... cease
to be a private conmpany (section 44) is used in
section 43A. |If a section 43-A conpany were to be

equated iln' all respects with a public conpany,
that is a company which does not have the
characteristics of a private conpany, Parlianent
woul d have wused language sinmlar to the one in
section 43 or section 44,  between which two
sections, section 43A was inserted.  If the
intention was that the rest of the Act was to
apply to a section 43A conmpany "as if it were not
a private conpany”, nothing would have been easier
than to adopt that | anguage in section 43A; and if
the intention was that a section 43A conpany woul d
for all purposes "cease to be a private conmpany",
not hi ng woul d have been easier than to adopt that
| anguage in section 43A. [812 E-H 813 A]

(vi) A private conpany which becones a public conpany
by virtue of section 43Ais not required tofile a
prospectus or a statenent in lieu of a prospectus.
[813 (]

After the Amending Act 65 of 1960 these distinct types
of companies occupy a distinct place in the schene of our
Conpani es Act: (1) private conpanies (2) public conpanies
and (3) private conpani es which have becone public companies
by virtue of section 43A, but which continue to include or
retain the three characteristics of a private. conpany.
Private conpanies enjoy certain exenptions and privileges
which are peculiar to their constitution and nature. Public
conpani es are subjected severely to the discipline of the
Act. Conpanies of the third kind like NIIL, which becone
public companies but which continue to include in their
articles the three natters nentioned in clauses (a) to (c)
of section 3(1)(iii) are also, broadly and generally,
subj ected to the rigorous discipline of the Act. They cannot
claim the privileges and exenptions to which private
conpani es which are outside section 43A are entitled. And
yet, there are certain provisions of the Act which would
apply to public conpanies but not to section 43A conpani es.
[813 D; 814 A-(C]

There is no difficulty in giving full effect to clauses
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(a) and (b) of section 81(1) in the case of a conpany like
NI IL, even after it becones a public conpany under section
43A. Cause (a) requires that further shares nust be offered
to the hol ders of equity shares of the Conpany in
proportion, as nearly as circunstances admt, to the capita
paid up on these shares, while clause (b) requires that the
of fer further shares nust be nmde by a notice specifying the
nunber of shares offered and |limting the tine, not being
less than fifteen days fromthe date of the offer, within
which the offer, if not accepted will be deermed to have been
declined. [815 H, 816 A-B]

The provision contained in clause (c) cannot be
construed in a nanner which will lead to the negation of the
option exercised by the conpany to retaininits articles
the three matters referred to in section 3(1)(iii). Both
these are statutory provisions and they are contained in the
same statute. They must- be harnoni sed, unless the words of
the statute are so plain and unanbi guous and the policy of
the statute so clear that to harnobnise wll be doing
vi ol ence to those words and to that policy. The policy of
the statute if any-
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thing, points in the direction that the integrity and
structure of the section 43-A proviso conpanies should, as
far as possible not be broken up. [817 E-F]

Park v. Royalty Syndicates [1912] 1 K B. 330 and Re
Pool Shipping Co. Ltd. [1920] 1 Ch. 251 referred to.

Pal mer’ s Conpany Law 22nd. Vol. | para 12-18 Gower’s
Conpany Law 4th End p. 351 referred to.

27. \Wen section 43A was introduced by Act 65 of 1960,
the legislature apparently overlooked the need to exenpt
conpanies falling wunder it, read with its first  proviso,
fromthe operation of clause (c) of sec.. 81(1). That the
| egi sl ature has overl ooked such a need  in regard to other
matters, in respect of which there can be no controversy, is
clear from the provisions of sections 45 and 433(d) of the
Conpani es Act. Undar section 45, if at any time the nunber
of menbers of a conmpany is reduced, in the case of a public
conpany below seven, or in the <case of a private conpany
bel ow two, every nenber of the conpany becomes severally
liable, under the stated circumnmstances, for the paynment of
the whole debt of the conpany and can be severally -sued
therefor. No exception has yet been provided for in section
45 in favour of the section 43A-provi so conpanies, with-the
result that a private conpany having, say, three nenbers
which becones a public conpany under section 43A and
continues to function with the same nunber of menbers, will
attract the rigour of section 45. Simlarly, under section
433(d) such a conpany woul d automatically  incur/ the
liability of being wound up for the same reason

[818 A-D

Wil e construing the opening words of section 81(1)(c)
it has to be remenbered that section 43A conpanies are
entitled under the proviso to that section to include
provision in their Articles relating to matters specified in
section 3(1)(iii). The right of renunciation in favour of
any other person is wholly inconsistent with the Articles of
a private company. If a private conpany beconmes a public
conpany by virtue of section 43A and retains or continues to
include in its Articles matters referred to in section
3(1)(iii) it is difficult to say that the Articles do not
provi de sonething which is otherw se than what is provided
in clause (c). The right of renunciation in favour of any
other person is of the essence of clause (c). On the other
hand, the absence of that right is of the essence of the
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structure of a private conmpany, It nust follow, that in al

cases in which erstwhile private conpanies becone public
conpanies by virtue of section 43A and retain their old
Articles, there would of necessity be a provision in their
Articles which is otherwise than what is contained in cl ause
(c). Considered fromthis point of view, the argument as to

whet her the word "provide" in the opening words of clause
(c) neans "provide expressly" loses its significance. [820
B- D

In the context in which a private conpany becones a
public conmpany under section 43A and by reason of the option
available to it under the proviso the word "provide" nust be
understood to mean "provide expressly or by necessary
inmplication". The necessary inplication of a provision has
the same effect and relevance in | aw as an express provision
has, unless the rel evance of what is necessarily inplied is
excluded by the use of clear words. [820 E-F]
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The right of  renunci ation is tentanount to an
invitation to the public to subscribe for the shares in the
conpany and can violate the provision in regard to the
[imtation on nunmber of  nenbers. Article 11, by reason of
its clause (iv) prevails —over the provisions of all other
Articles if there i's inconsistency between it and any other
Article. [821 C

28. Cause (c) of section 81(1) of the Conpanies Act
apart from the consideration arising out of the opening
words of that clause, can have no application to private
conpani es whi ch have become public companies’ by virtue of
section 43A and which retainin their Articles the three
matters referred to in section 3(1)(iii) of the Act. In so
far as the opening words of clause (c) are concerned they do
not require an express provision in the Articles of the
Conpany which otherwi se than what is provided for in clause
(c). It is enough, in order to conply with the opening words
of clause (c). that the Articles of the Company contain by
necessary inplication a provision which is otherw se than
what is provided in clause (c). Articles 11 and 50 of NIL's
Articles of Association negate the right of renunciation
[821 D F]

29. The right to renounce shares in favour of any other
person, which is conferred by clause (c) has no application
to a conpany like NIL and, therefore, its nenbers cannot
claimthe right to renounce shares offered to themin favour
of any other nenmber or nmenbers. The Articles of a conpany
may well provide for a right of transfer of shares by one
menber to another, but that right is very rmuch different
fromthe right of renunciation, properly so called. [821 G
H

Re Poal Shipping Co. Ltd. [1920] 1 Ch. 251 referred to.

30. A change in the pro rata nmethod of offer of new
shares is necessarily violative of the basic characteristics
of a private conpany which becones a public conpany by
virtue of section 43A. To this limted extent only, but not
beyond it, the provisions of sub-section (1A) of section 81
can apply to such conpanies. [822 F]

31. The following propositions emerge out of the
di scussions of the provisions of FERA Sections 43A and 81
of the Conpanies Act and of the Articles of association of
NITL:

(1) The Holding Conpany had to part wth 20% out of

the 60% equity capital held by it in NIIL; [822 H|

(2) The offer of Rights shares nade to the Holding

Conpany as a result of the decision taken by Board
of Directors in their nmeeting of April 6, 1977
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could not have been accepted by the Holding
Conpany;
[822 H, 823 A]
(3) The Holding Conpany had no right to renounce the
Ri ghts shares offered to it in favour of any other
person, menber or non-nenber; and [ 823 B]
(4) Since the offer of R ghts Shares could not have
been either accepted or renounced by the Hol ding
Conpany, the former for one reason and
714
the latter for another, the shares offered to it
coul d, under article 50 of the articles of
associ ation, be disposed of by the directors,
consi stently with t he articles of NI L,
particularly article 11, in such manner as they
t hought nost beneficial to the Conpany. [822 B-(]
32. These propositions afford a conplete answer to the
respondents’ contention t hat what truly constitutes
oppression of the Hol ding Conpany is not the issue of Rights
Shares to the existing |Indian shareholders only but the
offer of ~Rights Shares to all existing shareholders and the
i ssue thereof to existing |Indian shareholders only. [823 D
33. It was neither fair nor proper on the part of
NIILs officers not to ensure the tinely posting of the
notice of the neeting for 2nd May so as to enable Sanders to
attend that neeting. But there the nmtter rests. Even if
Sanders were to attend the neeting, he could not have asked
either that the Holding Conpany should be ‘allotted the
rights shares or alternatively, that it should be allowed to
"renounce” the shares in favour of any  other person
i ncludi ng the Manoharan group. The <charge of  oppression
arising out of the central accusation of non-allotnent of
the rights shares to the Holding Conpany nust, therefore
fail. [823 H, 824 A-B]

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Civil Appeals Nos. 2139,
2483 and 2484 of 1978.

Appeal s by Special Leave fromthe judgnent and order
dated the 6th Cctober, 1978 of the Madras —High Court  in
O S.A No. 64 of 1978.

F.S. Nariman, A K Sen, Dr. Y.S. Chitaley, S. N Kackar
T. Dalip Singh, K J. John, Ravinder Narain, A G Menses and
R Narain for the Appellants.

H M Seervai, Anil B. Divan, A R Wdia, S:/N Talwar,
I.N. Shroff and H S. Parihar for Respondent No. 1.

D.N. Gupta for Respondents Nos. 2-7, 10-.12, 15, 16,
18-22, 26 and 28-33.

The Judgnent of the Court was delivered by

CHANDRACHUD, C. J. These three appeals by special |eave
arise out of a judgment of a Division Bench of the Hi gh
Court of Madras dated October 6, 1978 allowi ng an appea
agai nst the judgnent of a learned Single Judge, dated My
17, 1978 in Conpany Petition No. 39 of 1977. The nmain
contending parties in these appeals are: (i) the Needle
Industries (India) Limted and (ii) the
715
Needl e I ndustries-Newey (Indian Holdings) Limted. These two
conpani es have often been referred to in the proceedi ngs as
the I ndian Conpany and the English Conpany respectively, but
it would be convenient for us to refer to the former as
"NIIL” and to the latter as the ’'Holding Conpany’ . The
Hol di ng Conpany has been referred to in a part of the
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proceedings as 'NINIH

In Civil Appeal 2139 of 1978, which was argued as the
main appeal, NIL is appellant No. 1 while one T.A
Devagnanamis appellant No. 2. The latter figures very
prom nently in these proceedings and is indeed one of the
nmoving spirits of this acrinonious litigation. He was
appointed as a Director of NIIL in 1956 and as its Managi ng
Director in 1961. He is referred to in the correspondence as
"TAD or ’'Theo' but we prefer to call him’'Devagnhanami . The
Hol di ng Conpany is Respondent 1 to the main appeal, the
ot her respondents bei ng some of the Directors and
sharehol ders of NIL. Cvil Appeal 2483 of 1978 is filed by
sone of the shareholders of NIIL while G vil Appeal 2484 of
1978 is filed by some of its directors and officers. The
Hol di ng Conpany is the  contesting respondent to these two
appeals. W wll deal with the main appeal and our judgment
therein will dispose of all the three appeals.

The NIIL was incorporated, as a Private Company under
the Indian Conpanies Act, 1913 on July 20, 1949 with its
Regi stered Ofice at Madras. Its factory is situated at
Ketty, Nilgiris. At the time of its incorporation, NIL was
a wholly owned subsidiary of Needle Industries (India) Ltd.,
Studl ey, England (hereinafter called 'N-Studley ). The
aut horised capital ~of NMIL was Rs. 50,00,000 divided into
50, 000 equity shares of Rs. 100 each. Its issued and paid up
capital prior to 1961 was Rs. 6,75,600 divided into 6,756
equity shares of Rs. 100 each. The issued and paid up
capital was increased to Rs. 11,09,000/- 1in.1961. In that
year, N -Studley entered into an agreenent with NEWEY BROS.
LI M TED, Birm ngham  Engl and, (hereinafter ~called NEWEY),
under which NEWEY agreed to participate in- the equity
capital of NIL to the extent of Rs. 4,33,400/-, consisting
of 4,334 equity shares of Rs. 100/- each. Thus, in 1961, the
position of the share holding in  NILwas that N -Studl ey
hel d approxi mately 60.85% of ~ the issued capital and NEWEY
held the balance of 39.14% In 1963, NIIL increased its
share capital by issuing 2,450 additional shares’/ to NI -
Studley, as a result of which the |atter becanme the hol der
of about 68% shares in NIIL, the rest of the
716
32% bel onging to NEWEY. Later in the sane year, N -Studl ey
and NEVEY conbi ned to formthe Hol di ng Conpany, of which the
full official name. as stated earlier is the Needle
I ndustries-Newey (Indian Holding) Ltd. The Hol di ng Conpany
was i ncorporated in the United Kingdom under the English
Conpani es Act, 1948 with its Registered O fice at
Bi rmi ngham England. The entire share capital of ‘NIL, held
by NI-Studley and NEVWEY, was transferred to the Holding
Conpany in which N -Studl ey and NEWEY becane equal sharers.
As a result of this arrangenent, the Hol di ng Conpany cane to
acquire 99.95% of the issued and paid up capital -of NIL.
The bal ance of 0.05% which consisted of 6 shares being the
original nom nal shares, was held by Devagnanam

The NIIL, it shall have been noticed, was incorporated
about two vyears after India attained independence. As a
result of an undertaking given by it to the Governnent of
India at the tine of its incorporation and pursuant to the
subsequent directives given by the said Governnent for
achieving Indianisation of the share capital of foreign
conpani es, three issues of shares were nade by NIIL in the
years 1968, 1969 and 1971, all at par. There was also an
i ssue of Bonus shares in 1971. As a result of these issues,
about 40% of the share Capital of NIL came to be held by
the Indian enployees of the Conpany and their relatives
whil e the balance of about 60%renmained in the hands of the
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Hol di ng Conpany. In terns of the nunber of shares, by 1971-
72 the Holding Conpany owned 18, 990 shares and the Indian
shar ehol ders owned 13,010 shares. Qut of the latter block of
shares, Devagnanam and his relatives held 9,140 shares while
the remaining 3,870 shares were held by other enpl oyees and
their relatives, anpbngst whom were N. Manoharan and his
group who held 900 shares and D.P. Kingsley and his group
who held 530 shares. The total share capital of NIL thus
cane to consist of 32,000 equity shares of Rs. 100 each

In or about 1972, a conpany called Coats Paton Limted,
@ asgow, U K. (hereinafter called ’Coats’) becane an al nost
100% owner of NI -Studley. The position at the begi nning of
the year 1973 thus was that 60% (to be exact 59.3% of the
share capital of NIL cane to be owed half and half by
Coats and NEVEY, the renmmining 40% being in the hands of the
I ndi an group. The bulk of this 40% bl ock of shares was held
by Devagnanam s group, which cane to about 28.5% of the
total nunber of shares.
717

Though NIl L ~was at one tinme wholly owned by NI -Studl ey
and |l ater, by N -Studl ey and NEWEY, the affairs of NIIL were
managed ever since 1956 by an entirely |Indian managenent,
wi th Devagnanam as its Chi ef Executive and Managi ng Director
with effect fromthe year 1961. The Hol di ng Conpany which
was formed in 1963, had only one representative on the Board
of Directors of NIL. He was N T. Sanders. He resided in
Engl and and hardly ever attended the Board neetings. The
Hol di ng Conpany reposed great confidence in the Indian
management which was under the direction and  control of
Devagnanam

But the acquisition of N -Studley by Coats in 1972 and
their consequent entry in NIL created in its wake a sense
of uneasy qui et between the Coats on one hand, which cane to
own half of the 60%share capital held by the ' Holding
Conpany, that is to say, 30%of the total share capital of
NI I'L, and the Devagnanam group on- the other hand, which
owned 28.5% of that share capital. By the nere size of their
al nost equal holding in NIIL, Coats and Devagnanam devel oped
conpeting interests in the affairs of NIL. Coats were in
the sane line of business as NIL, nanely, nmanufacture and
sal e of needles for various uses, fish-hooks etc., and they
had established trading centres far and wide, all over the
world. It is plain business, involving no noral turpitude as
far as business ethics go, that Coats could not have
wel conmed conpetition fromNIL wth their-world interests.
Devaghanam was a nman of considerable ability and foresight
and in NIL he saw an opportunity of controlling and
dom nating as industrial enterprise of enornous potential in
a rapidly growing market. The turnover of N IL had increased
from2.80 lakhs in 1953 to 149.93 lakhs in 1972  and the

profits ran as high as 19.4% of the turnover. Inplicit
confidence in the Indian managenent which was the order of
the day alnmost till 1974 gradually gave way to an at nosphere

of suspicion and distrust between Coats and Devaghanam
NEVEY apparently kept away fromthe differences which were
gradual |y mounting up between the two but, evidently, they
nursed a preference for Devagnanam Coats are a giant
mul tinational organization. NEWEY, conparatively, are snal
fish though, they too had their own independent business
interests to protect and foster.

NEVEY owned a flourishing business in WMlaysia, Hong
Kong, Taiwan, Japan and Australia and from 1972 onwards they
drew Devagnanam increasingly into the orbit of their Far
Eastern
718
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interests. In July, 1972 he was offered the office of
Managi ng Director of a group of four conpanies in Hong Kong
and Taiwan on a five year contract, with an annual salary of
si x thousand pounds. He had already been appointed to the
Board of the NEWEY joint venture conpany in Osaka and Japan

and acted as the liaison Director for that company. He had
al so been asked to coordinate sales w th NEWEY Brothers,
Australi a. WIlling to accept t hese mani f ol d

responsibilities, Devagnanam becane strenuously involved
therein. He and his wife began to reside in Hong Kong and he
cogitated over resigning from his positionin NIL. Coats,
on their part, were clear that Devagnanam shoul d relinquish
his responsibilities in NIL, in viewof the tine his role
in NEWEY's Far Eastern interests was consum ng. The question
of appointing his successor  as Managing Director in NIL
then began to be discussed, the Hol di ng Conpany wanting to
have Manoharan as a substitute. Devagnanam carried the
feeling that he was -already persona non grata with Coats,
because of certainincidents which had taken place sone
years ago

The Foreign Exchange Regulation Act, ('FERA), 46 of
1973, which cane into force on January 1, 1974 provided to
Coats and Devagnanama |egal matrix for fighting out their
di fferences. The provisions of FERA, which was passed, inter
alia, for the conservation of foreign exchange resources of
the country and the proper wutilisation ‘thereof in the
interests of the econom ¢ devel opnent of the country are
stringent beyond words. Putting it ~broadly and briefly,
section 29 (1) of FERA prohibits non-residents, non-citizens
and non-banki ng conpanies not i ncorporated under any Indian
Law or in which the non-resident interest is nore than 40%
fromcarrying on any activity in India of a trading,
comercial or industrial nature except with the general or
speci al perm ssion of the Reserve Bank of India. By section
29 (2) (a), if such a person or conpany is engaged in any
such activity at the comrencenent of the Act, he or it has
to apply to the Reserve Bank of India, for pernission to
carry on that activity, wi thin six nont hs~ of the
comencement of the Act or such. further period as the
Reserve Bank may allow. Since the Holding Conmpany is a non-
resident and its interest in NIIL exceeded 40% NIL had to
apply for the perm ssion of the Reserve Bank for continuing
to carry on its business. Section 29 (4) (a) inposes a
simlar restriction on such person or conmpany from hol di ng
shares in |India of any conpany referred to.in clause (b) of
section 29 (1), without the perm ssion of the Reserve Bank
Therefore, the Holding Conpany also had to apply for the
per m ssi on of
719
the Reserve Bank for continuing to hold its shares in/ NIL.
The tine for making application for the requisite perm ssion
under section 29 was extended by the Reserve Bank by two
nont hs generally, that is to say, until August 31, 1974. The
need to comply with the provisions of section 29 of FERA is
the pivot round which the whol e case revol ves.

NI IL applied to the Reserve Bank for the necessary
perm ssion through its Director and Secretary, D.P
Ki ngsl ey, on Septenber 3, 1974 By its letter dated May 11
1976, the Reserve Bank allowed that application on certain
conditions. NIIL's application was late by three days but
the delay was evidently ignored or condoned. One of the
conditions inposed by the Reserve Bank on NIIL was that it
nmust bring down the non-resident interest from60%to 40%
within one year of the receipt of its letter. That letter
havi ng been received by NIIL on May 17, 1976, the dead-line
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for reducing the non-resident interest to 40%was My 17,
1977.

The Hol ding Company applied to the Reserve Bank for a
" Hol di ng Licence’ under section 29(4)(a) of FERA on
Septenber 18, 1974. That application which was |late by 18

days is, we are inforned, still pending with the Reserve
Bank. Perhaps, it will be disposed of after the non-resident
interest in NIL is reduced to 40%in terns of section 29
(1) of FERA.

Devagnanamwas residing in Hong Kong to fulfil his

conmitrment to NEWEY's far-eastern business interests. FERA
had its inplications for himtoo, especially since he could
be regarded as a nonresident and did consider hinself as
such. He obtained a holding |icence dated March 4, 1975 from
the Reserve Bank in respect of his shares in NIIL. But, his
interest in the affairs of NIL began to flag for one reason
or another and he started |ooking out for a purchaser who
woul d buy  his shares on convenient and attractive terns. In
a note dated April -~ 29, 1975 which he prepared on "further
I ndi ani sation-Needl e Industries (lndia) Ltd." he pointed out
that Indianisation should be considered on the footing that
the non-resident interest should be reduced to 40% and that,
as between the two feasible nethods of Indianisation,
nanely, (1) Going to public and (2) placenent of shares, the
| atter was preferable.
He said:
720
There can be no question of my beconing in any way
invol ved with Ketti and its future as | amcomritted to
NEWEY. There appears to be no possibility of returning
tolndia in what is left of ny working life. |
therefore have little choice but to sell ny shares.
("Ketty’ in Nilgiris, is the place where NIIL's factory
is situated and is treated as - synonynous wth NIL).
Devagnanamreferred in his note to an inquiry froma M.
Khai tan, the head of a powerful group with diverse interests
and investnment in industry, who was already involved in the
manuf acture of products allied to NIIL's. Coats were al arned
that Devagnanam was negotiating the sale of his shares "to a
Marwari, one Khaitan of Shalimar, a sewi ng needle conpetitor
to Ketti". In a letter dated August 6, 1975 addressed to
Dor ai swany, a partner in a Madras firmof solicitors called
"King and Partridge’ who was a Director of NIL, Sanders, a
Director of the Holding Conpany on NIL's Board, expressed
his grave concern at the proposed deal thus:
No doubt M. Khaitan would pay the earth to
acquire NIIL and judging by what Theo (Devagnanan) had
said about himin the past, he may be prepared to
arrange or facilitate paynent abroad, a nobst attractive
possibility from Theo's point of view, since he has
said clearly that he intends |leaving India for good,
finally settling in Australia.
Sanders added that the deal was so dangerous fromthe point
of view of NIIL that the Hol ding Conpany "woul d feel obliged
to prevent it by whatever neans were open" to it. By his
reply dated August 12, 1975, Dorai swany said that the news
of the proposed sale cane as no surprise to himand that he
had heard that Silverston, a fornmer Solicitor-partner of
his, was acting as a "go-between" in Devagnananis deal with
Khai t an.

On Septenber 16, 1975 Devagnanamwote to MM C. NEWEY
of NEWEY, Birm ngham pointing out the advantages that woul d
accrue by the sale of the shares to Khaitan. Devagnanam
reiterated his total identification with NEWEY's Far Eastern
interests and expressed his anxiety to free hinmself from al
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conmtrments to or involvenent wth NIL, as early as
possi bl e.

On Cctober 22, 1975 an inportant meeting was held in
whi ch Al an Machrael, a Director of the Hol di ng Conmpany, mnade
it clear
721
on behal f of Coats that neither Khaitan nor any other single
purchaser woul d be acceptable to the Hol di ng Conpany if that
nmeant the acquisition of 30% share hol ding. The notes of the
nmeeting record that Devagnanam had confirmed that the offer
whi ch he had received from Khaitan was at Rs. 360 per share,
out of which a substantial proportion (perhaps 50% would be
payabl e outside India. Mackrael stated at the neeting that
the price in rupees could be matched but not the nethod of
paynment which was illegal and reiterated that the Hol ding
Conpany woul d prevent any attenpt by Devagnanamto sell his
hol ding to Khaitan. The notes of the nmeeting were signed by
Mackrael on Cctober 30, 1975. On that date, Sanders wote a
| etter to Manoharan-stating that the Hol di ng Conpany was not
prepared that 30% of the share capital should get into the
hands of —any one person, bearing in nmind the problens that
had arisen in allow ng Devagnanamto acquire a holding of
nearly that proportion. On~ Novenmber 7, 1975 MMC. Newey
wote to Devagnanamnmeking it clear beyond the manner of any
doubt that Coats, will not accept Khaitan and that according
to Bannatyne of Coats, they were put to - considerable trouble
in finding Indian residents who would natch Khaitan's offer
of 3.6 tinmes par. Newey nmade it clear that in any event, the
sale price would have to be paidin India and that they
would not be a party to any - illicit currency deal. Finding
that Coats were determined not to allowhim to sell his
shares to Khaitan, Devagnanam changed his mind and decided
agai nst disposing of his holding in NIL. On Novenber 13,
1975, he wrote to Newey sayi ng:

"I do not think any of wus want to see Coats

dom nate Ketti. Hence there can be no question of
selling any part of mnmy shares to their nom nee. As they
inturn wll not approve of anyone we choose, there is

no way of solving the problem..The best thing'to do,
therefore, is for me to revert to the original basis

and they shoul d have no cause to conplain. This will of
course include effectively managi ng the I'ndi an conpany.
Let me however assure you that it will not beat the

expense of Newey."

And so did Devagnanamremain in NIIL, with the stage set for
a battle between him and Coats for acquisition of contro
over the affairs of NIL.

Yet another statutory provision which has an inportant
bearing on the issues arising in these appeals is the one
cont ai ned
722
in section 43 A of the Indian Conpanies Act, 1956, which was
introduced in 1961 by Act 65 of 1960. N IL was incorporated
as a Private Conpany in 1949 under the |Indi an Conpani es Act,
1913. It was a Private Conpany as defined in section 3 (1)
(iii) of that Act since, by its Articles of Association, it
restricted the right to transfer its shares, linmted the
nunber of its menbers to fifty and prohibited any invitation
to the public to subscribe to any of its shares or
debentures. By section 43 A, it became a Public Conpany,
since not less than twenty-five per cent of its paid-up
share capital was held by a body corporate, nanely, the
Hol di ng Conpany. But, under the first proviso to section 43A
(1), it had the optionto retain its Articles relating to
matters specified in section 3 (1) (iii) of the Companies
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Act. NIIL did not alter the relevant provisions of its
Articles after it became a Public Company within the neaning
of section 43A. One of the points in controversy between the
parties is whether, in the absence of any positive step
taken by NIL for exercising the option to retain its
Articles relating to matters specified in section 3 (1)
(iii) of the Conpanies Act, it can be held that NIIL had in
fact exercised the option, which was available to it under
the 1st proviso to section 43A, to include provisions
relating to those natters in its Articles.

To resume the thread of events, on receipt of the
letter of the Reserve Bank dated May 11, 1976 Kingsl ey, as
NI IL's Secretary, sent a reply on May 18, 1976 to the Bank
confirming the acceptance of the various conditions under
which permission was granted to NIL to continue its
busi ness. On August 11, 1976 the term of Devagnanani s
appoi ntnent as the Managing Director of NIIL came to an end
but in the nmeeting dated Cctober 1, 1976 of N IL' s Board of
Directors, that appointnment was renewed for a further period
of five years.” On being inforned of the renewal of
Devagnanam s appoi ntnent, ~NEWEY's Chairman, C. Raeburn, who
used to attend to the affairs of the Hol ding Conpany, did
not object as such to the Board s decision ("It may well be
that the reappointnment in itself is right") but he demurred
to the nodality by which the decision was taken since,
according to him questions relating to appointnents to
senior positions in the Conpany ought “to ‘be decided in
consultation with ‘the U K  Shareholders so that they could
have an opportunity to express their views. Sanders, it may
be mentioned, had received the notice of the neeting duly.
On Cctober 20 and 21, 1976, —a neeting took place at Ketti
between the U. K. sharehol ders and the | ndi an sharehol ders of

Nl IL. The former were represented by Al an Mckrael, the
Managi ng Director
723

of the Holding Company, and C. Raeburn, the Chairman of
NEVEY the latter by Devagnanam and Kingsley. One Martin
Henry, the Managing Director of '"Madura Coats’, an Indian
Conpany in which the Holding Conmpany had -substantia

interest, also attended that neeting and took part inits
del i berations. Silverston, an Englishman who was practising
inlndia asa Solicitor, attended the neeting as an advi sor
to the Indian shareholders. C. Raeburn chaired the neeting:
Para 2 of the note prepared by himof the discussions held
at the neeting says that it was agreed that |ndianisation
shoul d be brought about by My 1977, as requested by the
CGovernment, so as to achieve 40% UK and 60% Indian
sharehol ding. But the neeting virtually ended in a stal emate
because whereas the Holding Conpany wanted a substantia

part of the share capital held by it in excess of 40%to be
transferred to Midura Coats as an |Indian sharehol der

Devagnanaminsisted that the existing Indian share-hol ders
of NIL alone had the right, wunder its Articles of
Associ ation, to take up the shares which the Hol di ng Conpany
was no longer in a position to hold because of the
directives issued by the Reserve Bank pursuant to FERA
Thus, the difference between the two groups who were fast
falling out was not, as it could not be, whether the Hol ding
Conpany had to reduce its share holding in NIIL from60%to
40% but as regards the node by which that reduction was to
be brought about. The bone of contention was as to which
Indian Party should take up the excess of 20%the existing
I ndi an shareholders of NIL or an outside Indian Conpany,
the Madura Coats. Raeburn played the role of a nediator but
did not succeed. On the conclusion of the Ketty neeting,
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Silverston wote a letter to Kingsley conveying his
appreciation of the efforts made by Raeburn to bring the
parties together and his distress at the attitude of Coats
whi ch, according to Silverston, showed that they were trying
to circunvent the provisions of FERA. Raeburn too wote a
letter on October 23, 1976 to Devagnanam sayi ng that Coats
were not really interested in any independent |ndians taking
their excess share-holding. On Decenmber 11, 1976 Devaghanam
wote to Raeburn expressing the resentnent of hinself and
his group at the attenpts nade by Coats to maintain their
control over NIL by indirect neans. On Decenber 14,
Devagnanam of fered a package deal under which the existing
I ndi an sharehol ders woul'd augnent their holding to 60%
Mackrael and Raeburn woul d be on the Board of Directors but
not Martin Henry, and “even B.T. Lee, a Senior Executive of
Nl - Studl ey, could be appointed as a wholetine Director of
NIIL to be in charge of its export progranmre. On January 20,
1977 the Reserve Bank sent a remnder to N IL asking
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it to submt at an early date the progress report regarding
di luti on non-resident interest. By its reply dated February
21, 1977 NIL confirned its conmitnent to achieve the
desired | ndi ani sation by the stipulated date, viz., My 17,
1977. On March 9, 1977 Raeburn wote to Devagnanam sayi ng
that after a discussion with Mackrael and three other high-
ranki ng persons of Coats, it was clear that Coats were not
agreeable to allowing the present Indian shareholders to
acquire 60% of the '‘equity capital~ of NIL, since such a
course carried in the long run- too great a risk to their
world trade. Raeburn made certain fresh proposals by his
letter in the hope that they would be acceptable to Coats
and invited Devaghanam to cone to Birm ngham for
negoti ati ons.

On March 18, 1977 a notice was issued by NIL s
Secretary, D.P. Kingsley, intimating that a neeting of the
Board of Directors will be held on April 6, 1977. One of the
itenms on the agenda of the neeting was shown as "Policy-
I ndi ani sation". Sanders received the notice of the neeting
duly but did not attend the meeting.

Devaghanam went to Birmi nghamin the | ast week of March
1977. Between 29th and 31st March, he held di scussions wth
four out of the six Directors of the Hol ding Conpany, nanely
NEVEY, Jackson, White-house and Raeburn. The other two
Directors, Mackrael and Sanders, did not take any part in
t hose discussions. During his visit to Bi r m ngham
Devagnanam expended considerable tine in discussing various
matters wth NEWEY, pertaining to their Far - Eastern
busi ness.

On April 4, 1977 NIIL received a rem nder letter dated
March 30, 1977 fromthe Reserve Bank whi ch poi nted out that
the Conpany had not yet submitted any concrete proposal for
reduction of the non-resident interest and asked it to
submit its proposal in that behalf wthout any further
delay. The Iletter warned the Conpany that if it failed to
conply with the directive regarding dilution of foreign
equity within the stipulated period, the Bank would be
constrained to view the matter seriously.

Raeburn had witten a letter to Devagnanam on 4th Apri
on the question of the conprom se formula and Devagnanam t oo
had witten a letter to Raeburn on the 5th, saying that he
woul d place the fornula before his coll eagues. These letters
evidently crossed each other. The 6th April was then just at
hand.
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The neeting of NIL's Board of Directors was held on
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April 6, 1977 as schedul ed. Seven Directors were present at
the neeting, with Devagnanam in the chair at t he

conmencenent of the proceedings. C. Doraiswany, solicitor-
partner of ’'King and Partridge’, was one of the Directors
present at the nmeeting. He had no interest in the proposa
of "Indianisation” which the neeting was to di scuss and was,

therefore, considered to be an independent Director. 1In
order to conplete the quorumof two independent Directors,
the other Directors apart from C Dor ai swany bei ng

interested in the business of the neeting, Silverston, an
ex-partner of Doraiswany’s firmof solicitors, was appointed
to the Board as an additional Director under article 97 of
the Articles of Association. Silverston chaired the neeting
after his appointnent as an additional Director. The neeting
resol ved that the issued capital of NIIL be increased to Rs.
48, 00,000/ - by a new issue of 16,000 equity shares of Rs.
100/ - each, to be  offered as rights shares to the existing
shareholders in proportion to the shares held by them The
offer was’' to be nmde by a notice specifying the nunber of
shares which each shareholder was entitled to, and in case
the of fer _was not accepted within 16 days fromthe date on
which it was nade, it was to be deened to have been decli ned
by the concerned shareholder. The mnutes of the neeting
recorded that as a matter of abundant caution, the Directors
who were holding shares in NIIL did not take part either in
the di scussions which took place in the neeting or in the
voting on the resol ution.

After the aforesaid neeting of the Board dated April 6,
1977, Devagnanamwote a letter bearing the date April 12 to
Raeburn, explaining that every alternative proposal was
di scussed in the nmeeting and setting out the conpelling
circunstances arising out of the requirenents of FERA which
led to the passing of the particular resolution. It was
stated in the letter that a copy of the Reserve Bank's
letter of March 30, 1977 to NIl L was encl osed therewith, but
in fact it was not so enclosed. The letter of offer dated
April 14, 1977 was prepared pursuant to the resolution
passed in the neeting of 6th April. The envel ope contai ni ng
Devagnanamis letter dated April 12 (w thout the copy of the
letter of the Reserve Bank dated WMarch 30, 1977) and the
letter of offer dated April 14 were received by Raeburn on
May 2, 1977 in an envel ope bearing the |Indian postal mark of
April 27, 1977, The letter of offer which was sent to one of
the Indian sharehol ders, Manoharan, was posted in- an

envel ope which also bore the postal mark of 27th April. The
next meeting of the Board was due to be
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held on My 2, 1977 and it is on that date that Raeburn
received the letter of offer dated April . 14, ~ which

evidently, was posted at Mdras on April 27, 1977, The
Hol di ng Conpany was thereby denied an opportunity to
exercise its option whether or not to accept the offer of
rights shares, assumi ng that any such option was open to it.
Whet her such an option was open to it and whether, if it
could not or did not want to take the rights shares, it
could transfer its rights, under NIIL's letter offering the
rights shares, to a person of its choice depends upon the
provisions of FERA, the necessity to Comply with the
directives of the Reserve Bank the terms of NIIL's Articles
of Association and the provisions of the Indian Comnpanies
Act .

On April 19, 1977 a notice was issued by NIL s
Secretary intimating that a neeting of the Board of
Directors will be held on May 2, 1977. One of the itens of
agenda nment i oned in t he notice was "Policy-(a)
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I ndi ani sation, (b) Allotnment of shares". The notice of the
neeting was sent to the Hol ding Conpany in an envel ope which
also bore the Indian postal mark of April 27, 1977. The
noti ce was received by Sanders in England on My 2, 1977
i.e. on the date when the neeting was due to be held in
India. Even the fastest and the nobst mnodern means of
transport could not have enabled Sanders to attend the
neeti ng.

In between, on April 26, 1977 Raeburn had witten a
letter to Devagnanam at Malacca, followi ng a tel ex nmessage
whi ch sai d:

HAD HELPFUL DI SCUSSI ONS COATS VYESTERDAY PLEASE

MAKE NO DECI SI ONS RE | NDI ANI SATI ON PENDI NG LETTER"

By his letter of 26th April, whichis said to have been
received by Devaghanamon My 4, 1977, Raeburn stated that
Coats were still unwilling to grant nmmjority sharehol ding

control to the existing |ndian sharehol ders, but that they
were equally not keen to do ‘any thing which would be
regarded as circunventing the proposal for Indianisation or
the law ‘bearing on the subject, since that woul d undermn ne
the position of the |Indian sharehol ders.

A meeting of the Board of Directors was held on May 2,
1977 as schedul ed. The minutes of that neeting show that
Ki ngsl ey, the Secretary of NIL, pointed out in the meeting
that applications for allotnment of the rights shares offered
as al so the anounts payabl e
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along with the acceptance of the offer had been received
fromall the shareholders except the U K sharehol ders and

the Manoharan group. The offer to Manoharan was sent at
Vi rudh Nagar but Silverston pointed out to the neeting that
Manoharan was working in Jaipur and that ~therefore, he
should be given further time to participate in the rights
i ssue. The Manoharan group was accordingly allowed twenty
days’ time fromthe date of the allotment letter for payment
of the allotment anmount. |In the nmeeting of 2nd May, the
whol e of the new issue consisting of 16,000 rights shares
was allotted to the Indian sharehol ders, including nenbers
of the Manoharan group. Qut of these, the Devaghanam group
was allotted 11, 734 shares. A dividend of 30% subject to
tax, ampunting to Rs. 9,60,000/-was  recomended by the
Board, and it was resolved that the Annual General nmneeting
of the Conpany be held on 4th June, 1977. Silverstone was
appointed as an additional Director of the Conpany and his
el ection as such at the Annual GCeneral neeting was
recormended by the Board. Further, it was Tresolved that
deposits be invited from the public. On the same day i.e.
2nd May, Devaghanamwote a letter to Raeburnintimating to
himthat in a mnmeeting held that norning the fornalities
relating to allotment of shares were conpleted, bringing the
Conpany under the control of the |Indian sharehol ders.
Devaghanamreiterated by his letter the hope of a closer
associ ation with the NEWEY group

Raeburn reacted sharply to Devagnanami s |letter of April
12 and to the letter of offer dated April 14. As stated
earlier, he had received both of these on May 2 in an
envel ope which bears the postal nark of Madras dated April
27. Raeburn sent a telex, nessage to Devagnanam on 2nd May
and another to Kingsley on 3rd May. By the first telex, he
conpl ai ned about the inadequacy of the notice of the neeting
and by the second, he conveyed that there was considerable
doubt on the question whether the necessary disinterested
guorum was available at the neeting of the Directors held on
April 6. On receipt of the tel ex message, Devaghanam wote a
letter to Raeburn on My 4 explaining the pressure of
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ci rcunst ances which conpelled the Board to take the decision
which it did in the neeting of May 2, 1977. Raeburn foll owed
up his telex nessages by a letter to Devagnanam on May 3.
Wil e expressing his distress and di spl easure at the manner
in which the decision regarding the issue of rights shares
was taken and the allotnent of the shares was made, Raeburn
stated in his letter that the rights issue at par, which was
considerably | ess than the fair val ue
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of the shares, was nost unfair to the sharehol ders who coul d
not take up the rights issue.

After making the allotment of shares in the neeting of
May 2, NIL sent a letter to the Reserve Bank reporting
conpliance with the requirenents of FERA by the issue of
16,000 rights shares and the allotnent thereof the Indian
shar ehol ders which resulted in the reduction of the foreign
holding to approximately 40% and increased that of the
I ndi an ;shar ehol ders to al nost 60% Reference was nade in the
letter to the fact that the allotnment noney of Rs.
1,10,700/- had yet to be received, which was obviously in
reference to the anount due on the 1,107 rights shares which
were allotted to the Manoharan group in the neeting of 2nd
May. The Manoharan group did not evidence any interest even
[ater in taking up  those shares. Manoharan, it nmay be
stated, who was a’ Director and General Manager of N IL had
resigned his post in April 1976, after serving the Conpany
for nearly 17 years.

Between the 2nd and 9th May, there was an exchange of
cabl es between Mackrael and Doraiswany which led to the
latter witing a letter-on the 9th to the former. Dorai swany
stated in that letter that he had thoroughly investigated
the position by perusing all available records placed before
hi m by Devagnanam and Kingsley and ~that ~he was' of the
opinion that, in the nmeeting of the 6th April, there was the
requi red quorum of two disinterested Directors consisting of
Silverston and hinself and, therefore, there could be no
doubt what soever about the legality of the resolution passed
inthat neeting. He admitted that although the tine-limt
fixed by the Reserve Bank had expired on 17th May, 1977, "it
may have been possible for the Conmpany to get further tinme
fromthe Reserve Bank of India". As regards the decision to
i ssue the additional shares at par, he explained that if the
i ssue had been made at a premium it would have necessitated
an approach to the Controller of Capital |ssues, a process
which was tine-consumng and conplicated. He pointed out
that the authorities would not have all owed the Conpany to
issue the rights shares at a premiumand that even if they
were to allow such a course, the prem um perm ssible would
have been only nomnal. He asserted that the delay caused in
the offer of new shares being received by the UK
sharehol ders was of little consequence because they would
not have been able to take wup the shares in any event. He
expressed the hope that Mackrael would agree that the
decision regarding the issue of rights shares taken at the
Board neeting on April 6, 1977 was bona fide and in the best
interests
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of the Conpany. He concluded his letter by an assurance that
as regards the late despatch of the notice of the Board
Meeting of 2nd May, further enquiries were bei ng nade.

On May 11, Devagnanam wote to Raeburn apol ogi sing for
the manner in which the foreign shareholding had been
reduced and for good neasure, he projected the various
advant ages which the NEWEY group woul d enjoy under the new
I ndi an managenent and control of NIL. As if to illustrate
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that it 1is better late than never, he enclosed with his
letter a copy of the Reserve Bank’s |etter dated 30th March
1977 which was to have been sent along with the letter dated
April 12 but was in fact not so sent.

On May 17, 1977 Mackrael, acting on behalf of the
Hol di ng Conpany, filed a Conmpany Petition in the Madras Hi gh
Court under sections 397 and 398 of the Indian Conpanies
Act, 1956 out of which the present appeals arise.

It is alleged in the petition that the Indian Directors
abused their fiduciary position in the Conpany by deciding
inthe neeting of April 6 to issue the rights shares at par
and by allotting them exclusively to the Indian shares
hol ders in the nmeeting of 2nd May, 1977. In so doing, they
acted mala fide and in order to gain an illegal advantage
for thenselves. The Indian Directors, according to the
conpany petition, either knew or ought to have known that
the fair value of = the shares - of the Conpany was about Rs.
204 per- share. By deciding to, issue the rights shares at
par, they conferred a trenendous and illegitimte advantage
on the I'ndi'an sharehol ders. Devagnanam del ayed del i berately
the intimation of the proceedings of the 6th April to the
Hol di ng Conpany. By that means and by the late giving of the
notice of the neeting of the 2nd May, the Devagnhanam group
presented a fait acconpli  to the Hol di ng Conmpany in order to
prevent it from exercising its lawful rights. Thus,
according to the petition the conduct of the Indian
Directors lacked in probity and fair dealing which the
Hol di ng Conpany was entitled to expect. By the Petition, the
Hol di ng Conpany asked for the following reliefs:-

(a) That the Board of Directors of the Conpany be
superseded and one or nore Administrators be
appointed to adninister the affairs of the Conpany
or, in the alternative, the Board of Directors be
reconstituted so as to -ensure that the | Hol ding
Conpany had adequate representation on it;
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(b) That the proceedi ng of the nmeeting of the Board of
Directors held on April 6 and WMy 2, 1977 be
declared illegal, void and inoperative;

(c) That Silverston’s appointnment as —an Additiona
Director of the Conpany be declared as void and
i noperative and he be restrained fromfunctioning
as a Director of the Conpany;

(d) That the purported allotment of 16,000 shares
pursuant to the inpugned resolution of the Board
of May 2, 1977 be decl ared void;

(e) That the Indian group of sharehol ders to whomthe
rights shares were allotted be restrained from
exercising any voting rights in regard to any part
of those shares;

(f) That the Conpany be restrained from giving effect
to the allotnent of the 16,000 rights shares and
frommaking any paynent of dividend on ‘those
shares;

(g) That the Articles of Association of the Conpany be
anmended so as to permt the transfer of the shares
to persons other than the existing nenbers of the
Conpany in order to enable the Hol ding Conmpany to
conply with the requirement of disinvestments
wi t hout prej udi ce to its i nterest as a
shar ehol der; and

(h) That a special najority for decisions of the Board
be prescribed in regard to all inportant matters
and provision be nmade for the appointnent of
Directors by proportional representation
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The | earned Acting Chief Justice who tried the Conpany
Petition, found several defects and infirmties in the
Board's nmeeting dated My 2, 1977 and concluded that
appropriate relief should be granted to the Hol di ng Conpany
under section 398 of the Companies Act. The |earned Judge
was of the view that the average market value of the rights
shares was about Rs. 190 per share on the crucial date and
that, since the rights shares were issued at par, the
Hol di ng Conpany was deprived wunjustly of a sum of Rs,
8,54,550/- at the rate of Rs. 90/- per share on the 9,495
rights shares to which it was
731
entitled. Exercising the power under section 398(2) of the
Conpani es Act, the |earned Judge directed NIIL to nake good
that loss which, according to him could have been avoi ded
by it "by adopting a fairer process of comunication” with
the Hol ding Conpany and  "a consequential dialogue"” wth
them in the matter ~of the issue of rights shares at a
prem um The learned Judge directed NIIL to pay to the
Hol di ng  Conpany the aforesaid sumof Rs. 8,54,550/- as a
"solatium' in order to neet the ends of justice.

Bei ng aggrieved by the aforesaid judgment, the Hol ding
Conpany filed OS. Appeal ~No. 64 of 1978 while NIIL filed
cross objections to the decree. The appeal and cross-
obj ections were argued before the Division Bench of the Hi gh
Court on the basis /of affidavits, the correspondence that
had passed between the parties and certain additiona
docunents which were filed before the Appellate Court by
consent of parties. Though the Conpany Petition was filed
under section 397 as also under section 398 of the Compani es
Act and though the trial court had granted partial relief to
the Hol ding Company under section 398, it was stated in the
Appel late Court on its behalf that its entire case was based
on section 397 and that it did not want to invoke the
provisions of section 398. Asimlar statement was nade
bef ore us al so.

On a consideration of the matters and material before
it, the Division Bench fornmulated its viewin the formof 18
concl usions on various aspects of the case. They nmay be
sumed up thus:

(a) As soon as Devagnanam becane involved-in the far
eastern ventures of NEWEY, he decided to sell his
share- holding in NIIL to an |Indian concern or
party from which he expected to receive at least a
part of the consideration in a foreign country.

(b) Seeing that Coats were opposed to his receiving
any part of the consideration for the sale of his
shares in a foreign country, Devagnanam deci ded
not to part with his shares but to obtain the
control of the Conpany.

(c) The directives of the Reserve Bank of India on the
guestion of I ndi ani sation were expl oiited by
Devagnanam for conpelling the Holding Conpany to
part with its shares in favour of the Indian
shar ehol ders.
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(d) Coats were willing to carry out the directives of
the Reserve Bank but they did not want to transfer
their shares to the existing Indian sharehol ders
because thereby, the latter would have acquired a
controlling interest in NIIL which Coats wanted to
prevent. Coats were willing to part wth their
excess shares in favour of other |ndian residents.

(e) Though Coats originally contenplated the transfer
of 15% of their excess 20% shares to Madura Coats,
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(f)

(9)

(h)

()

or the incorporation of a conpany to take over
their excess 20% shares, they were ultimtely
agreeable that the existing |Indian sharehol ders
shoul d get 9% out of that 20% so as to have a 49%
holding in the share capital of NIIL and that 11%
shoul d go to new, i ndependent, I ndi an
Institutional shareholders. The object of Coats
was that any one group of sharehol ders shoul d not
have a dominating position in the affairs of NIL.
At the Ketti neeting held on Cctober 20 and 21
1976, the issue of rights shares was consi dered as
an alternative to disinvestnment, but that was
subject to two conditions: one, that it should be
shown that there was a viable developnent plan
whi ch required additional funds which the existing
cash flow of NIL could not neet, and two, that
the value of the U K. equity interest required to
be transferred would be no |less favourable than
what” woul d be achieved by a direct sale of that
interest.

Though by his letters of Decenber 11 and 14, 1976
Devagananam had informed Raeburn of the decision
of the Indian shareholders to acquire 60% shares
for thensel ves, he did not ever say one word about
the issue of rights shares in any of the nunerous
comuni cati/ons which he sent to Raeburn. No
reference was nade to theissue of rights shares
even in ‘the nmenorandum of “di scussiions whi ch took
pl ace duriing the visit of Devagnanamto U K. from
March 29-31, 1977. ~Thus, the issue of rights
shares was sprung as a surprise on ‘the UK
shar ehol ders.

The notice dated March 13, 1977 for the neeting of
the Board of Directors held on April 6, 1977
referred to the min item on the agenda in
anmbi guous terns as: "Policy-Indianisation”. In the
context of the discussions which had taken place
until then between the parties, N T. Sanders who
represented the Hol ding Conmpany on the Board had
no means or opportunity of knowi ng that the
particular item on the agenda i nvol ved the
guestion of the issue of rights shares.

Since every mmjor decision was taken by the Board
of Directors in consultation wth the Holding
Conpany and since there was no agenda for the
appoi nt nent  of an additional Director under
article 97 of Articles of Association of NIL, the
decision taken by the Board in its neeting of
April 6 on the issue of rights shares and the
appoi nt nent  of Silverston as an Addi ti ona
Director constituted a departure from established
practice and showed want of good faith and lack of
fair play on the part of the Board of Directors of
NITL.

The letter dated April 12, the letter of offer
dated April 14 and the notice for meeting of the
Board of Directors to be held on May 2, were al
got posted by Devaghanam as late as on April 27,
1977 at Madras, so as to ensure that these
i mportant docunents should not reach the Hol ding
Conpany in tinme to enable it to participate in the
all inportant meeting of the 2nd. Davagnanam
wanted to present a fait acconpli to the Hol ding
Conpany so as to prevent it from taking any
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(k)

()

(m

(n)

(0)

preenptive action.

Whenever NIIL wote to the Reserve Bank all eging
that the Holding Conmpany was not willing to carry
out the directives of the Bank or to conply with
the provisions of FERA, its object was to
prejudi ce the Bank against the Hol di ng Conpany by
drawi ng a red-herring across the track

The directives of the Reserve Bank of India had
the provisions of FERA were not concerned w th who
should be the Indian shareholders of NIL. A
that they were concerned with was that 60% of the
shar e-

hol di ng nust be with the Indian residents. For the
purpose of achieving that result, three courses
were available to  NIL: (1) Disinvestnent by
foreign sharehol ders in f avour of I ndi an
sharehol ders; (2) |Issue of rights shares pursuant
to section 81 of the Conpanies Act, and (3) Action
under section 81 (1-A) of the Conpanies Act for
issuing additional shares to Indian residents
other than the existing Indian shareholders by
passing an ~appropriate special resolution, or if
no special” resolution was passed, then, by a
maj ority /of ~“the sharehol ders approving such a
course with the consent of the Central Government.
The first course was ruled out since Coats had
taken a ‘definite stand that they will not allow
the existiing Indian shareholders to obtain the
excess shares. As far ~ as the second alternative
was concerned, the Hol ding Conpany had the right
to renounce shares offered to it in favour of any
ot her person under section 81 (1) (c) ' of the
Conpanies Act, which right “was denied to it
because, the letter of offer dated April 14 did
not contain a statement regarding renunciation of
the right to take shares and also because that
letter was not posted in tinme. As regards the
third course, if the Holding Conpany  were given
adequate notice of the proposal to issue rights
shares, it mght have taken appropriate action
under section 81 (1-A) of the Companies Act.

The object of the Directors of NIL in deciding
upon the issue of rights shares, and that too in
the manner in which they did so, was clearly to
obtain control of the Conmpany and to eschew and
elimnate the controlling power which the Holding
Conpany had over NIL. The conversion of. the
existing mnority of Indian shareholders into a
majority, far frombeing a matter of statutory
conpul sion, was an act of self-aggrandizenent on
the part of the existing Indian sharehol ders.

The action taken by the Indian sharehol ders was
agai nst the interest of the Conpany itself because
the rights shares were issued at par which was far
bel ow their market price.

The true notivation of the various steps taken by
t he Devagnanam NEVEEY Conbi nati on  was t he
furtherance

of t he i nt erest of NEVEY' s Far - Eastern
enterprises, coupled with the personal interest of
Devagnanam hi msel f. Devagnhanam was receiVving Rs.
96, 000/ - per annum in addition to substantia
fringe benefits as the Managing Director of NIIL.
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He was also getting a large salary from NEVWEY
whi ch was $10,000 in 1075 $11,000 in 1976 and
$12,000 for the Year ending July 31, 1977.

(p) The fact that NIIL informed the Hol di ng Conpany on
May 21, 1977 which was after the Conpany Petition
was filed, that the Holding Conpany could not
exercise and will not be allowed to exercise any
rights in respect of the whole of 18,990 shares
held by it since its application under section 29
(4) of FERA was not granted by the Reserve Bank
shows that the object of the Board of Directors in
taking the inpugned decision was to exclude the
Hol di ng Conpany  fromall control over N IL. That
is why NIL advised the Reserve Bank of India by
its letter dated May 24, 1977 that no application
for hol ding any shares by a non-resident should be
all owed by the Bank ~without the know edge and
consent of ~NIIL. That also is the reason why N IL
conveyed to the Reserve Bank by its letter of
Septenber 20, 1977 that until such time as the
Conpany Petition was finally disposed of, no
l'i cence shoul d be i ssued to non-r esi dent
sharehol ders and ~no remttance of dividend out of
India should be permtted with out the non-
resi dent 'share-holders reducing their holding in
NIIL to less than 40%

The two other conclusions are conprehended within the

16 set out above.

On the basis of the aforesaid fornulations, the
Di vi sion Bench concluded that the affairs of N IL were being
conducted in a manner oppr essi ve, that is . to say,
burdensone, harsh and wongful to the Hol di ng Conmpany. After
referring to certain passages from Pal ner’s Conpany Law and
Cor e- Browne on Comnpani es, and the decisions of the House of
Lords, this Privy Council, and our own Courts including the
Suprenme Court, the Division Bench held that since the action
of the Board of Directors of NIlLL/was not in the interest of
the Conpany but was taken nerely for the purpose of
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wel di ng the Company into NEWEY' s Far Eastern conplex, it was
just and equitable to wind up the Conpany.

NIIL had filed cross-objections in the H gh Court
appeal contending that, in any event, the learned “Acting
Chi ef Justice was in error in directing it to pay the sum of
Rs. 8, 54,550/- to the Holding Conpany. Wile dealing with
the cross-objections, the Division Bench held that the
injury suffered by the Holding Conmpany on account of the
oppression practised by the Board of Directors of NIL could
not be renedi ed by the award of conpensation and, therefore,
the action of the Board of Directors in issuing the rights
shares had to be quashed. Having found that the  Hol ding
Conpany was entitled to relief under section 397 of the
Conpani es Act and the award of solatiumnade by the tria
Court was not the appropriate relief to grant, the D vision
Bench allowed the appeal filed by the Holding Conpany,
di smssed the cross-objections in substance and adjourned
the appeal for a fortnight for hearing further argunments on
the nature of the relief to be granted in the case.

Eventually, by its order dated Cctober 26, 1978 the
Di vi sion Bench granted the following reliefs:

(a) Devagnanam was renmoved forthwith both as the
Managi ng Director and Director of NIIL and was
asked to vacate the bungal ow occupied by him by
Novermber 1, 1978. He was paid one Year's
remuneration as conpensation for the term nation




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 32 of 96

of his appointnment as the Managi ng Director.

(b) The Board of Directors was superseded and an
interim Board consi sting of ni ne directors
proposed by the Hol ding Conpany was constituted,
with Shri M M  Sabharwal as an independent
Chai r man.

(c) Harry Bridges, an executive of  COATS, was
appoi nted as the Managing Director for a period of
four nonths.

(d) The rights issue made on 6th April, 1977 and the
allotment of shares made on 2nd May, 1977 at the
Board meetings were set aside and the Interim
Board was directed to make a fresh issue of shares
at a premum to the existing sharehol ders,
i ncl udi ng the Hol di ng Conmpany whi ch was to have a
ri ght of renunciation. The new Board was directed
to apply to the Controller
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of Capital Issues for determning the anount of

prem um

(e) The Articles of Association were to be altered by
appropriate additions and deletions in order to
provide for election of Directors by proportiona
representation; and

(f) Devagnanam was asked to pay to the Hol di ng Conpany
t he costs of appeal and cross-obj ecti ons
quantified at Rs. 25,000/-. He was also asked
personal lly 'to reinburse the expenses incurred by
NIIL in the appeal and cross-objections.

These appeals were heard in the first instance by
Justice Untwalia and Justice Pathak. In view of the
i nportance of the questions arising therein, on sone of
which our |earned Brothers, it seens, were unable to agree,
they desired that the appeals be  heard by a | arger Bench
That is how the appeal s are now before us.

The petition of the Hol di ng Conmpany out of which 't hese
appeal s arise sought relief under sections 397 and 398 of
the Conpanies Act, 1956. The case under section’ 398 not
havi ng been pressed except before the learned trial Judge,
we are only concerned with the question whether the Hol di ng
Conpany is entitled to relief under section 397 which reads
t hus:

"397(1)-Any nenbers of a company who conpl ain that

the affairs of the conpany are being conducted in a

manner prejudicial to public interest or “in a manner

oppressive to any nmenber or nmenbers (including any one
or nore of thenselves) nmay apply to the Court for an

order under this section: provided such nenbers have a

right so to apply in virtue of section 399.

(2) If, on any application under sub-section (1)

the Court is of the opinion:

(a) that the conpany’s affairs are  being
conducted in a manner prejudicial to public
interest or in a manner oppressive to -any
menber or nenbers; and

(b) that to wind up the conpany would unfairly
prejudi ce such nmenber or nenbers, but that
ot her -
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wise the facts would justify the making of a
winding up order on the ground that it was
just and equitable that the conpany should be
wound up; the Court may, with a view to
bringing to an end the matters conpl ai ned of,
make such order as it thinks fit."
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Section 398 provides for relief in cases of nm smanagenent.
Section 399(1) restricts the right to apply under sections
397 and 398 to persons nentioned in clauses (a) and (b) of
sub-section (1)

It is necessary to refer briefly to the relevant part
of the pleadings before examning the charge of oppression
made by the Hol di ng Conpany agai nst a group of the mnority
sharehol ders of NIL After tracing the history of formation
and conposition of NIL, the conpany petition states that
the managerment of NIIL was in the hands of the Board of
Directors in which the Indian group had a large majority.
The Hol ding Company had  inplicit trust in them and was
content to l|eave the nmanagenent in their hands. After
referring to the inpact of section 43A of the Conpanies Act,
the conpany petition says that in the wake of FERA,
di scussi ons and negoti ati ons were hel d bet ween t he
representatives of the Hol di ng Conpany and the Managenent of
NI I L anongst thenselves as well ‘as with the Reserve Bank of
India, in order to enable NIIL to obtain the requisite
perm ssion for carrying on its business. Paragraph 13 of the
conpany petition states that the Reserve Bank of I|ndia by
its letter dated May 11, 1976 granted to NIIL the necessary
perm ssion subject to the condition, inter alia, that it
reduced non-resident shareholding to 40 per cent on or
before May 17, 1977. ~The case of the Holding Conmpany in
regard to its own attitude is stated succinctly in paragraph
14 of the company petition which pay wth advantage be
repr oduced:

"Di scussions were thereafter held on a nunber of
occasi ons between the petitioner and the managenent of
the Conmpany to effectuate the aforesaid condition
i nposed by the Reserve Bank of India which the
petitioner was at all tines ready and willing to conply
with. The petitioner did not, however, desire to dilute
its holding of shares in the conpany by a further i ssue
of capital and preferred to effectuate the said
i ntention by disinvesting or (selling 20% of its hol ding
in the conmpany. The Reserve Bank of India was agreeable
to such dilution taking place by the petitioner selling
a part of its holding to an I'ndian resident or Indian
resi dents. The Reserve Bank had indicated that
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they would be willing for such dilution taking place by

a further 1issue of shares provided that additiona

capital was required for purposes of- expansion. The

petitioner was not willing to sell a part of its
hol ding to the Indian group as such a sale would result
in the Indian group acquiring an absolute mmjority
interest. Further nor e under the Articles of

Associ ation of the Conpany the consent of the existing

sharehol ders woul d be required (apart fromthe approva

of the Reserve Bank) before the petitioner sold any of
its shares to an Indian party, other than to a nenber."

According to the Holding Conpany, the various steps
which culmnated in the allotnment of rights shares to the
exi sting Indian shareholders were vitiated by mala fide,
their dom nant object being to convert an existing mnority
into a mjority. The decision taken in the neeting of the
Board on April 6, 1977 was taken deliberately in haste and
hurry in order to pre-enpt any action by the Hol di ng Conpany
to restrain the Board fromtaking the desired decision. The
Reserve Bank, according to the conpany petition, would not
have been so unreasonable as not to extend the time for
conplying with its directive, especially since the Holding
Conpany had agreed in principle to dilute its holding and
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the only difference between the parties was as regards the
nethod by which such dilution was to be effected. 1In
Paragraph 27 of the conpany petition it is stated that the
Devaghanam group decided to issue the rights shares with a
view to securing an illegal and unjust advantage for itself,
for inproving its own position in the Conpany and in order
to deprive the Holding Conpany of its lawful rights as
nmajority shareholders. In this behalf, reliance is placed on
the followi ng facts and circunstances, inter alia:

(a) The Holding Conpany was never inforned of any
specific proposal to make the rights issue.

(b) The notice of the Board meeting of April 6, 1977
did not refer to the said proposal

(c) The notice offering rights shares to the Hol ding
Conpany was not prepared till April 14 and was not
posted till April 27, 1977. By the time the notice
was received by the Hol ding Conpany, the Board of
NI IL had nmet to allot the rights shares.
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(d) “ The time given in- the notice was nuch |ess than
was custonary.

(e) The notice did not contain a statement relating to
the right of the shareholders to renounce the
ri ghts shares.

(f) The notice of the Board neeting of May 2, although
dated 19th / April 1977, was posted to Sanders on
27.4.1977, thereby ensuring that it would reach
himonly after the date of the neeting.

(g) By issuing 'shares at ~par, though their value was
much hi gher . than Rs. ~100/- per share, existing
I ndi an share holders were enabled to acquire the
shares at a gross undervalue and the Conpany was
put to a heavy | oss.

(i) The Reserve Bank of India had indicated that
dilution of the foreign holding by a rights issue
could be considered if the Conpany required
further capital for expansion. At the discussions
and negotiations held between the Hol di ng Conpany
and the Indian group it was inter alia agreed that
the rights issue would be made only-if there was a
vi abl e devel opment plan requiring further funds.
The rights issue was made even though no such need
for expansion or devel opment existed or was
referred to

(j) Though the Reserve Bank had inter alia stipulated
that the said dilution should be effectuated on or
before 17th My, 1977, the time-schedule is never
strictly insisted upon. There have been numerous
i nstances when the Reserve Bank has granted
reasonabl e extension of time to conply with such
conditions. The Board of N IL never requested the
Reserve Bank to grant further tinme. C Doraiswany,
the 8th respondent stated in his letter ‘dated
9.5.1977 to Mackrael, a Director of the Holding
Conpany, that it would have been possible for the
Conpany to get further tinme fromthe Reserve Bank
of I ndia.

The Hol ding Company contends further that MJ. Silverston
was not a disinterested person, that his vote on the
resol ution for the
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i ssue of rights shares had therefore to be ignored in which
case there was no quorum of two disinterested directors and
that his appointnent as an Additional Director was not valid
since the notice for the neeting of the Board of Directors
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to be held on 6.4.1977 did not contain in the agenda any
subj ect regarding appointnment of an additional Director
under Article 97 of the Conpany’'s Articles of Association

In answer to these contentions, Devagnanam filed an
el aborate counter-affidavit on his behalf as well as on
behal f of NIL. In that counter-affidavit, every one of the
material contentions put forward by the Hol di ng Conmpany has
been deni ed or disputed. Devagnanam contends that it was the
Hol di ng Conpany which wanted to retain its control over NIL
contrary to the directive of the Reserve Bank of India, the
nati onal policy of the Central Government and the provisions
of FERA. According to Devagnanam every action taken in the
Board neetings of 6.4.1977 and 2.5.77 was in accordance with
law, that Sanders never ' used to attend the neetings of the
Board, being a non-resident  he was not entitled to have
noti ce of the Board neetings, that there was no violation of
section 81 of the Conpanies Act at all, that section 81 (c)
of the ~Conpani es Act ~ did not apply to the present case and
that, in 'view of the attitude adopted by Coats, NIL, in
order to comply with the restrictions inposed by the Reserve
Bank and ~to carry out its directive, had no option but to
deci de upon the issue of rights shares to bring about the
reduction in the non-resident shareholding. Devaghanam
repudi ates enphatically the charge of ~mala fides or of
conduct in breach/of “the fiduciary duty of NIIL's Board of
Di rectors.

Havi ng regard to these pl eadi ngs, the main question for
consi deration is whether the decisions taken in the meetings
of the Board of Directors of NIIL on April 6 and May 2, 1977
constitute acts of oppression within the nmeaning of section
397 of Conpani es Act, 1956. The Hi gh Court has answered this
guestion in the affirmtive and has issued consequentia
directions in regard to the nanagement of NIL s affairs.
The findings recorded by the H gh Court in appeal have been
chal | enged before wus with vehenence and ability in an equa
nmeasure, matched equally in both respects on either side.
Learned counsel who led the argunents on the rival sides,
Shri F.S. Narinman for the appellants and Shri H M Seerva
for the respondents, have drawn our attention- in copious
details to
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the correspondence that transpired between the parties, the
correspondence wth the Reserve Bank of India, the

di scussions at Ketty and Birm ngham which preceded the
i mpugned deci si ons, the conduct of Devagnhanam as-a man and a
Managi ng Director, the attitude of Coats stated to arise out
of their world-w de business interests and the predi canent
of NEVEY which was willing to strike but was afraid to wound
its partner Coats. W have al so been taken through severa
deci sions and texts bearing particularly on

(a) The nmeaning of 'oppression’ of the nenbers of a
Conpany within the terns of section 397 and the
circunstances in which a Conpany can be wound up
under the just and equitable clause under section
433 (f) of the Conpani es Act, 1956;

(b) The approach which the court should adopt in cases
wherein nmala fides and abuse of power on the part
of Directors are alleged but no oral evidence is
| ed;

(c) The fiduciary powers of Directors in issuing
shar es;

(d) The inmpact of the provisions of the Foreign
Exchange Regulation Act, 1973 with particular
reference to section 2 (p), (gq) and (u) and
section 29;
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(e) The question as to whether it is necessary to
i ssue a prospectus under section 81 (1) (c) of the
Conpani es Act;

(f) The constraints on public and private conpanies
under the Conpanies Act, and their duties and
obligations, with particular reference to sections
2 (35, 2(37), 3 (1) (iii) and (iv) and sections
43A and 81 of the Conpani es Act;

(g) The relationship of partnership between the Indian
shar ehol der s, Coat s and NEVEY  who owned
respectively 40% 30% and 30% of the sharehol di ng
in NIL;

(h) The question whet her Si | ver ston was an
"interested” Director within the neani ng of
section 300 of the Conpanies Act; and

(i) Whet her Silverston's appointnent as an Additiona
Director in the nmeeting of the Board held on Apri
6, 1977 was, in the circunstances, valid.
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Conming'to the law as to the concept of 'oppression
section 397 of our Conpanies Act follows closely the
| anguage of section 210 of the English Conpanies Act of
1948. Since the decisions on section 210 have been fol |l owed
by our Court, the English decisions nmay be considered first.
The | eading case on ‘’oppression’ under section 210 is the
deci sion of the House of Lords in Scottish Co-op. Wolesale
Society Ltd. v. Myer. (1) Taking the dictionary meani ng of
the word 'oppression’, Viscount Sinonds said at page 342
that the appellant society could justly be described as
havi ng behaved towards the mnority shareholders in an
' oppressive’  nmanner, that is to say, in -a manner
"burdensone, harsh and wongful". The Ilearned Law Lord
adopted, as difficult of being bettered, the words of Lord
Presi dent Cooper at the first hearing of the case to the
effect that section 210 "warrants the court in |ooking at
the business realities of the situation and does not confine
themto a narrow legalistic view'. Dealing with /'the true
character of the conpany, Lord Keith said at page 361 that
the conpany was in substance, ‘though not in Jlaw, a
partnership, consisting of the society, Dr.  Myer and M.
Lucas and whatever my be the other different |ega
consequences following on one or other of these forns of
conbination, one result followed fromthe nethod adopted
"which is common to partnership, that there should be the
ut nost good faith between the constituent nenbers". Finally,
it was held that the court ought not to allow technica
pleas to defeat the beneficent provisions of section 210
(page 344 per Lord Keith; pages 368-369 per Lord Denning).

In Meyer (supra) above referred to, the House of  Lords
was dealing with a case in which the appellant conpany was
accused of having conmmitted acts of oppression against its
subsidiary. In that context it was held that the  parent
conpany must, if it is engaged in the same class of
busi ness, accept as a result of having formed such a
subsidiary an obligation so to conduct, what are in a sense
its own affairs, as to deal fairly with its subsidiary. In
Re Associated Tool Industries Ltd. (2) of which judgnent a
phot ographi c copy was supplied to us, Joske J. held that the
rule in Meyer (supra) involved the consequence that the
subsi diary conpanies nust also exercise good faith to the
hol di ng conpany and not nerely that the latter should so act
to the former.
744

In an application under section 210 of +the English
Conpani es Act, as under section 397 of our Conpanies Act,
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before granting relief the court has to satisfy that to w nd
up the conpany Wil unfairly prejudice the nenbers
conpl ai ni ng of oppression, but that otherwi se the facts will
justify the nmaking of a winding up order on the ground that
it is just and equitable that the conpany should be wound
up. The rule as regards the duty of utnost good faith, on
which stress was laid by Lord Keith in Myer, (supra)
received further and closer consideration in Ebrahim v.
West bourne Galleries Ltd., (1) wherein Lord W]Iberforce
considered the scope, nature and extent of the ’'just and
equitable’ principle as a ground for w nding up a conpany.
The busi ness of the respondent conpany was a very profitable
one and profits used to be distributed anong the directors
in the shape of fees, no dividends being declared. On being
renoved as a director by the votes of two other directors,
the appellant petitioned for  an order under section 210.
Al'l ow ng an appeal fromthe judgnent of the Court of Appeal
it was ~held by the House of Lords that the words 'just and
equi tabl e’ which occur in section 222 (f) of +the English
Act, corresponding to our section 433 (f), were not to be
construed ejusdemgeneris with clauses (a) to (e) of section
222 corresponding to our clauses (a) to (e) of section 433.
Lord WIberforce observed that the ’words’ just and
equitable’ are a recognition of the fact that a limted
conpany is nore than a nere legal entity, with a personality
inlaw of its own; and that there is roomin conpany |aw for
recognition of the fact that behind it, or anbngst it, there
are individuals, wth rights, expectations and obligations
inter se which are not necessarily subnerged in the conpany
structure:

"The 'just and equitable’ provision does not, as
the respondents suggest, entitle one party to disregard
the obligation he assumes by entering a conpany, nor
the court to dispense himfromit.: It does, as equity
al ways does, enable the court to subject the exercise
of | egal rights to equitabl e consi der ati ons;
consi derations, that is, (of a personal character
arising between one individual and another, which may
nmake it unjust or inequitable, to insist on |ega
rights, or to exercise themin —a particular way". (p

379)
745
observing that the description of conpanies as *"quasi-
partnershi ps" or "in substance partnerships" is confusing,
t hough convenient, Lord WI berforce said:

"conmpany, however snall, however ' donestic, is a
conpany not a partnership or even a quasi-partnership
and it is through the just and equitable clause that
obligations, common to partnership relations, nmay cone
in". (p 380)

Finally, it was held that it was wong to confine the
application of the just and equitable clause to proved cases
of mala fides, because to do so would be to negative the
generality of the words. As observed by the | earned Law Lord
in the same judgnment, though in another context:

“I'l'lustrations nay be wused, but general words
shoul d renain general and not be reduced to the sum of
particul ar instances." (pp 374-375)

In his judgnent in Re Westbourne Galleries (supra) Lord
Wl berforce has referred at two places to the decision in
Blissett v. Daniel, (1) which is recognised as the |eading
authority in the Law of Partnership on the duty of utnost
good faith which partners owe to one another. Lindley on
Partnership (14th Edition, pages 194-95) cites Blissett v.
Daniel (1) as an authority for the proposition that:
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"The utnobst good faith is due fromevery nenber of

a partnership towards every other nenber; and if any

di spute arise between partners touching any transaction

by whi ch one seeks to benefit hinself at the expense of

the firm he will be required to show, not only that he
has the law on his side, but that his conduct will bear
to be tried by the highest standard of honour".

The fact that the conpany is prosperous and nakes
substantial profits is no obstacle to its being wound up if
it is just and equitable to do so. This position was
accepted in the decision of the Court of Appeal in Re
Yeni dge Tobacco Co. (2) and of the Privy Council in Loch v.
John Bl ackwood (3).
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The question sonetinmes arises as to whether an action
in contravention of law is per se oppressive. It is said, as
was done by one of ‘us, N'H Bhagwati J. in a decision of the
Gujarat - Hgh Court in S.M Ganpatram v. Sayaji Jubilee
Cotton & /Jute MIls Co., (1) 'that "a resolution passed by
the directors may be perfectly |legal and yet oppressive, and
conversely a resolution which is in contravention of the | aw
may be in the interests of the shareholders and the
conpany”. On this question, Lord President Cooper observed
in Elder v. Elder (2):

"The decisions indicate that conduct which is
technically legal and correct may neverthel ess be such

as to justify the application of the ’'just and
equi tabl e’ jurisdiction, and, conversely, that conduct
involving illegality and contravention of the Act may

not suffice to warrant ~the renedy of wnding up
especially where alternative renmedies are avail able.

Where the ’'just and equitable jurisdiction has been
applied in cases of this type, the circunstances have
always, | think, been such as to warrant the inference

that there has been, at least, ~an wunfair abuse of
powers and an inpairnment. of confidence in the probity
with which the conpany’'s affairs are bei ng conduct ed,
as distinguished fromnere resentnment on the part of a
mnority at being outvoted on sone issue of donestic

policy".
Neit her the judgment of Bhagwati J. nor the observations in
El der are capable of the construction that every illegality
is per se oppressive or that the illegality of an action

does not bear upon its oppressiveness. In Elder a conplaint
was made that Elder had not received the notice of the Board
neeting. It was held that since it was not shown that any
prejudi ce was occasioned thereby or that Elder could have
bought the shares had he been present, no conplaint of
oppression could be entertained nerely on the ground that
the failure to give notice of the Board neeting was an act
of illegality. The true positionis that an isolated act,
which is contrary to |law, may not necessarily and by itself
support the inference that the |aw was violated with a mal a
fide intention or that such violation was burdensome, harsh
and wongful. But a series of illegal acts follow ng upon
one another can, in the context, lead justifiably to the
conclusion that they are a part of the sane transaction, of
whi ch
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the object is to cause or comrit the oppression of persons
agai nst whom those acts are directed. This may usefully be
illustrated by reference to a famliar jurisdiction in which
alitigant asks for the transfer of his case fromone Judge
to another. An isolated order passed by a Judge which is
contrary to law will not normally support the inference that
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he is biassed; but a series of wong or illegal orders to
the prejudice of a party are generally accepted as
supporting the inference of a reasonable apprehension that
the Judge is biassed and that the party conplaining of the
orders will not get justice at his hands.

In England, after the decision of the House of Lords in
Meyer, (supra) a restricted interpretation has been given to
section 210 by the Court of Appeal in re Jernyn St. Turkish
Bat hs, (1) which has adversely criticised by witers on
Conpany Law (see Palnmer’s Conpany Law, 22nd ed., page 613,
paras 57-06, 57-07; Gore Brown on Conpanies, 43rd ed., para
28-12). In India, this restrictive devel opnment has no pl ace,
for, in S.P. Jain v. Kalinga Tubes, (2) Wanchoo J. accepted
the broad and liberal interpretation given to the Court’s
powers in Myer.

In Kalinga Tubes, Wanchoo J. referred to certain
deci si ons under section 210 of the English Conpanies Act
i ncl uding Meyer (supra) and observed:

"These observations fromthe four cases referred
to above apply to section 397 also which is alnobst in
the same ~words as section 210 of the English Act, and
the question in each is whether the conduct of the
affairs of the conmpany, by the mgjority sharehol ders
was oppressive  to the mnority sharehol ders and that
depends upon /the facts proved in a particular case. As
has already been indicated, it is not enough to show
that there is just and equitable cause for w nding up
the conpany, ‘though that nust be shown as prelimnary
to the application of section 397. It nust further be
shown that the conduct of the majority sharehol ders was
oppressive to the mnority as nenbers and this requires
that events have to be considered not in isolation but
as a part of a consecutive story.  There 'nmust be
continuous acts on the part of t he maj ority
shar ehol ders,
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continuing upto the date of ‘petition, show ng that the
affairs of the conpany were being conducted in a manner
oppressive to sone part of the nenbers. The conduct
nmust be burdensonme, harsh and wongful and nmere | ack of
confidence between the majority shareholders and the
mnority shareholders would not be enough unless the

| ack of confidence springs from oppression of a

mnority by a mmjority in the nanagenent- of the

conpany’s affairs, and such oppression rmust involve at
| east an elenent of lack of probity of fair dealing to

a nmenber in the matter of his proprietary rights as a

shareholder. It is in the light of these principles

that we have to consider the facts..... with reference

to section 397".

(page 737)
At pages 734-735 of the judgnment in Kalinga Tubes, Wanchoo
J. has reproduced from the judgnment in Meyer, the five
points which were stressed in Elder. The fifth point reads
t hus:

"The power <conferred on the Court to grant a
renmedy in an appropriate case appears to envisage a
reasonably wide discretion vested in the Court in
relation to the order sought by a conplainer as the
appropriate equitable alternative to a w nding-up

order".
It is clear fromthese various decisions that on a true
construction of section 397, an unwise, inefficient or

carel ess conduct of a Director in the perfornmance of his
duties cannot give rise toa claimfor relief under that
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section. The person conpl ai ni ng of oppression nust show that
he has been constrained to submt to a conduct which | acks
in probity, conduct which is unfair to himand which causes
prejudice to him in the exercise of his legal and
proprietary rights as shareholder. It nay be mentioned that
the Jenkins Commttee on Conpany Law Reform had suggested
the substitution of the word ' Qppression’ in section 210 of

the English Act by the words "unfairly prejudicial’ in order
to nake it clear that it is not necessary to show that the
act conplained of is illegal or that it constitutes an

i nvasion of legal rights (see GCower’s Conpany Law, 4th edn.
page 668). But that recomendati on was not accepted and the
English Law renmains the sane as in Meyer and in Re H R
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Harmer Ltd., (1) as nodified.in Re Jernyn St. Turkish Baths.
(supra) We have not adopted that nodification in India.
Havi ng seen the |egal position which obtains in cases
where a  menber or nenbers of ‘a conmpany conplain under
section 397 of the Conpanies Act. that the affairs of the
conpany  are bei ng conducted in a nmanner oppressive to himor
them we can proceed to consider the catena of facts and
circunstances on which reliance is placed by the Holding
Conpany in support of its case that the conduct of the Board
of Directors of NIL constitutes an act of oppression
against it. There/is,  however, one nmatter which has to be
dealt with before adverting to facts, nanely, the provisions
of FERA their inpact on the working of NIlL and on the right
of the Holding Conpany to continue to hold its shares in
NIIL. This we consider necessary to discuss before an
apprai sal of the factual situation since, w thout a proper
under st andi ng of the working of FERA, it woul d be inpossible
to appreciate the turn of intertwi ned events. It is in the
setting of FERA that the significance of the various
happeni ngs can properly be seen

The Forei gn Exchange Regul ation Act, 46 of 1973, is "An

Act to consolidate and amend the law regulating certain
paynments, dealings in foreign ‘exchange and securities,
transactions indirectly affecting foreign exchange and the
i mport and export of currency ~and bullion, for the
conservation of the foreign exchange resources of the
country and the proper utilisation thereof in the interests
of the econom c devel opnent of the country". It repealed the
earlier Act, nanely, The Foreign Exchange Regul ation Act,
1947, and cane into force on January 1, 1974.

"Person resident in India" is defined.in clause (p) of

section 2 to nean:

(i) acitizen of India, who has, at any tine after the
25t h day of March 1947, been staying in India, but
does not include a citizen of India who has gone
out of, or stays outside, India, in either case-
(a) for or on taking up enploynment outside India,

or
(b) for carrying on outside India a business or
vocation outside India, or
750
(c) for any other purpose, in such circunstances
as would indicate his intention to stay
outside India for an uncertain period;

(ii) a citizen of India, who having ceased by virtue of
par agraph (a) or paragraph (b) or paragraph (c) of
sub clause (i) to be resident in India, returns to
or stays in India, in either case-

(a) for or on taking up enploynent in India, or
(b) for carrying on in India a business or
vocation in India, or
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(c) for any other purpose, in such circunstances
as would indicate his intention to stay in
India for an uncertain period.

"Person resident outside India" according to
clause (g) neans "a person who is not resident in
India”. Under clause (u) "security" neans "shares,
st ocks, bonds," etc.

Section 19 (1) provides:

"Notwi t hst andi ng anything contained in section 81

of the Conpanies Act, 1956, no person shall

except with the general or special permssion of
the Reserve Bank.

(a) take or send any security to any place
out si de I'ndi a;

(b) transfer any security, or create or transfer
any-interest in.a security, to or in favour
of a person resident outside India;

(d) i ssue, whether “in India or elsewhere, any
security which is. registered or to be
registered in India, to a person resident
out si de I'ndia;”

Section 29 which is directly relevant for our purpose

reads thus:
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"29. (1) Wthout prejudice to the provisions of
section 28 and section 47 and notwi t hstandi ng anyt hi ng
contained in ‘any other provision of this Act or the
provisions of the Conpanies Act, 1956, a person
resi dent outside India (whether a citizen of India or
not) or a person who is not a citizen of India but is
resident in India, or a conpany (other than a banking
conpany) which is not incorporated under any law in
force in India or in which the non-resident interest is
nore than forty per cent, or —any branch of such
conpany, shall not, except with the general or specia
perm ssion of the Reserve Bank, -

(a) carry on in Indifa, or establish in India a

branch, office or other or other place of
busi ness for carrying on any-activity of a
trading, comercial or_ industrial nature,
other than an activity for the carrying on of
whi ch perm ssion of the Reserve Bank has been
obt ai ned under section 28; or

(2) (a) where any person or conpany (including its
branch) referred to in sub-section (1) carries on any
activity referred to in clause(a) of that sub-section
at the commencenent of this Act or has established a
branch, office or other place of business for/ the
carrying on of such activity at such comrencenent,
then, such person or conmpany (including its branch) may
make an application to the Reserve Bank within a period
of six months from such commencenment or such further
period as the Reserve Bank may allow in this behalf for
perm ssion to continue to carry on such activity or to
continue the establishnent of the branch, office or
ot her place of business for the -carrying on of such
activity, as the case may be.

(b) Every application nmade under clause (a) shal
be in such formand contain such particul ars
as may be specified by the Reserve Bank.

(c) Where any application has been nade under
clause (a), the Reserve Bank may, after
maki ng such inquiry as it may deem fit,
either allow the application subject to such
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the Reserve Bank may think fit to inpose or
reject the application

(4) (a) V%e%é.at the connenceneni.bf this Act any pekébn

or conpany (including its branch) referred to in
sub-section (1) holds any shares in India of any
conpany referred to in clause (b) of that sub-
section, then, such person or conpany (including
its branch) shall not be entitled to continue to
hol d such shares unless before the expiry of a
period of six nonths fromsuch comencenent or
such further period as the Reserve Bank may all ow
in this behalf such person or conpany (including
its branch) has made an application to the Reserve
Bank in ~such form and containing such particul ars
as may be -specified by the Reserve Bank for
perm ssion to continue to hold such shares.

(b) Were an application has been nade under clause

(a) ~the Reserve Bank nmay, after naking such
inquiry as it my -deem fit, either allow the
applicationsubject to such conditions, if any, as
the Reserve Bank may think fit to imnmpose or reject
the application :"

It is clear from these provisions that NIL, being a
Conpany in which the non-resident interest  of the Holding
Conpany was nore than 40% could not carry on its business
in India except with the permssion of Reserve Bank of
India. An application for permssion to continue to carry on
such business had to be filed within a period of six nonths
fromthe comencenent of the Act or such further period as
the Reserve Bank may allow The time for filing the
application was extended in all cases by two nonths and,
therefore, it could be filed by August 31, 1974, NIL filed
its application three days late on Septenber 3, 1974, and
the application was granted by the Reserve Bank on certain
conditions, by its letter dated May 10, 1976. Under the
terns and conditions inmposed by the Reserve Bank, the non-
resident interest of the Holding Conmpany, which cane to
about 60% had to be brought down to 40% wi thin one year of
the receipt of the letter dated May 10, 1976, that is to say
before May 17, 1977.
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By reason of section 29 (4) of FERA, the Holding
Conpany too had to apply for permission to hold its shares
in NLIL. It applied to the Reserve Bank for ~a Holding
licence on Septenber 18, 1974. The application which was
filed late by 18 days is still pending with the Reserve Bank
and is likely to be disposed of after the non-resident
interest of the Holding Conpany in NIIL is reduced to 40%

There is a sharp controversy between the parties on the
guestion as to whether May 17, 1977 was a rigid dead-line by
which the reduction of the non-resident interest had to be
achieved or whether NIIL could have applied to the Reserve
Bank before that date for extension of tinme to conmply with
the Bank’s directive, in which case, it is urged, no pena
consequences would have flown. W will deal later with this
aspect of the matter, including the question of business
prudence involved in applying to the Reserve Bank for such
an extension of tine.

Shri Nariman raised at the outset an objection to a
finding of nmala fides or abuse of the fiduciary position of
Directors being recorded on the basis nmerely of affidavits
and the correspondence, agai nst the NIL S Board of
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Directors or against Devagnanam and his group. He contends.
Under the Conpany Court Rules franmed by this Court,
petitions, including petitions under section 397, are to be
heard in the open court (Rules 11 (12) and Rule 12 (1), and
the practice and procedure of the Court and of the G vi
Procedure Code are applicable to such petitions (Rule 6).
Under Order XIX Rule 2 of the Code, it is open to a party to
request the Court that the deponent of an affidavit shoul d
be asked to submit to cross-exam nation. No such request was
made in the Trial Court for the cross-exam nation of
Devaghanam who, amongst al | those who filed their
affidavits, was the only person having personal know edge of
everything that happened at every stage. Wiy he did or did
not do certain things and what was his attitude of mind on
crucial issues ought “to have been elicited in cross-
examnation. It is not permissible to rely argunentively on
inferences said to arise from statements mnmade in the
correspondence, unl ess such inferences arise irresistibly
fromadmtted or virtually admitted facts. The verification
cl ause of Mackrael’'s affidavit shows that he had no persona
know edge on nost of the material  points. Raeburn who,
according to Mackrael, was the Chief negotiator on behal f of
the Hol ding Conpany in the Birnm ngham neeting did not file
any affidavit at all. Witehouse, the Secretary
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of the Holding Conpany and N.T. Sanders who was the sole
representative of the Holding Conpany on NIL s Board of
Directors, did file affidavits but they are restricted to
the question of the late receipt of the letter of offer of
shares and the notice for the Board neeting of My 2, 1977.
Their affidavits being studiously silent on all other
i mportant points and the affidavit filed on behalf of the
Hol di ng Conpany being utterly inadequate to support the
charge of nmla fides or abuse of the Directors’ fiduciary
powers, it was absolutely essential for the Hol di ng Conpany
to adduce oral evidence in support of its case or at |east
to ask that Devagnanam should submt hinself for cross-
exam nation. This, according to Shri  Nari man, is a
fundanental infirmty fromwhich the case of the Holding
Conpany suffers and therefore, this Court —ought not to
record a finding of mala fides or of abuse of powers,
especially when such findings are likely toinvolve grave
consequences, noral and material, to Devagnanam and
jeopardi se the very functioning of NIIL itself.

In support of his submission, Shri Nariman has relied
upon nmany a case to show that issues of nmala fides and abuse
of fiduciary powers are alnost always decided not on the
basis of affidavits but on oral evidence. Some of the cases
relied upon in this connection are: Re. Smth & Fawcett
Ltd., (1) Nanalal Zaver v. Bonbay Life Assurance, (2) Plexcy
v. MIlls,(3) Hogg v. Cramphorn(4) MIlls v. “Mlls,(5)
Harl owe’ s Nom nees(6) and Howard Smith v. Amphol. (7)

We appreciate that it is generally wunsatisfactory to
record a finding involving grave consequences to a person on
the basis of affidavits and docunents w thout asking that
person to subnmit to cross-exam nation. It is true that nen
may |ie but documents will not and often, documents speak
| ouder than words. But a total reliance on the witten word,
when probity and fairness of conduct are in issue, involves
the risk that the person accused of wongful conduct is
denied an opportunity to controvert the inferences said to
arise fromthe docunments. But then, Shri Nariman’s objection
seens to us a belated attenpt to avoid an inquiry into the
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conduct and motives of Devagnanam The Conpany Petition was
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argued both in the Trial Court and in the Appellate Court on
the basis of affidavits filed by the parties, the
correspondence and the docunents. The |earned Appellate
Judges of the High Court have observed in their judgnment
that it was admtted, that before the learned trial Judge,
both sides had agreed to proceed with the matter on the
basis of affidavits and correspondence only and neither
party asked for a trial in the sense of examnation of
wi tnesses. In these circunmstances, the Hi gh Court was right
in holding that, having taken up the particular attitude, it
was not open to Devagnhanam and his group to contend that the
all egation of mala fides could not be exam ned, on the basis
of affidavits and the correspondence only. There is anple
material on the record of this case in the form of
af fidavits, correspondence and ot her docunents, on the basis
of which proper and necessary inferences can safely and
legitimately be drawn.

Besides, the cases on which counsel relies do not al
support his subni'ssi on that from nmere affidavits or
correspondence, nmala fides or breach of fiduciary power
ought not- to be inferred: In Re Smth & Fawett Ltd.,
(supra) Lord Greene, after stating that he strongly disliked
bei ng asked on affidavit evidence alone to draw up
inferences as to the bona fides or nmala fides of the actors,
added that this did not nmean that it isillegitimte in a
proper case to draw,/ inferences as to-bona fides or nmla
fides in cases, where there is on the face of the
affidavits, sufficient justification for ‘doing so. In
Nanal al Zaver, (supra) the judgnent of Kania C. J. contains a
statenment at page 394 that 'Considerable evidence was led in
the trial Court on the question of hona fides’ but it is not
cl ear what kind of evidence was so | ed and besides, the fact
that oral evidence was |led in sone cases does not mean that
it must be led in all cases or that without it, the matter
in issue cannot be found upon. W nmay nmention that in Punt
v. Synons, (1) Fraser v. \Walley(2) and Hogg v. Cranphorn
(supra) the breach of fiduciary duty was inferred from
affidavit evidence.

W have therefore no hesitation in rejecting the
submi ssion that we ought not to record a finding of mala
fides or abuse of fiduciary power on the basis of the
affidavits, correspondence and the
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ot her docunments which are on the record of the case. May it
be said that these are on the record by consent of parties.
Not merely that, but nore docunments were placed on the
record, nostly by consent of parties, as the case progressed
fromstage to stage. A very inportant docunent, nanely,
Devagnanam s telex to Raeburn dated May 25, 1977 was put on
the record for the first tine before us since Shri~ Narinman
hinsel f desired it to be produced, waiving the protection of
the caveat "without prejudice". That shows that the parties
adopted willingly a mode of trial which they found to be
nost conveni ent and sati sfactory.

That takes wus to the question as to whether on the
basis of the material which is on the record of the case, it
can be said that the decision taken by NIL s Board of
Directors in their neetings of April 6 and My 2, 1977
constitute acts of oppression as against the Holding
Conpany. The case of the Holding Conpany as put forward by
Shri Seervai is like this:

(i) Devagnanam kept Raeburn and Coats under the

i mpression that negotiations were still going on
and were not to be treated as concluded while, in
reality, he had made up his mnd to treat the




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 45 of 96

(i)
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matter as at an end.

He kept the Hol ding Conpany in total ignorance of
the steps which he was taking in behalf of the
i ssuance and allotment of the rights shares. The
copy of the letter of the Reserve Bank dated March
30, 1977 which is said to have spurred the
decision taken in the neetings of April 6 was not
sent to the Hol di ng Conpany though Devagnanam had
stated in his letters dated April 12 to Raeburn
that the said copy was being enclosed along with
that letter. Deliberately and designedly, the
letter of offer dated April 14, 1977 meant for the
Hol di ng Conpany - in England was not posted unti
April 27. Simlarly, the notice calling a neeting
of the Board on My 2 was not posted till Apri
27. The notice to Manoharan too was posted as |ate
as on April 27, since he was believed to be siding
with Coats. ~The letter of offer and the notice of
neeting of May 2 which were posted at Madras on
April 27 were received by the Hol di ng Conpany on
May 2, after the Board' s neeting for allotnment of
ri ghts shares was hel d.

(iii) The Reserve Bank of India was not informed of the

(iv)

(v)

(vi)

(vii)

proposal 'to “issue right shares to the existing
sharehol ders although it was the nobst obvious
thing to do, in response toits |letter dated March
30, 1977, calling upon NIfLto subnit its proposa
for reducing its non-resident interest wthout
del ay.

No application was nade to the Controller of
Capital Issues for fixing the premium on rights
shares, not withstanding that the Reserve Bank had
informed NIIL, that if ~necessary, an application
to that effect nay be nade to the Controller of
Capital |ssues.

The whole idea was to cut off all sources of
i nformation from Raeburn and Coats and to confront
themwith the fait acconpli of the allotnment of
rights shares to the I-ndi an shar ehol der s,
including the shares formally offered to the
Hol di ng Conpany which were not allotted to it on
the ground of its non-conpliance with theletter
of offer.

The agenda of the neetings of April 6 and May 2,
1977 was purposely expressed in vague terns:
"Policy- Indianisation’, in order that the Hol ding
Conpany should not know that the reduction of the
non-resi dent interest was proposed to be effected
by the issue of rights shares. By suppressing from
the know edge of the Hol di ng Conpany what was its
right to know, and what was the duty of the
Board's Secretary to convey to it, Devagnanam
succeeded in achieving his purpose on the sly and
pre-enpted any action by the Holding Conpany to
restrain the holding of the neeting, the issue of
rights shares and the al | ot ment t her eof
exclusively to the existing sharehol ders (barring
Manohar an) .

Silverston was appoi nted as an additional Director
in the neeting of April 6 to nake up the quorum of
two "disinterested" directors even though he was
inthe true sense not a disinterested person in
the decision taken in that nmeeting. The
appoi ntnment of additional directors was not even
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an itemon the agenda of the neeting.
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(viii) Devagnanam was enbol dened to take this course
because he believed that no matter how w ongf ul
hi s conduct, he could count upon the support of
NEVWEY to see that he was not brought to book in a
court of justice for his wongful conduct. He even
attenpted to thwart the Conpany Petition and
render it infructuous by persuading NEWEY to
wi thdraw the power of attorney executed by them
authorizing the filing of the petition.

(ix) I'n these machinations, Devagnanam was actuated by
the sole desire to acquire the control of NIL for
his personal benefit, by ousting the Holding
Conpany from.its control over the affairs of NIL.

(x) In fact, the rights shares were issued at par
though their —market value was far greater, as a
nmeasure of per sonal aggr andi senent in the

supposition and forethought that such shares wil|
inevitable go to Devagnanam and his group. This
was bl atantly in breach of t he fiduciary
obligation of the Directors.

(xi) By these neans and met hods, which totally I acked
in probity, Devagnanam succeeded in converting the
existing/majority into a mnority and the mnority
into a mgjority, a conduct which is burdensone,
harsh and unlawful, qua the existing majority.

According to Shri Seervai, the question before the Court is
not whether the issue of rights shares to the existing
I ndi an sharehol ders only, —anmounted to ~oppression but
whet her, the offer of rights shares to all  existing
sharehol ders of NIL but the issue of rights shares to
exi sting I ndian sharehol ders only, constituted oppression of
t he Hol di ng Company on the facts and circunstances di scl osed
in the case. This argunent raises questions regarding the
interpretation of sections 43A and 81 of the Conpanies Act,
1956.

These contentions of the Holding Conpany have been
controverted by Shri Nariman, according to whom the
appel l ate Court has taken a one-sided viewof the natter
which is against the weight of evidence on the record.
Counsel contends that Devagnanam had done —all that lay in
his power to persuade the Hol ding Conpany to disinvest so as
to reduce its holding in NIIL to 40% that the Direc-
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tors of NIL were left with no option save to decide upon
the issue of rights shares, since disinvestment was a matter
of the Holding Conpany’s volition, that the wording of the
agenda of the neetings of April 6 and May 2 conveyed al
that there was to say on the subject since, “in the
background of the negotiations which had taken place between
the parties, it was clear that what was nmeant by 'Policy-
I ndi ani zation’ and ’'Allotnment of Shares’ was the allotnent
of rights shares in order to effectuate the policy of the
Reserve Bank that the Indianization of the Conpany shoul d be
achi eved by the reduction of the non-resident holding to 40%
that Coats refused persistently, bot h actively and
passively, either to disinvest or to consider the only other
alternative of the issue of rights shares, and that the
i mpugned decisions were taken by the Board of Directors

objectively in the Ilarger interests of the Conpany.
According to Shri Nariman, Coats |left no doubt by their
attitude that their real interest lay in their worldw de

busi ness and they wanted to bring the working of NIIL to a
grinding halt with a viewto elimnating an established
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conpetitor fromtheir business. It is denied by counsel that
i mport ant facts or ci rcunst ances wer e del i berately
suppressed from the Holding Conpany or that the letter of
offer and the notice of the Board s neeting of May 2 were
deliberately posted late on April 27. It is contended that
neither by the issue of rights shares nor by the failure to
give the right of renunciation to the Holding Conpany was
any injury caused to its proprietary rights as a sharehol der
in NIL As a result of the operation of FERA the
directives issued by the Reserve Bank thereunder and because
of the fact that NIL had retained its old Articles after
becom ng a public conpany under section 43A of the Compani es
Act, the Holding Conpany could neither have participated in
the issue of rights shares nor could it have renounced the
rights shares offered to it in favour of an outsider, not
even in favour of a resident. |Indian Conpany |ike Madura
Coats. It is denied that Silverston was not a disinterested
Director or that his  appointnment as an additional Director
was ot herwi se invalid. Counsel” suns up his argunment by
saying that the Board of Directors of NIL had in no manner
abused its fiduciary position and  that far from their
conduct being burdensone, harsh and wongful, it was the
attitude of Coats which was unfair, unjust and obstructive.
Coats having cone  into an equitable jurisdiction wth
uncl ean hands, contends Shri Nariman, no. relief should be
granted to themassunming for the sake of argument that
Devagnanam from the position of Mnaging Director, are

characterised by counsel as whol |'y uncal | ed for,
transcendi ng the exigencies of the situation.
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It seens to us unquestionable that Devagnanam pl ayed a
key role in the negotiations with the Holding Conmpany and
ultimately master-mnded the issue of rights shares. He
occupied a pivotal position in-  NIL, having been its
Director for over twenty years and a Managi ng Director over
fifteen years, in which capacity he held an undi sputed sway
over the affairs of NIIL. The Hol di ng Conpany had nomi nated
only one Director on the Board of NIL, nanely, NT.
Sanders, who resided in England and hardly ever attended the
Board's neetings. Devagnanamwas thus a little nmonarch of
all that he surveyed in Ketty. He had a | arge personal stake
in NIIL”s future since he and his group held nearly  30%
shares in it, the other Indian sharehol ders owning a nere
10% In the 60%share capital owned by the Hol di ng  Conpany,
Coats and NEWEY were equal sharers with the result that
Coats, NEWEY and Devagnanam each held an approximately 30%
share capital in NIL. This equal holding created tensions
and rivalries between Coats and Devagnanam NEWEY preferring
to side with the latter in a silent, wunspoken manner
Eventually. after the filing of the Conpany Petition, Coats
bought over NEWEY's interest in NIIL sometime in July 1977.

The picture which Devagnanam has drawn of hinself as a
person deeply comrmitted to Ketty, and as having built up the
busi ness with scrupul ous regard to the observance of Foreign
Exchange Regul ations and Indian Laws in contradistinction to
Coats who, he alleged, wanted to contravene the Foreign
Exchange Regul ations of our country is not borne out by the
correspondence. In fact, the letter which he wote to Shread
of Newey- Goodman Ltd. on August 11, 1973 (which was filed by
consent in the Appeal Court) shows that he wanted to di spose
of his shares at a large premiumby officially receiving the
par value in Rupees in India and obtaining the balance in
foreign currency outside India. Nevertheless, he stated on
oath in para 13 of his rejoinder affidavit that "it is not
true that in selling nmy shares, | wanted a part of the
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consideration in foreign exchange". The said letter
di scl oses that over and above proposing to nake a |arge
profit in contravention of the Foreign Exchange Regul ati ons
and the tax laws of India by receiving noney outside India,
Devagnanam proposed to take away fromKetty its "sel ect key
personnel and technicians” to Malacca and to nanufacture
conpetitively, products which were then manufactured by
Needl e Industries, UK The foot note to the letter to
Shread asked himto Kkeep these matters secret from Coats
till the shares had been sold, and till the deed had been
done.
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There is another aspect of Devagnananmis conduct to
whi ch reference nust be nmade. The statenent nade by himin
para 15 of his reply affidavit denying that he was a non-
resident is not entirely true because at |east between
August 26, 1974 and June 9, 1976 he was a non-resident
within the neaning of section 2 (p) (i) (a) of FERA. By his
| etter dated ~August 26, 1974 to the Reserve Bank, he asked,
t hough out of abundant caution, for perm ssion under section
29 (4) of FERA to hold his sharesin NIIL. He referred in
that letter to his contract with Newey and Taylor under
which he was to be a full-time Mnaging Director of that
Conpany for five years from August 1, 1974 to July 31, 1979
and asked the Reserve Bank to determine. his status. On
Septenber 3, 1975 he wote to the Reserve Bank contending
that he was a ’'resident’, referring this time not to his
contract with Newey-Tayl or but to the agreenent between N LL
and Newey Goodnman Ltd., a Conpany about to be forned, under
which he was to be on deputation with it as an enpl oyee of
NITL.

Devagnanam s letter dated August 11, 1973 to Shread of
Newey- Goodnman, the gloss which he put on his status as a
resident in his letters to the Reserve Bank dated August 26,
1974 and Septenber 3, 1975 and the cl ever manner in which he
had his status determ ned as a resident, cast a cloud on his
conduct and credibility. And though, as contended by Shri
Seervai, we do not propose to apply to Devagnhanam s
affidavit-evidence the rule of ’corroboration in materia
particulars’ which is generally applied inecrimnal lawto
acconplice evidence, we shall have to submt Devagnananmi's
conduct to the closet scrutiny and statements made by him
fromtime to tinme, to the nost careful exam nation. W shal
have to |ook to sonething beyond his own assertion in order
to accept his claimor contention

Shri Nariman attacked the conduct of « Coats al nbst as
plausibly as Shri Seervai attacked that of Devaghanam
though in terms of a saying in a |local |anguage we may say
that 'a brick is softer than a stone’, Coats  being the
brick. Coats, as will presently appear, are not to be
outdone by Devaghanamin the matter of lack of ~ business
ethics. But that is no wonder because when the domi nant
notivation is to acquire control of a conpany, the sparring
groups of shareholders try to grab the nmaxi mum benefit for
thenselves. |If one decides to stay on in a conpany, one nust

capture its control. If one decides to quit, one must obtain
the best price for one’'s
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hol di ng, under and over the table, partly in rupees and
partly in foreign exchange. Then, the tax laws and the
forei gn exchange regul ati ons | ook on hel pl essly, because | aw
cannot operate in a vacuumand it is notorious that in such
cases evidence is not easy to obtain

Al an Mackrael says in paragraph 20 of his reply
affidavit in the Conpany Petition that it was nmade clear to
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Devagnanamthat neither Coats nor the Needle Industries
(U K) wiuld ever be a party to any transacti on which was
illegal under the Indian law. In a letter dated May 24, 1976
to Devagnanam A.D. Jackson of NEWEY has this to say:-
“In broad terms the proposition is that Al an
Mackrael, Martin Henry and nyself should neet with you
in Malacca during Septenber to discuss arrangenents
whereby an |Indian gentlenman known to Coats would
purchase both your shares and our own share of the
NINTH holding in the manner which | outlined to you on
the tel ephone. In order to provide a base for the
calcul ations, Kingsley is to be asked to obtain the
government approved  price but, of course, the basis of
our discussions has been that the actual paynent will
be hi gher than this".
In the same letter Jackson, after warning that Coats/Needle
Industries (U.K ) ~are "certainly not going to relinquish
control of Ketty without a mpjor struggle", proceeds to
descri be the helpless condition of NEWEY by saying that in
the financial position in which they found thensel ves, they
were "in no state to do battle with this particular giant".
Leaving aside the determi nation of Coats to engage in a
maj or struggle wth NIIL's Board of Directors, Jackson's

letter | eaves no doubt that Coats were willing to be a party
to the arrangement whereby the shares of Devagnanam and
NEVEY would be sold to an ’'Indian gentleman’, under which

the actual paynment would be higher than the governnent
approved price ascertained by Kingsley, the Secretary of
NI IL. This is doubtful ethics which justifies Shri Nariman’s
argunent that he who cones intoequity nmust come with clean
hands; if he does not, he -cannot ask for relief. on the
ground that the other man’s hands are unclean. The "Notes on
further Indianization" nmade by Devagnanam on April 29, 1975,
at a time when the relations between the parties were not
under a strain, show that N.T. Sanders who was nom nated by
the Holding Conpany as a Director of NIIL was "aware of an
inquiry from a M. Khaitan". This shows that Devagnanam was
not trying
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to dispose of his shares secretly to Khaitan-and Coats were
aware of that nove

In para 20 of his reply affidavit, Alan Mackrael says
that none of the proposals put forward by the Holding
Conpany for achieving Indianization to conply wth the
requi renents of FERA woul d have given the control of NIIL to
the Hol ding Conpany. This is falsified by Raeburn' s letter
dated Cctober 25, 1976 to Devagnanam in which he says that
the idea of an outside independent party holding 15% of the
share capital of NIIL was raised, but this did not appear to
be acceptable to Coats since "they want to achieve not only
that the present Indian shareholders hold a minority but
that they (Coats) hold and influence a substantial block
thereby hoping to influence NEWEY to their views".' Thus,
there is a wide difference between what Coats practised
earlier and pleaded |ater. Towards the end of paragraph 21
Mackrael asserts that the shareholders of the Holding
Conpany, nanely, Coats and NEWEY, were unaninmous in the
filing of the Conpany Petition and the prosecution of the
proceedi ngs following upon it, whichis said to be clear
fromthe fact that two powers of attorney were attested by
the Directors of the Holding Conpany, both of whom were
Directors of NEWEY also. The fact that Coats and NEWEY were
not of one nnd is wit large on the face of these
proceedi ngs and, in fact, the charge against NEWEY is that
because of their Far-Eastern interests in which Devananam
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was a (reat asset to them they were supporting Devagnanam
W nmay in this connection draw attention to a letter dated
June 8, 1977 by Raeburn to Mackrael, saying that the
i nsistence of Coats ("G asgow) to hold on to the 60%
shareholding in NIL or at |least to ensure that 60% di d not

get into the hands of the Indian shareholders will involve a
I ong and costly |l egal battle. Raeburn proceeds to say:
"W, as Neweys, have neither the wll nor the

neans to participate in that battle, nor do we think it

right to do so bearing in nmnd the legal position

regardi ng I ndianisation, the provision in the Articles
and the fact that substantially the nodern business of

N.I.I.L. has been built wup by the efforts of the

present | ndi an sharehol ders".

In paragraph 5 of the aforesaid letter, Raeburn clarifies
the attitude of NEWEY by saying that if Coats were unable to
agree to the arrangement suggested by NEWEY, then, NEWEY
will be compelled to notify to those concerned in India that
they can 'no longer be parties” to the power of attorney
grant ed by the Hol di ng Conpany
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to Mackrael or to any other proceedings in the Indian
Courts. In spite of this letter of Raeburn (dated June 8,
1977), Mackrael had the tenerity in his reply affidavit
dated July 8, 1977, to say that Coats and NEVWEY were
unani nous in the prosecution of the proceedi ngs consequent
upon the filing of the Conpany Petition.  There was no
agreement between Coats and NEWEY either ‘in regard to
I ndi ani sation of NIL or inregard to the |egal proceedings
instituted to challenge the issue of rights shares.

There are nmany other contradictions on nmaterial points
bet ween the actual state of affairs and what Coats
represented them to be, but we consider it unnecessary to
cover the whole of that field. We will refer to one of these
only, in order to show how difficult it is to choose between
Coats and Devagnanam In paragraph 19 of the  Conpany
Petition, which is sworn by Mackrael, it is stated that
Devaghanamwas in U K sonetine towards the end  of March
1977 and that he held several discussions wth the
representatives of the Holding Conpany. |n paragraph 40 of
his reply affidavit, Mackrael says that as to the contents
of paragraph 19 of the Company Petition, he hinmself was not
present at such nmeeting, since it was a neeting  between
Devagnanam and the officials of NEWEY for the purpose of
di scussing matters concerning NEVEY's Far-Eastern interests.
The verification clause of Mckrael’'s affidavit in support
of the Conpany Petition shows that the contents of paragraph
19 are based on information which he believed to be true. A
clearer contradiction between the parent petition and the

reply affidavit is difficult to imagine. 1t would appear
that it was not wuntil quite late that Coats realised that
they had to plead all ignorance of the discussions which

were held in UK towards the end of March 1977 between
Devagnanam and the representatives of the Hol di ng Conpany.
W will nowshift our attention to another scene in
order to show how unethical the Coats are. Coats’ subsidiary
called the Central Agency Ltd., who were sole-selling agents
of NIIL's products in various markets in the world, ceased
to be so after NIL put an end to the agreenent with them
The Central Agency never applied during the tine that they
were sole-selling agents of NIIL's products for registration
of the Indian Conpany’'s Trade Marks as a protective neasure.
The learned Trial Judge, Ranaprasada Rao, Acting C.J.,
delivered the judgrment in the Conpany’'s Petition on May 17,
1978. Immediately thereafter, Application No. 34991 of 1978
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was filed by the Japanese Trade Marks Agents of Needle
I ndustri es,
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UK, for registration of the Trade Marks ’'Pony’ and
"Rathna’, which were the registered Indian Trade Marks of
NI IL. That application was mnmade under the authority of a
Power of Attorney signed by Alan Marckrael. In June 1978,
Application No. 102987 was filed in Thailand on behal f of
the Needle Industries U K as owners of the Trade Mark
"Pony’ which is clear fromthe Trade Mark Attorney’'s letter
dated January 22, 1979. In Cctober 1978, Coats Patons, Hong
Kong, got the Indian Conpany’s Trade Mark ' Pony’ registered.
In Novenber 1978, the Trade Mark Agents and Solicitors of
NI IL in Hong Kong had to give a notice to Coats Patons, Hong
Kong, that the latter ~had registered the 'Pony’ Trade Mark
in Hong Kong with the full know edge that NIIL was the | ega
owner of that Trade Mark and threatening |l egal action. As a
result of  that notice, the Indian Conmpany’'s Trade Mark
"Pony’ which was registered by Coats Patons in Hong Kong as
their own Trade Mark, was assigned to the Indian Conpany on
Decenber 21, 1978 for a nom nal sumof 10 dollars. Itens 7
and 8 of the minutes dated March 28, 1979 of the neeting of
the interim Board of Directors of NIL refer to the
registration in Hong Kong by Coats Patons of the Indian
Trade Mark of NI IL /and subsequent assignnent thereof to NIL
when |l egal action was threatened. Harry Bridges, who was
appointed as a tenporary Managing Director by the High
Court, has statedin his counter affidavit dated March 27,
1980 that the application for registration of the ’Pony’
Trade Mark was made in Hong Kong and ot her places in order
to protect that Trade Mark from its inproper use by other
traders. This is a |anme explanation of an  act  of near
piracy. Were this explanation true,~ the application for
registration of the Trade Mark woul d have nentioned that it
was being filed on behalf of NIL, and that ’Pony’ was in
fact the Trade Mark of NIL.. It i's quite amazing that any
one should claimthat the registration of the Trade Mark was
bei ng sought as a protective neasure when a battle royal was
ragi ng between the Holding Conpany and NIL and after the
Trial Court had delivered its judgnent. We may nention that
by a letter dated June 15, 1977 Mackrael had inforned
Devagnanam that he was renoved fromthe Board of Directors
of the Hol ding Conpany and M D.P. Wiiteford was appointed in
the vacancy. The fact that Needle Industries, UK , ~had
surreptitiously made an application for the registration of
NIIL s Trade Mark ’'Pony’ came to light fortuitously in
January 1979 when NIIL applied for the registration of the
"Pony’ Trade Mark in Thailand and Japan. N IL’s Trade Mark
Agents there found, on inspection of the registers, /that
certain
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applications made by Needle Industries, UK , claining the
same mark as their own pending consideration.

The decision, in appeal, of the Hi gh Court appointing
Harry Bridges as a Managing Director for 4 nonths was
pronounced on Cctober 26, 1978. As a Managing Director
appointed by the Court, Bridges called a Board neeting of
their nmenbers of the Board appointed by the Appellate Court,
for Novemnber 2, 1978. Bridges took away many files,
docunents and statenments fromthe NIIL's factory at Ketty on
Cct ober 28, 1978, his explanation being that he wanted to
carry these docunents to Madras where the Board neeting was
to be held. A little before Bridges left Ketty for Madras,
he was inforned that this Court had passed an interim order
on Novenber 1, 1978. Consequently, the neeting of the 2nd
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Novenber did not take place. Bridges says that when it
became clear that he was no longer required to act as a
Managi ng Director of NIL, he took the earliest opportunity
of returning the docunments which he had taken from the
office of the factory at Ketty.

It is wunderstandable that Bridges wanted to take with
himcertain docunments to help himperformhis functions as a
Managi ng Director in the neeting of Novenber 2, 1978. But it
is surprising that, in addition to the docunents which
Bridges returned on Novermber 8, he had taken with him
several other docunments which he returned when pressed to do
so. He took away with him (1) Design drawing (2) Statistica
Returns (3) the Master  Budget summary, 1978 (4) Cash
forecast for 1978-79 (5) Detailed Project Report with cash
flow forecast (6) Details of Project Investrment (7) Note on
activity upto October 1978 and one or two ot her docunents.
These were eventually returned. by the Holding Conpany’s
Advocate, Shri Raghavan. Wen NIL wote on Novenber 21
1978 to Shri Raghavan asking him to call upon Bridges to
confirmthat he had not retained copies of any of the
docunents-which he had renoved from Ketty, Bridges replied
by his letter dated Novenber 29, 1978 that he had taken
copi es of such docunents which he considered relevant and
that he proposed to retain such copies since "as director of
the Conpany, | am entitled to peruse and take copies of
what ever records | choose". This is a wee bit high and
m ghty. The Design drawing is not the drawi ng of a bungal ow
(with a swi ming pool) which was being built for Devagnanam
but it is a 'Ring spring fastener tool design’ . The other
documents which Bridges had taken away and of which he got
copies nade in assertion of his Directorial right, contain
i mportant nmatters |ike details
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of production, sales and exports of N IL's products, orders
out standi ng and sales, the proposed additional turnover and
the working capital requirenments, -etc. The fact of Harry
Bridges's taking away these docunents and nmaking copies
thereof for his own use | eaves not the slightest doubt that

the notivation of Coats at all tinmes was to advance their
owmn world interests at the expense of ~NIL “In the
background of such conduct, it becomes difficult to

appreci ate the Holding Conmpany’s contention, so strongly
pressed upon us, that Coats, NEWEY and Devagnanam bei ng in
the position of partners, the greatest good faith -and
probity were expected to be displayed by them The
contention, as a bald proposition of |aw is sound. The snag
is: who should harp upon it ? Not Devagnanam we agree. But,
not Coats either, we think.

We have said, while di scussing the conduct of
Devagnanam that it would be difficult to accept his word
unless there is support forthcoming to it from other
circunstances on the record. W feel the sanme about Coats.
It would be equally wunsafe to accept their word unless it
finds support fromthe other facts and circunstances on the
record of the case. It is true that in saying this, we have
partly taken into account facts which canme into existence
after the Company Petition was filed. But those facts do not
reflect a new trend or a new thinking on the part of Coats,
generated by success in the litigation. Finding that they
had succeeded in the H gh Court, Coats took courage to
pursue relentlessly their old attitude with the added vi gour
whi ch success brings.

On the question of oppression, there is a |large mass of
correspondence and other docunentary evi dence on the record
before us. W shall have to concentrate on the essentials by
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separating the chaff fromthe grain. In the earlier part of
this judgnent we have already referred to the course of
events generally, which culmnated in the neetings of NIIL s
Board of Directors, held on April 6 and My 2, 1977. W
propose now to refer to these events sel ectively.

FERA having cone into force on January 1, 1974, D.P
Ki ngsl ey, the Secretary-Director of NlIL, applied on
Septenber 3, 1974 to the Reserve Bank for the necessary
perm ssion under section 29 (2) of that Act. The Reserve
Bank intimated to NIL by its letter dated Novenmber 5, 1975
that perm ssion would be accorded to NIIL under section 29
(2) (a) read with section 29 (2) (c) of FERA to carry on its
activities in India subject to the conditions enunerated
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in paragraph 2 of the letter. One of the conditions
mentioned in the aforesaid paragraph was that the non-
resident interest in the equity capital nust be reduced to a
| evel not  exceeding 40% wthin a period of one year from
the date ~'of receipt of the letter. The Reserve Bank asked
NIIL to 'submit a schene within a period of three nonths,
showi ng how it proposed to achieve the required reduction in
the non-resident interest: "(a) whether by disinvestnent by
non-resi dent shareholders, or (b) whether by issue of
additional equity capital to Indian residents to the extent
necessary to fi nance any schene of expansi on
di versification, or (c) by both". Kingsley wote a letter to
Mackrael on Novenber 19, 1975, enclosing therewith a copy of
the letter of the Reserve Bank dated Novenmber 5. On February
4, 1976 Kingsley wote to the Reserve Bank  that N IL was
prepared to agree to reduce the non-resident interest in the
equity capital to a level not exceeding 40% and that the
Conpany was proposing to bring this about by disinvestnent
t hough, depending wupon future developnents, the Conpany
reserved its right to reduce the  non-resident interest by
i ssue of additional equity capital to |Indian sharehol ders.
Ki ngsl ey requested the Bank to extend the stipulated tine
one year in case NIIL was not able to conply with the Bank’'s
directive by reason of circunstances beyond its control. A
copy of this letter dated February 4, 1976 was sent by
Kingsley to Wi t ehouse, the Secretary of the  Hol ding
Conpany. It is significant that there was no response as
such to this comruni cation, fromthe Hol ding Conpany. On May
11, 1976 the Reserve Bank of India sent a letter to NIL
granting permssion to it wunder FERA to carry on -its
busi ness on certain conditions, one of thembeing that the
non-resident interest in the equity capital had to be
reduced to a level not exceeding 40%w thin a period of one
year from the date of receipt of the letter. The Reserve
Bank stated in the aforesaid letter that until such time as
the non-resident interest was not reduced to 40% the
manuf acturing activity of the Company shall not exceed such
capacity as was validly approved or recognhised by the
appropriate authority on Decenmber 31, 1973 and that the
Conpany shall not expand its manufacturing activities beyond
the level so approved or recognised. It is clear fromthis
letter that all developnmental activities of NIL stood
frozen as of the date Decenmber 31, 1973, until the non-
resident interest was reduced to 40% The Reserve Bank
stated further in the letter that NIL should submt
quarterly reports to it indicating the progress made in
i npl enenting the reduction of the non-resident interest and
that the transfer of shares from non-residents to |Indian
residents would be required to be confirmed by the Reserve
Bank under section 19 (5) of FERA
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The letter of the Reserve Bank was received by NIIL on May
17, 1976, which neant that the reduction of the non-resident
interest had to be achieved by May 17, 1977.

It shall have been seen that by the time the pernission
was granted by the Reserve Bank to NIIL in May 1976, FERA
had been in force for a period of about 2 1/2 years. A
period of one year and eight nonths had gone by since the
filing by NIL of the application for dilution of the non-
resident interest. Over and above that, the Reserve Bank had
granted a long period of one vyear for bringing about the
dilution of the non-resident interest. It 1is true that
public authorities are not generally averse, in the proper
exercise of their discretion, to extending the tinme limt
fixed by them as and when necessary. But an elenentary
sense of business prudence would dictate that the tine
schedul e fixed by the Reserve Bank had to be conplied wth.
The firm tone of the Reserve Bank’'s |letter conveyed that it
woul d not  be easy to obtain ‘an extension of time for
conplying with its directive, while the stringent conditions
i nposed by it, particul arly in regard to future
devel opnental activities, ~dictated an early conpliance with
the directive.

Kingsley sent aletter to the Reserve Bank on May 18,
1976, confirmng the acceptance of the  various conditions
under which perm ssion was granted to NIIL to carry on its
busi ness. Kingsley pointed out a difficulty in inmplenting
one of the conditions regarding the sale of petroleum
products, but the Reserve Bank by its letter dated May 29,
1976 infornmed himthat after a careful consideration of the
request, the Bank regretted its inability “to enhance the
ceiling on the turnover fromthe Conpany’ s trading activity,
as stipulated in the letter dated May 11, 1976.

In the neeting of the Board held on Cctober 1, 1976,
Devagnanami s appoi ntnent as Managing Director was | renewed
for a further period of five years. Raeburn, Chairman of
NEVEY who was |ooking after the affairs of the  Holding
Conpany, wote to Devagnanam on Cctober 4, 1976, conpl aining
that it was necessary that the  Hol di ng Conpany should be
kept informed in anple tinme of the Board s neetings on
i mportant organisational matters.

Raeburn and Mackrael came to India to discuss the
guestion of dilution of the non-resident holding in NIIL. A
neeting was held at Ketty on OCctober 20 and 21, 1976 in
whi ch the U K. sharehol ders were represented by Mackrael and
Raeburn and the |Indian shareholders by Devagnanam and
Ki ngsl ey. Silverston took part
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in the neeting as an adviser to the Indian sharehol ders.
Martin Henry, the Managing Director of Madura Coats which is
an I ndian conpany in which the Needle Industries (U K') and
Cotas have substantial interest, attended the neeting and
took part in the discussions. A note of the discussions
whi ch took place at Ketty on October 20 and 21 was prepared
by Raeburn and forwarded along with a letter dated Novenber
10, 1976 to Devagnanam wth copies to Mackrael, Newey,
Jackson and Whitehouse. Paragraph 2 of this note, which is
i mportant, says:

"It was agreed that |Indianization should be
brought about by My, 1977, as requested by Government,

SO as to achieve a 40% UK and 60% | ndi an

shar ehol di ng".

The main features of the discussions which took place in the
Ketty neeting are these:

(1) Mackrael and Martin Henry suggested acceptability

of Madura Cotas as holding part of the 60% of the
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equity to be held by Indian shareholders. The
latter "saw no reason to give up the right which
the Indianization |egislation, conmbined wth the
Conpany’s Articles, conferred upon them and,
therefore they insisted on taking up the whol e of
their entitlenent to 60% of the equity”.
Silverston who was an Englishman by nationality
and a Solicitor by profession in India and was
acting as an Adviser to the Indian sharehol ders in
the Ketty neeting plainly and rightly pointed out
that Governnent’s approval of a hol ding by Mdura
Coats of 15%of NIL shares would be unlikely,
because by that method Coats would indirectly and
ef fectively with NEVEY  hol d over 40%
approxi mately 46% - share in NIL. It is apparent
that this ~would-have been a clear violation of
FERA.

(2) To allay the concern  of U K. sharehol ders when
they became in mnority by the Indian sharehol ders
conm ng to hold 60% sone safeguards were suggested
whi ch, anobngst others, were, (i) the Articles of
the Conpany could be altered only by a specia
resol ution which “requires a 75%mjority of the
menbers voting-in person or by proxy. Thus, either
group of / the shareholders could prevent the sale
of shares to any one not

771
approved, (ii) the Board could be reconstructed as
mentioned in para 4.3 of the note to give UK
shar ehol ders sufficient safeguards-and hand in the
managenent of the Indi an Conpany.

(3) The preferred nethod of transferring 20% of the
equity to Indian sharehol ders was thought to be by
sale by U K nenbers of the appropriate nunber of
shares at the price to be determned by the
CGovernment and the advice to be taken fromPrice
Waterhouse in this regard. As an alternative it
was suggested that a rights issue, with the Indian
sharehol ders taking up the U K Menbers’ “rights
woul d al so be consi dered, provided it was
denponstrated by Ketty that there was a viable
devel opnent plan requiring funds that the expected
NIIL cash flow could not nmeet. The value of the
U K equity interest thus transferred was not to
be less favourable than by a -direct sale of
shares.

(4) Approval was given in principle to the renewal of
contract of Devagnanam as Managing Director of
NI I L. Devagnanam agreed to devote adequate tinme to
the affairs of Ketty and was authorised to
continue to supervise the NEWEY affairs- in Hong
Kong and Ml acca.

At the resumed discussion on Cctober 21, 1976, both sides
stuck to their stand. Devagnanam was insistent that he wl]l
"not accept on behalf of the Indian sharehol ders anything
less than the full entitlenent of 60% of the shares", while
Mackrael , equally insistent, "could not accept on behal f of
NI/ Coats that the full 60%be held by the present |ndian
sharehol ders, even with the safeguards and assurances
di scussed previously".

The Ketty neeting thus ended in a stal emate, both sides
insisting on what, what they considered to be their right
and entitlement. Raeburn attenpted to play the role of a
medi ator but failed. In this situation, the parties decided
to give further consideration to the nmatter and to adhere to
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the following tine-table:

"M d- Decenber

TAD (Devagnanan) to submit to the U K. sharehol ders
772

both the decisions reached by the Indian sharehol ders

as regards the 60% and the case, if any, for a Rights

| ssue.

M d- January

U K. shareholders to decide on their reaction to the

I ndi an shar ehol ders’ deci si on".

Silverston conveyed to Kingsley his regret that the
Ketty meeting could product no outconme because of the
attitude of Coats who wanted to put pressure on the
Directors of NIL by giving 15% of the shareholding to
Madura Coats and thereby avoiding the provisions of FERA.
This reaction of Silverston finds support in the reaction of
Raeburn hinself, which he described in his letter dated
Cct ober~ 23, 1976 to Devagnanam, Raeburn says in that letter
that he had learnt fromMartin Henry that Coats were keen to
i ntroduce Prym technology in India in their Madura Coats
factory. It may be nentioned that the Prym technol ogy when
introduced in Mdura Coats would have created a direct
conpetition between it and” NIL. It would al so appear from
Devagnanami s letter -~ of October 21, 1976 to Jackson that
Coats were intending to start an Engineering Division at
Bangal ore for the manufacture of Dynecast and Prym products
with an investnment of the tune of Rs. 3,00,00,000 (Rupees
three crores). Conpared with that, the interest of Coats in
NIl L was just about Rs. 10 | akhs; even if the shares of NIL
were to be valued at Rs. 190/- per share.

Devagnanam wote a letter dated Decenber 11, 1976 to
Raeburn, informng himthat they had just closed the Board’'s
neeting in which the principal subject of discussion was
"1 ndi ani zati on". Devagnanam expressed resentnment of hinself
and his coll eagues that after they had faithfully served the
Hol di ng Conpany for al nost the whole of their working lives,
the Hol ding Conpany should be unwilling to accept them as
partners, especially when they were legally entitled to be
so consi dered. Devagnanam nade it clear in this letter that
any attenpt by Coats to retain an indirect control in the
management of NIL will not be acceptable to the Indian
shar ehol ders.

Then conmes the inportant |etter of Decenber 14, 1976,
which was witten by Devagnhanam to Raeburn. Devaghanam
i nfornmed Raeburn by that Iletter that ~he had further
di scussions with his colleagues and was able to -persuade
themto agree to a kind of Package deal. The terms of the
deal so suggested were: "(1)
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I ndi ani zation should take place with the existing |Indian
sharehol ders acquiring 60% of the stock; (2) Mackrael and
Raeburn should be taken on NIIL's Board as Directors, but in
no event Martin Henry who was connected with Madura Coats
whi ch had a powerful plan of devel opment of Prym technol ogy;
(3) the Indian shareholders were prepared to take B. T. Lee,
a senior executive of Needle Industries/Coats, Studley, as a
per manent whole tinme Director of NIIL to be put specifically
in charge of exports". Some other suggestions were made by
Devagnanamto show the bona fides of the Indian sharehol ders
and to alleviate the apprehensions in the mnds of the UK
sharehol ders. Devagnanam asked Raeburn to convey his
reactions in the matter. This letter has been gravely
conment ed upon by the Hol di ng Conpany on the ground that it
did not contenplate the issue of rights shares. W are
unable to see the wvalidity of this criticism There is not
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the slightest doubt that the Indian shareholders were
insisting all along that they should becone the owners of

60% of the equity capital of NIL A sinple nmethod of
bringing this about was the transfer by the Hol di ng Conpany
of 20% of its sharehol ding to the existing Indian
sharehol ders. It was only when this plain method of bringing
about reduction in the equity holding failed and the
deadl i ne fixed by the Reserve Bank was draw ng nearer, that
the Board of NIL decided upon the issue of rights shares,
whi ch was the only other alternative that could be conceived
of for reducing the non-resident interest. The issuance of
rights shares, after all, was not like a bolt fromthe bl ue.
In any event, it was nentioned in the Ketty neeting.

On Decenber 20, 1976 Silverston wote a letter to
Raeburn saying that he would be proceeding to U K early in
January in connection with his personal matters and that he
woul d then visit Raeburn al so. Silverston stated candidly in
the letter that the -situation which was devel opi ng between

the U K and the Indian shareholders, if allowed to
continue, could -do nuch damage to the British interests and
"as one who is still concerned with the interests of British
i ndustry, | feel | cannot sit by and allow matters to

deteriorate to their detriment, w thout nmaking some attenpt
towards bringing the issues between the parties to a fair
conclusion." Raeburn wote to Kingsley on January 14,1977
stating that he had a discussion with Silverston a couple of
days back, during which Silverston had stated clearly the

| egal position and given his advice upon it. In the |ast
par agraph of this letter, Raeburn said:
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"We have now put our views quite clearly to M.
Makrael and we are awaiting the reaction of Needle
I ndustries and Coats. Therefore, 1 am hoping but I
cannot be sure of this, to be able to |l et you know
fairly soon what the ~formal decision of the U K
sharehol ders is.

It needs to be enphasised, especially since its
i nportance was not fully appreciated by the Appel I'at e/ Bench
of the H gh Court, that the Indian point of view was
comuni cated with the greatest «clarity to Raeburn in
Devagnanamis letter dated Decenber 14, 1976, which was
within the time schedule which was agreed to be adhered to
inthe Ketty neeting. The views of the U K sharehol ders
were nost certainly not conmuni cated to the Indian
sharehol ders by the mddle of January 1977 as was clearly
agreed upon in the Ketty nmeeting. In fact, they were never
conmuni cat ed.

On January 20, 1977, the Reserve Bank sent a remn nder
to NIIL. After referring to the letter of May 11, 1976, the
Reserve Bank asked NIIL to submit at an early date the
progress report regarding dilution of the non-resident
interest. In reply, a letter dated February 21, 1977 was
sent by NIIL to the Bank, stating:

"We confirm that we are following up the matter
regardi ng dilution of non-resident interest and we
confirmour conmmtnent to achieve the desired
I ndi ani zation by the stipulated date, i.e. 17th
May, 1977."
It is very inportant to note that a copy of this letter was
forwarded both to Whitehouse and Sanders. They nust at | east
be assuned to know that not only was |Indianization to be
achieved by May 17, 1977, but that NIIL had conmitted itself
to do so by that date

It is contended by Shri Seervai that the negotiations

with Coats had in fact not cone to an end and that Coats
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were never told that the conpromise talks will be regarded
as having failed. It 1is urged that Coats were all along

| abouring wunder the inpression, and rightly, that the
conprom se proposals which were discussed with Raeburn in
the meeting of March 29-31, 1977 in U K would be placed by
Devagnanam before the | ndi an sharehol ders, and the
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U. K. sharehol ders apprised whether or not the proposals were
accept abl e.

Shri Seervai relies strongly on a letter dated March 9,
1977 witten by Raeburn to Devagnanam After saying that on
the Friday preceding the 9th March, he had discussions wth
Mackrael and three high-ranking personnel of Coats, Raeburn
says in that letter that Coats had refused to agree that the
I ndi an sharehol ders should acquire a 60% shareholding in
NIIL that this had created a new situation and that he was
appending to the letteran outline of what he believed, but
could not be sure, wuld be agreeable to Coats/Needle
I ndustries. Raeburn- stated further in that letter:

“I' know that all this will be difficult for you
and your fellow'lndian shareholders, but | urge
you to support this view and get their acceptance,
and to cone here to be able to negotiate. |If these
or simlar principles can be agreed during your
visit, |/ have no doubt that the detailed nethod
can be quickly arranged."
Raeburn stated that the proposal annexed to the letter had
not been agreed wi th Coats but he, onhis own part, believed
that Coats could be persuaded to agree to it. Stated
briefly, the proposal annexed by Raeburn to his letter
aforesaid involved (i) the -existing |I|ndian -shareholders
hol ding 49% of the shares, (ii) new Indian independent
institutional shareholders holding 11% of the shares, and
(iii) the existing U K  shareholders, either directly or
indirectly, holding 40% of the shares. The proposed Board of
Directors was to consist of representatives of the
shar ehol ders appoi nted by them thus:
"Exi sting Indian shareholders 3, New independent
I ndi an shareholders 1, existing U K sharehol ders
2, and an independent |Indian Chairman acceptable
to all parties.”

It is contended by Shri Seervai that these proposals
are crucial for nore than one reason since, in the first
pl ace, the proposal to increase the holding of the existing
I ndi an shareholders to 49% and the offer-of 11% to new
I ndi an i ndependent institutional sharehol ders was
inconsistent with the charge that Coats wanted to retain
control over NIL, directly or indirectly. The second reason

why it is said that the proposal is crucial is /that
Raeburn’s letter of
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March 9 rmust have been received by Devagnanam before March
14 since it was replied to on the 14th. Therefore, contends
Shri Seervai, the negotiations between the parties were
still not at an end. Counsel says that it was open to
Devagnanamto refuse to negotiate on the terns suggested and
insist that the Indian shareholders nust have 60% of the
shares. Instead of conveying his reactions to the proposa
Devaghanam it is contended, went to the United Kingdomto
di scuss the question. The m nutes of discussions which took
place in U K, Mickrael and Sanders not taking any part
therein, show that NEWEY continued to plead that the |Indian
sharehol ders and Coats should consider the conprom se
formula and that Devagnanam undertook to put to the Indian
sharehol ders further proposals for conpromise and to
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consi der what other proposals or safeguards they might
suggest. Reliance is also placed by counsel on a letter
whi ch Devaghanam wote to Raeburn on April 5, in support of

the submission that the negotiations were still not at an
end. The | ast but one paragraph of that letter reads thus:
"As undertaken, | shall place the conprom se

formula, very Kkindly suggested by you, before ny
col l eagues later today. W shall discuss it fully
at the Board Meeting tomorrow and | shal
conmuni cat e t he out come to you shortly
thereafter."
We are unable to agree that the proposal annexed to
Raeburn’s letter of March 9 1977 was either a proposal by or
on behalf of Coats or one nmade with their know edge and

approval. Were it so, it is difficult to understand how
Raeburn could wite to Mackrael on June 8, 1977 that Coats
were still insistent on'the entire 20% of the excess equity

hol di ng not going to the existing Indian sharehol ders. There
is also no explanation as to why, if the proposal annexed to
Raeburn’s letter ~of March 9 was a proposal by or on behalf
of Coats, Raeburn said at the U K -neeting of March 29-31
1977 that it was better to 'let Coats declare their hand’
It is indeed inmpossible to understand why Coats, on their
own part, did not at tine comrunicate any conprom se
proposal of theirs/to the Indian shareholders directly. They
now seemto take shelter behind the proposal nmade by Raeburn
in his letter of March 9 adopting it as their own. Even in
the letter which Cawford Bayley & Co., wote on June 21
1977 on behalf of Sanders to the Reserve Bank of India, no
reference was at all nmade to any proposal by or on behal f of
Coats to the Indian sharehol ders. The vague statenent
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made in that letter is that 'certain proposals’ were being
considered and would be submitted ’'shortly’ before the
authorities. No such proposals were ever made by the
Solicitor or their client to anyone.

These letters and events |eave no doubt in /our mnd
that the negotiations between the parties were at an end
that there were no concrete proposals by or on behalf of
Coats which renmained outstanding to be discussed by the
I ndi an sharehol ders. To repeat, Devagnanam decl ared his hand
in his letter of Decenber 14,1976 by reiterating, beyond the
manner of doubt, that nothing less than 60% sharein the
equity capital of NIIL would be acceptable to the Indian
sharehol ders. Coats never replied to that letter nor indeed
did they convey their reactionto it in any other formor
manner at any time. |In fact, it would be nore true to say
that Coats thenselves treated the matter as at ‘an end since,
they were wholly opposed to the stand of the 1ndian
sharehol ders that they nust have 60% share in the equity
capital of NIL. Wat happened in the neeting of April 6,
1977 has to be approached in the light of the finding that
the negotiations between the parties had fallen through
that Coats had refused to declare their hand and that al
that could be inferred fromtheir attitude with a fair

amount  of certainty was that they were unwilling to
di si nvest.

On March 18, 1977 NIIL's Secretary gave a notice of the
Board nmeeting for April 6, 1977. The notice was adnmittedly
received by Sanders in UK, well in tine but did not attend

the neeting. The explanation for his failure to attend the
neeting is said to be that the item on the agenda of the
neeting, 'Policy-Indianisation was vague and did not convey
that any matter of inportance was going to be discussed in
the meeting, Ilike for exanple, the issue of rights shares.
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W find it quite difficult to accept this explanation. Just
as a notice to quit in landlord-tenant matters cannot be
allowed to split on a straw, notices of Board neetings of
conpani es have to be construed reasonably, by considering
what they nean to those to whom they are given. To a
stranger, ’'Policy-Indianisation’” rmay not convey much but to
Sanders and the U K. shareholders it would speak vol unes. By
the tinme that Sanders received the notice, the warring canps
were clearly drawn on two sides of the battle-line, the
I ndian group insisting that they will have nothing |l ess than
a 60% share in the equity capital of NIL and the UK
sharehol ders insisting with equal determ nation that they
will not allow the existing Indian
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sharehol ders to have anything nore than 49% In pursuance of
a resolution passed by the Board, a letter had al ready been
witten to the Reserve Bank confirmng the conmtment of
NIIL to achieve the required Indianisation by May 17, 1977.
A copy of NIIL's letter to the Reserve Bank was sent to
Sander s and- Wi tehouse. In view of the fact that to the
conmon knowl edge of the two sides  there were only two
nmethods by which the desired |Indianisation could be
achi eved, nanely, either~ disinvestnent by the Holding
Conpany in favour of the existing Indian shareholders or a
rights issue, the /particular itemon the agenda should have
left no doubt in the mind of the U K shareholders as to
what the Board was |ikely to discuss and -decide in the
neeting of the 6th. Disinvestnent stood ‘ruled out of
consi deration, a fact which was w thin the special know edge
of the Holding Conpany, since whether to disinvest or not
was a matter of their volition:

After the despatch of the notice  dated March 18,1977
two inportant events happend. Firstly, Devagnanam went to
Bi r mi ngham where discus ions were held from March 29-31,
1977 in which Indianisation of NIL was discussed, as shown
by the mnutes of that discussion.” NEWEY were wlling to
accept Indianisation, by the existing Indian sharehol ders
acquiring a 60%interest in the share capital of NIL while
"COATS were adamantly opposed" to that view /It is
surprising that during the time that Devagnanam was in
Bi rmi ngham Sanders did not neet himto seek an expl anation
of what the particular itemon the agenda of the neeting of
April 6 neant Sanders had received the notice of March 18
before the Bi rmi ngham  di scussi ons t ook pl ace, and
significantly he has made no affidavit ~at all on the
guestion as to why he did not neet Devagnanamin Birmnmi ngham
or why he did not attend the neeting of April 6 or what the
particular itemon the agenda nmeant to him

The second inportant event which happened  after’ the
notice of March 18 was issued was that on April 4, 1977 NIL
received a letter dated March 30, 1977 from the  Reserve
Bank. The letter which was in the nature of a stern reninder
left no option to NIL s Board except to honour the
conmtrment which it had made to the Reserve Bank. By the
letter the Reserve Bank warned NIIL: "Please note that if
you fail to conmply with our directive regarding dilution of
foreign equity within the stipulated period, we shall be
constrained to view the matter seriously."
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We do not see any substance in the contention of the
Hol di ng Conpany that despite the commitnent which NIIL had
nade to the Reserve Bank, the long tinme which had el apsed in
the nmeanwhile and the virtual freezing of its devel opnenta
activities as of Decenber 31, 1973, N IL should have asked
for an extension of time fromthe Reserve Bank. In the first
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place, it could not be assunmed or predicated that the Bank
woul d grant extension, and secondly, it was not in the
interest of NIIL to ask for such an extension

The Board nmeeting was held as scheduled on April 6,
1977. The mnutes of the nmeeting show that two directors,
Sanders and M S.P. Rajes, asked for |eave of absence which
was granted to them Sanders, as representing the UK
sharehol ders on NIIL's Board, did not nake a request for the
adj ournnent of the neeting on the ground that negotiations
for a conprom se had not yet cone to an end or that the
I ndi an sharehol ders had not yet conveyed their response to
the "Coats’ conpronmise formula”. Nor did he comrunicate to
the Board his views on "Policy-Indianisation, whatever it
nmay have neant to him Seven Directors were present in the
neeting, with Devagnanamin the chair at the conmencenent of
the nmeeting. C. Doraiswany, —a Solicitor by profession and
admittedly an independent Director, was anbngst the seven.
In order to complete the quorum of two "independent”
directors, other directors being interested in the issue of
rights shares, Silverston was appointed to the Board as an
Addi tional Director wunder-article 97 of NIIL's Articles of
Associ ation. Silverston then chaired the neeting, which
resolved that the issued capital of the Conpany be increased
to Rs. 48,00,000/- by the issue of 16,000 equity shares of
Rs. 100/- each to/ be offered as rights shares to the
exi sting shareholders in proportion to the shares held by
them The offer was decided to be made by a notice
speci fying the nunber of shares which each sharehol ders was
entitled to, and in case the offer was not accepted within
16 days fromthe date of the offer, it wasto be deened to
have been declined by the sharehol der concerned.

The aforesaid resolution of the Board raises three
i mportant questions, inter alia, which have been passed upon
us by Shri Seervai on behalf of the Holding Conpany: (1)
VWhet her the Directors of N IL, in issuing the rights shares,
abused the fiduciary power which they possessed as directors
to issue shares; (2) Wether Silverston was a 'disinterested
Director’; and (3) Wether Silverston's appointment was
otherwi se invalid, since there was no itemon the agenda
780
of the neeting for the appointnent of an ~Additional
Director. |If Silverston’s appointnent as an Additiona
Director is bad either because he was not a disinterested
director or because there was no itemon the agenda under
whi ch his appointment coul d be made, the resolution for the
i ssue of rights shares which was passed in the Board' s
nmeeting of April 6 mnust fall because then, the necessary
guorum of two disinterested directors would be | acking.

On the first of these three questions, it is contended
by Shri  Seervai that notw thstanding that the issues of
shares is intra vires the Directors, the Directors' power is
a fiduciary power, and although an exercise of such power
may be formally valid, it nmay be attacked on the ground that
it was not exercised for the purpose for which it —was
granted. It is urged that the issue of shares by Directors
which is directed to affect the right of the najority of the
sharehol ders or to defeat that majority and convert it into
a mnority is unconstitutional, void and in breach of the
fiduciary duty of Directors, though in certain situations it
may be ratified by the Conmpany in the General Meeting. Any
reference by the Conpany to a general neeting in the present
case, it is said, would have been futile since, without the
i mpugned issue of rights shares, the nmmjority was agai nst
the issue. It was finally argued that good faith and honest
belief that in fact the course proposed by the Directors was
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for the benefit of the shareholders or was bona fide
believed to be for their benefit is irrelevant because, it
is for the mpjority of the shareholders to decide as to what
is for their benefit, so long as the najority does not act
oppressively or illegally. Counsel relies in support of
these and allied contentions on the decision of the Privy
Council in Howard Snmith Ltd. and of the English Courts in
Fraser, Punt, Piercy and Hogg. (supra)

In Punt v. Synmons, (supra) which applied the principle
of Fraser v. Wallcy, (supra) it was held that:

VWere shares had been issued by the Directors. not
for the general benefit of the conpany, but for
the purpose of controlling the holders of the
greater nunber ~ of shares by obtaining a mgjority
of voting power, they ought to be restrained from
hol di ng the  neeting at which the votes of the new
sharehol ders were to have been used.
But Byrne J. stated:
781
There may be occasions when Directors nmay fairly
and properly issue shares in the case of a Conpany
constituted like the present for other reasons.
For instance it would not be at all an
unreasonable thing to create " a sufficient nunber
of shareholders to enable statutory powers to be
exerci sed
In the instant case, the issue of rights shares was nade by
the Directors for ' the purpose of conplying wth the
requi rements of FERA and the -directives issued by the
Reserve Bank under that Act. The Reserve Bank had fixed a
deadline and N IL. had commtted itself ~to conplying with
the Bank’s directive before that deadline.
Peterson J. applied the principle enunciated in Fraser
and in Punt in the case of Piercy v. S. MIlls & (Conpany
Ltd. (supra) The |earned Judge observed at page 84:
"The basis of both cases i's, as | understand, that
Directors are not entitled to use their powers of
i ssuing shares nerely . for t he purpose of
mai ntai ning their control or the -control of
thensel ves and their friends over the affairs of
the conpany, or nerely for the purpose  of
defeating the w shes of the existing mgjority of
shar ehol ders. "

The fact that by the issue of shares the Directors succeed,

also or incidentally, in naintaining their-control over the

Conpany or in newy acquiring it, does not anpunt to an

abuse of their fiduciary power. \hat is ~considered
objectionable is the use of such powers nerely for an
ext raneous purpose i ke nmmintenance or acquisition of

control over the affairs of the Conpany.

In Hogg v. Cranmphorn Ltd., (supra) it was held that if
the power to issue shares was exercised from an inproper
nmotive, the issue was liable to be set aside and it was
imuaterial that the issue was made in a bona fide belief
that it was in the interest of the Conmpany. Buckley  J.
reiterated the principle in Punt and in Piercy, (Supra) and
observed

"Unless a majority in a conpany is acting
oppressively towards the mnority, this Court
should not and will not itself interfere with the
exercise by the majority of its «constitutiona
rights or enmbark upon an inquiry into the
respective nmerits of the views held or policies
782
favoured by the mpjority and the mnority. Nor
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will this Court permt directors to exercise
powers, which have been delegated to them by the
conpany in circunstances which put the directors
ina fiduciary position when exercising those
powers, in such a way as to interfere wth the
exercise by the mpjority of its constitutiona
rights; and in a case of this kind also, in ny
judgrment, the court should not investigate the
rival merits of the views or policies of the
parties." (p. 268)
Applying this principle, it seenms to wus difficult to hold
that by the issue of rights shares the Directors of NIL
interfered in any manner with the legal rights of the
majority. The majority had to disinvest or else to submt to
the issue of rights shares.in order to conply wth the
statutory requirenent of "FERA and the Reserve Bank's
directives. Having  chosen not to disinvest, an option which
was open to them they did not any |onger possess the | ega
right to /insist that the Directors shall not issue the
rights shares. What the Directors . did was clearly in the
| arger interests of the Conpany and in obedience to their
duty to conply with the law of the land. The fact that while
di scharging that duty they incidentally trenched upon the
interests of the mpjority cannot invalidate their action
The conversion of 'theexisting nmajority into a najority was
a consequence of what' the Directors were obliged lawfully to
do. Such conversion was not the notive force of their
action.

Before we advert to the decision of the Privy Chunci
in Howard Smith Ltd.  v. Anmpol PetroleumLtd., (supra) we
would Iike to refer to the -decision of “the H gh Court of
Australia in Harlowe’s Nom nees Pty. Ltd v. Wodside (Lakes
Entrance) oil Conmpany No Liability and another, (supra) and
to the Canadian decision of Berger J. of the Supreme Court
of British Colunbia, in the case of Teck Corporation Ltd. v.
Mller et al(1), both of which were considered by Lord
Wl berfore in Howard Smith. On’ a consideration’/ of the
English decisions, including those in Punt and Plercy,
Barwick C.J. said in Harl owe’s Nomi nees (supra):

"The principle is that “although primarily the
power is given to enable capital to be raised when
required for the purposes of the conpany, there
may be occasions when the directors may fairly and
properly issue shares for other reasons, so long
as those reasons relate to a
783
pur pose of benefiting the conmpany as a whole, as
di stingui shed from a purpose, for exanple, of
mai ntai ni ng control of the conpany in the hands of
the directors themselves or their friends. An
inquiry as to whether additional capital was
presently required is often nost relevant to the
ultimate question wupon which the validity or the
invalidity of the issue depends; but that ultimate
guestion nust always be whether in truth the issue
was made honestly in the interests of the
conpany." (p. 493)
We agree with the principle so stated by the Australian Hi gh
Court and, in our opinion, it applies with great force to
the situation in the present case. In Teck Corporation
(supra) the Court exam ned several decisions of the English
Courts and of other Courts, including the one in Hogg.
(supra) The |ast headnote of the report at page 289 reads
t hus:
"Where directors of a company seek, by entering
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into an agreenent to issue new shares, to prevent a
majority shareholder fromexercising control of the
conpany, they wll not be held to have failed in their
fiduciary duty to the conpany if they act in good faith
in what they believe. on reasonable grounds, to be the
interests of the conpany. |If the directors’ primary
purpose is to act in the interests of the conpany, they
are acting in good faith even though they al so benefit
as a result".

In Howard Smith, no new principle was evolved by Lord

W berforce who, di stinguishing the decisions in Teck

Cor poration and Harl owe’ s Nonmi nees, (supra) said:

"By contrast to the cases of Harlowe and Teck, the
present case, on the evidence, does not, on the
findings of the trial judge, involve any consideration
of managenent, within  the proper sphere of the
directors. The purpose found by the judge is sinmply and
solely to dilute the mgjority voting power held by
Ampol’ and  Bul kships so as'to enable a then mnority of
shar'ehol ders'to sell their shares nore advant ageously.
So far as authority goes, an issue of shares purely for
the purpose of creating  voting power has repeatedly
been condemmed". ( page 837)
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The dictum of Byrne J. in Punt (supra) that "there may be
reasons other than to raise capital for which shares may be
i ssued" was approved at page 836 and it was observed at page
837

"Just as it is established that directors, within
their management powers, may take deci sions agai nst the
wi shes of the mmjority of sharehol ders, and indeed that
the mpjority of sharehol ders cannot control themin the
exercise of these powers while they remain in office
(Automatic Self Ceansing Filter Syndicate Co. Ltd. v.
Cuni nghams, (1906) 2 Ch: 34), so it nust be
unconstitutional for directors to use their fiduciary
powers over the shares in the conpany purely for the
pur pose of destroying an existing najority, or creating
a new majority which did not previously exist. To do so
isto interfere with that elenent of the conpany’s
constitution which is separate fromand set against
their powers. |If there is added, noreover, to this
i medi ate purpose, an ulterior purpose to enable an
of fer for shares to proceed which the existing mgjority
was in a position to block, the departure from the
legitimate use of the fiduciary power becones not |ess,

but all the greater. The right to di spose of shares at
a given price is essentially an individual right to be
exercised on i ndi vidual decision and on which a

majority, in the absence of oppression or sinmlar

impropriety, is entitled to prevail".
In our judgnent, the decision of the Privy Council in Howard
Smith, (supra) instead of hel ping the Hol di ng Conpany goes a
long way in favour of the appellants. The Directors in-the
instant case did not exercise their fiduciary powers over
the shares nerely or solely for the purpose of destroying an
existing myjority or for <creating a new nmajority which did
not previously exist. The expressions 'merely’, ’purely’,
"simply’ and 'solely’ virtually lie strewn all over page 837
of the report in Howard Smith. The Directors here exercised
their power for the purpose of preventing the affairs of the
Conpany from being brought to a grinding halt, a
consummati on devoutly wi shed for by Coats in the interest of
their extensive world-w de business.

In Nanal al a Zaver and another v. Bonbay Life Assurnnce
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Co. Ltd., (supra) Das J., in his separate but concurring
j udgrment deduced the following principle on the basis of the
Engl i sh deci si ons:

785

"It is well established that directors of a
conpany are in a fiduciary position vis-a-vis the
conpany and nust exercise their power for the benefit
of the conpany. |If the power to issue further shares is
exercised by the directors not for the benefit of the
conpany but sinply and solely for their persona
aggr andi senment and to the detriment of the company, the
Court will interfere and prevent the directors from
doi ng so. The very basis of the Court’s interference in
such a case is the existence of the relationship of a
trustee and of ~cestui que trust as between the
directors and the conpany'.

(pp. 419-420)
It is true that DasJ. held that Singhanias were conplete
strangers to the company and consequently the Directors owed
no duty, “much less a fiduciary duty, to them But we are
unable to agree with the contention that the observations
extracted above fromthe judgnent of Das J. are obiter. The
| earned Judge has set” forth the plaintiffs’ contentions
under three sub-heads at page 415. At the bottom of page 419
he finished discussion of the 2nd sub-head and said: "This
leads me to a consideration of the third sub-head on the
assunption that..... the additional notive was a bad
notive". The question was thus argued before the Court and
was squarely dealt wth

Before we |leave this topic, we wouldlike to nention
that the nere circunstance that the Directors derive benefit
as sharehol ders by reason of the exercise of their fiduciary
power to issue shares, will not vitiate the exercise of that
power. As observed by Gower in Principles of Mdern Conpany
Law, 4th edn., p. 578:

"As it was happily put in an Australian case they
are 'not required by thelaw to live in an unrea
regi on of detached altruismand to act in a vague nood
of ideal abstraction from obvious facts which nmust be
present to the mind of any honest and intelligent nan
when he exercises his power as a director”.

The Australian case referred to above by the learned author
is MIls v. MIIls, (supra) which was specifically approved
by Lord Wl berforce in Howard Smith. In Manal a Zaver (supra)
too, Das J. stated at page 425 that the true principle was
laid down by the Judicial Committee of the Privy Council in
Hirsche v. Sins(1l), thus:
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“"If the true effect of the whole evidence is, that
the defendants truly and reasonably believed at the
time that what they did was for the interest of the
conpany they are not chargeable with dolus nmalus or
breach of trust nmerely because in pronoting the
interest of the conmpany they were al so pronoting their
own, or because the afterwards sold shares at prices
whi ch gave them |l arge profits".

Whet her one |ooks at the matter fromthe point of view
expressed by this Court in Nanala Zaver or fromthe point of
vi ew expressed by the Privy Council in Howard Smith, (supra)
the test is the same, nanely, whether the issue of shares is
sinmply or solely for the benefit of the Directors. If the
shares are issued in the larger interest of the Conpany, the
decision to i ssue shares cannot be struck down on the ground
that it has incidentally benefited the Directors in their
capacity as shareholders. W nust, therefore, reject Shr
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Seervai’s argunent that in the instant case, the Board of
Directors abused its fiduciary power in deciding upon the
i ssue of rights shares.

The second of the three questions arising out of the
proceedi ngs of the Board’s nmneeting dated April 6, 1977
concerns the validity of the appointnment of Silverston as an
Additional Director. Under section 287(2) of the Conpanies
Act, 1956 the quorum for the said neeting of Directors was
two. There can be no doubt that a quorumof two Directors
nmeans a quorum of two directors who are conpetent to
transact and vote on the business before the Board. (see
Greynouth v. Geymouth and Pal mer’s Conpany Precedents. (1)
17th Edn.: p. 579, f.n.3). The contention of the Holding
Conpany is that Silverston was a Director "directly or

indirectly concerned or interested" in the arrangement or
contract arising fromthe resolutions to offer and all ot
rights shares and consequently, the resolutions were

invalid: firstly on the ground that they were passed by a
vote of an interested director without which there would be
no quorum and secondly because, Silverston's appointnent as
an Additional ~Director was for the purpose of enabling the
said resolution to be passed for the benefit of interested
directors. Relying upon a decision of the Bormbay Hi gh Court
in Firestone Tyre & Rubber Co. v. Synthetics & Chemcals
Ltd.,(2) Shri Seervai contends that section 300 of the
Conpani es Act enbodies the general rule of equity that no
person who has to discharge duties on behal f of a corporate
body shall be
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allowed to enter into engagenents in which he has a persona
interest conflicting, or which may possibly conflict, with
the interests of those whomhe is bound to protect.

The reason why it is said that  Silverston was
interested in or concerned with the allotnent of the rights
shares to the existing shareholders is, firstly because at
the Ketty neeting held in October 1976 he had acted as an
"Advisor to the Indian sharehol ders’ and secondly, because
on Cctober 25, 1976 he had witten a letter to  Kingsley
purporting to convey his advice to the Board of Directors.
That letter contains allegations agai nst- the Needl e
Industries, UK and of Coats. 1In other words, it is
contended, Silverston was hostile to Needle Industries,
UK, and to Coats, and no person in his position~ could
possi bly bring to bear an unbi ased or disinterested judgnent
on the question which arose between the Holdi ng Conpany and
the Indian shareholders as regards the issue of rights
shares. It is also said that certain other aspects of
Silverston’s conduct, including his attitude in the neeting
of the 6th April, show that he was an interested director.

We are unable to accept the contention that Silverston
is an ’'interested director wthin the neaning of section
300 of the Companies Act. In the first place, it is wong to
attribute any bias to Silverston for having acted as an
adviser to the Indian shareholders in the Ketty nmeeting.
Silverston is by profession a solicitor and we suppose that
| egal advisers do not necessarily have a biassed attitude to
qguestions on which their advice is sought or tendered. The
fact that Silverston was received cordially in U K both by
Raeburn and Mackrael when he went there in January 1977
shows that even after he had acted as an adviser to the
I ndi an shareholders it was not thought that he was in any
sense biassed in their favour. Silverston's all eged persona
hostility to Coats cannot, wthin the nmeaning of section
300(1) of the Conpanies Act, make hima person "directly or
indirectly, concerned or interested in the contract or
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arrangenent” in the discussion of which he had to
participate or wupon which he had to vote. Section 300(1)
disqualifies a Director from taking part in the discussion
of or voting on any contract or arrangement entered into or
on behalf of the company, if he is in any way concerned or
interested in that contract or arrangement. Under section
299(1) of the Conpanies Act, "Every director of a Conpany
who is in any way, whether directly or indirectly, concerned
or interested in a contract or arrangenent or proposed
contract or arrangerment, entered into or to be entered into,
by or on behalf of the conmpany, shall disclose the nature of
his concern or interest at a neeting of the Board
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of Directors." The concern or interest of the Director which
has to be disclosed at the Board neeting nust be in relation
to the contract or arrangenent entered into or to be entered
into by or on behalf of the conmpany. The interest or concern
spoken of \ by sections 299(1) and 300(1) cannot be a nerely
sentinmental interest or ideological concern. Therefore, a
relati onship of friendliness with the Directors who are
interested in the contract or arrangenent or even the nere
fact of a lawyer-client” relationship with such directors
will not disqualify a person from acting as a Director on
the ground of hi's bei ng, under section 300(1), an
"interested" Director.  Thus, howsoever one may stretch the
| anguage of section 300(1) in the interest of purity of
conpany administration, it is next to - inpossible to bring
Silverston’s appointnment within the franmework of that
provision. In the Firestone (supra) the Solicitor-Director
was held to be concerned or interested in the agreenent for
the appoi ntnent of Kilachands as selling agents, as he had a
substantial shareholding in a privatelimted conpany of
Ki | achands. Besides, he was also a shareholder director in
various other concerns of Kil achands.

We rmust, accordi ngly, reject the argunent t hat
Silverston was an interested director, therefore his
appoi ntnent as a Additional Director was invalid and that
consequently, the resolution for the issue of rights shares
was passed without the necessary quorum of two disinterested
directors. W have already held that the resolution was not
passed for the benefit of the Directors. There is therefore
no question of Silverston's appointnent having been nade for
the purpose of enabling such a resolution to be passed.

The third contention, arising out of the proceedings of
the neeting of 6th April, to the effect that Silverston's
appoi ntnent as an Additional Director is invalid since there
was no itemon the agenda of the meeting for the appointnent
of an Additional Director is wequally wthout! substance.
Section 260 of the Conpanies Act preserves the power of the
Board of Directors to appoint additional Directors if such a
power is conferred on the Board by the Articles of
Associ ation of the Conmpany. W are not concerned with the
other conditions laid down in the section, to which the
appointnent is subject. It is sufficient to state that
Article 97 of NIL's Articles of Association confers the
requi site power on the Board to appoint additiona
Di rectors.

We do not see how the appointnment of an additiona
Director could have been foreseen before the 6th April, on
whi ch date the neeting of the Board was due to be held. The
occasion to
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appoint Silverston as an Additional Director arose when the
Board nmet on 6th April, with Devagnanamin chair. Sanders

was absent and no comunication was received from or on
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behal f of the Hol di ng Conpany that they had decided finally
not to disinvest. They always had the right to such a | ocus
penitentia. Wre they to intinate that they were ready to
di sinvest, there would have been no occasion to appoint an
additional Director. That occasion arose only when the
picture energed clearly that the Board would have to
consider the only other alternative for reduction of the
non-resi dent hol ding, nanmely, the issue of rights shares. It
is for this reason that the subject of appointnment of an
additional Director could not have, in the then state of
facts, formed a part of the Agenda. Silverston’ s appointnent
is, therefore, not open_ to challenge on the ground of want
of agenda on that subject.

It is necessary to clear a msunderstanding in regard
to the Directors to issue shares. It is not the |law that the
power to shares can be used only if there is need to raise
additional capital. It is true that the power to issue
shares is given primarily to enable capital to be raised
when it is required for the purposes of the conpany but that
power is ' not conditioned by such need. That power can be
used for _other reasons as, for —-exanple, to create a
sufficient number of share-holders to enable the conpany to
exerci se statutory powers (Punt v. Synons and Co.), (Supra)
or to enable it to comply with legal requirements as in the
instant case. In Hogg v. Cranmphorn (supra). Buckley J. (p
267) agreed with the law of Byrne J. in Punt And so did Lord
Wl berforce (pp 835-836) in Howard Smith (supra) where he
sai d:

"It is, in their Lordships’ opinion, too narrow an
approach to say that the only valid purpose for which
shares may be issued is to raise capital  for the
conpany. The discretion is not in terns limted in this

way: the law should not inpose such a linmtation on
Directors’ powers. To definein advance exact limts
beyond which directors must not~ pass is, in their
Lordshi ps’ view, inpossible. This clearly cannot be

done by enuneration, since ‘the variety of different

types of Conpany in different situations cannot be

antici pated".
The Australian decision in Harl owe Nominees (supra) took the
same view of the directors’ power to issue shares. It was
sai d therein:

"The principle is that although primarily the
power is given to enable capital to be raised when
required for the
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pur poses of the company, there may be occasions when

the directors may fairly and properly issue shares for

ot her reasons, so long as those reasons relate 'to a

purpose of benefiting the conpany as a whole, as

di stinguished from a purpose, for exanpl e, of

mai nt ai ni ng control of the conpany in the hand of the

directors themselves or their friends".

We have already expressed our view that the rights
share were issued in the instant case in order to conply
with the | egal requirenents, which, apart from being
obligatory as the only viable course open to the Directors,
was for the benefit of the conpany since, otherwise, its
devel opnental activities would have stood frozen as of
Decenmber 31, 1973. The shares were not issued as a part of
takeover war between the rival groups of sharehol ders.

The decision to issue rights shares was assail ed on the
ground also that the conpany did not, as required by the
Reserve Bank’s letter dated My 11, 1975 submit any schemne
i ndi cati ng whet her the reduction in the non-resident
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interest was proposed to be brought about by issue of
additional equity capital to Indian residents to the extent
necessary to fi nance any schene of expansi on or
diversification. It is true that by the aforesaid letter,
the Reserve Bank had asked NIIL to report to it as to how
the Conpany proposed to reduce the non-resident interest:
whet her by di si nvest nent by non-resident sharehol ders, or by
i ssue of additional equity capital to Indian residents to
t he ext ent necessary to finance any schene of
expansi on/ di versification, or by both. W are, however,
unable to read the Bank’s letter as requiring or asking the
Conpany not to issue the additional capital unless it was
necessary to do so for financing a scheme of expansion or
diversification. The Reserve Bank could not have intended to
i mpose any such condition by way of a general direction in
face of the legal position, which we have set out above,
that the power of ~the Directors to issue shares is not
conditioned by the need for additional capital. W are not
suggesting that the Reserve Bank, in the exercise of its
statutory functions, cannot ever inpose such conditions as
it deens appropriate, subject to which alone a new i ssue nay
be made. But neither the wording of the Bank’'s letter nor
the true legal position justifies the stand of the Hol di ng
Conpany. The minutes of the Ketty nmeeting of October 20-21
1976 saying that it was agreed that the rights issue, with
the I ndian share-holders taking up the U K. nmenbers’ rights,
woul d be considered provided it was  denpbnstrated by NIL
that "there is a 'viable devel opnment plan requiring funds
that the expected NI L cash flow
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cannot neet", cannot also justify the argunent that the
power of the conpany to issue rights shares was, by
agreenment, conditioned by the need to raise additiona
capital for a developnent plan. I'n fact, the occasion for
consi deration by the Holding Conpany of NIL s proposal to
i ssue rights shares did not arise, since the Hol di ng Conpany
virtually boycotted the neeting of April 6. Assum ng for the
sake of argunment that there was any such understanding
between the parties, the minutes of the neeting of April 6
show that the Conpany needed additional capital for its
expansi on. The m nutes say:

"As per the final budget for the year 1977, the

wor ki ng capital requirements anmounted to nearly Rs. 100
| akhs and even after tapping the facilities that we
will be entitled to obtain fromthe Banki ng sector, we
will be left with a gap of about Rs. 25 lakhs which can
be met by only increasing equity capital and attracting
deposits from public".

There is no reason to believe that this statenent does
not accord with the economic realities of the situation as
assessed by the Directors of the Conpany.

Finally, it is also not true to say, as a statenent of
law, that Directors have no power to issue shares at par, if
their market price is above par. These are primarily natters
of policy for the Directors to decide in the exercise of
their discretion and no hard and fast rule can be |laid down
to fetter that discretion. As observed by Lord Davey in
Hi | der and others v. Dexter(1).

"I am not aware of any | aw which obliges a conpany

to issue its shares above par because they are sal eabl e

at a premum in the narket. It depends on the

circunst ances of each case whether it will be prudent
or even possible to do so, and it is a question for the
directors to decide".

VWhat is necessary to bear in mnd is that such discretionary
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powers in conpany admnistration are in the nature of
fiduciary powers and must, for that reason, be exercised in
good faith. Mala fides vitiate the exercise of such
discretion. W may mention that in the past, whenever the
need for additional capital was felt, or for other reasons,
NI I'L i ssued shares to its nenbers at par
792

We are therefore of the opinion that Devaghanam and his
group acted in the best interests of NIIL in the natter of
the issue of rights shares and indeed, the Board of
Directors followed in the neeting of the 6th April a course
which they had no option but to adopt and in doing which
they were solely actuated by the consideration as to what
was in the interest of the conmpany. The sharehol der-
Directors who were interested in the issue of rights shares
nei ther participated in the discussion of that question nor
voted upon it. The two Directors who, form ng the requisite
guorum,  resol ved” upon the issue of rights shares were
Silverston who, in our opinion, was a disinterested Director
and Dorai swamy, ~who unquestionably was a disinterested
Director. The ~latter has been referred to in the conpany
petition, Mackrael's reply affidavit and in the Holding
Conpany’s Memorandum~ of ~Appeal in the H gh Court as
"uninterested", "di'sinterested" and "independent". At a
crucial time when Devagnanam was proposing to di spose of his
shares to Khaitan, Sanders asked for Dorai swany’'s advice by
his letter dated August 6, 1975 in which he expressed
"conpl ete confidence" in Doraisway inthe knowedge that the
Hol di ng Conpany coul d count on-his guidance. Di sinvestnment
by the Hol ding Conpany, as one of the two courses which
could be adopted for reducing the non-resident interest in
NIIL to 40%stood ruled out, on account ~of the rigid
attitude of Coats who, during the period between the Ketty
nmeeting of COct ober 20-21, 1976 and the Bi r mi ngham
di scussions of March 29-31, 1977 clung to their 'self-
interest, regardless of the pressure of FERA, the directive
of the Reserve Bank of India and their transparent inpact on
the future of NIL. Devagnanam and the disinterested
Directors, having acted out of |egal conpul sion precipitated
by the obstructive attitude of Coats and their action being
inthe larger interests of the conpany, it is inpossible to
hold that the resolution passed in the meeting of April 6
for the issue of rights shares at par to the existing
shareholders of NIL constituted an act of oppression
agai nst the Holding Conpany. That cannot, however, nark the
end of the case because 2nd May has still to cone and Shri
Seervai’'s argument is that the true question before the
Court is whether the offer of rights shares to all existing
sharehol ders of NIL but the issue of rights  shares to
exi sting Indian sharehol ders only, constitutes oppression of
t he Hol di ng Conpany.

That takes us to the significant, and if we may so cal
them sordid, happenings between April 6 and May 2, 1977.

Devagnanam wote a letter to Raeburn on April 12, 1977
stating that a copy of
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the Reserve Bank’'s letter dated March 30, 1977 was encl osed
therewith. It was in fact not enclosed. Pursuant to the
decision taken in the Board s neeting of April 6, a letter
of offer dated April 14 was prepared by N IL. Devagnanam s
letter to Raeburn dated April 12, (without a copy of the
Reserve Bank’s letter dated March 30) and the letter of
of fer dated April 14 were received by Raeburn on May 2, 1977
in an envel ope bearing the postal mark of Madras dated Apri

27, 1977. The letter of offer which was posted to the
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Hol di ng Conpany also bore the postal nmark of Madras dated
April 27, 1977 and that to was received in Birm ngham on My
2, 1977. The letter of offer which was posted to one of the
I ndi an sharehol ders, Manoharan, who was siding with Coats,
was al so posted in an envel ope which bore the postal mark of
Madras dated April 27, 1977. On April 19, 1977, a notice of
the Board s neeting for May 2, 1977 was prepared. One of the
items on the Agenda of the neeting was stated in the notice
as "Policy-(a) Indianisation (b) Allotnment of shares". The
notice dated April 19 of the Board' s neeting for May 2 was
posted to Sanders in an envel ope which bore the postal mark
of Madras dated April 27, 1977 and was received by himin
Bi rm nghamon My 2, 1977, after the Board' s neeting fixed
for that date had al ready taken place.

It puts a severe ~strain on one’s credulity to believe
that the letters of ~offer dated April 14 to the Holding
Conpany, to Raeburn and  to Manoharan were posted on the
l4thitse If but that sonehow they rotted in the post office
until the 27th, on~ which date they took off sinultaneously
for thei'r respective destinations. The affidavit of
Selvaraj, NIL"s senior clerk inthe despatch Departnment and
the relevant entry in the outward register are quite
difficult to accept on this point since they do not accord
with the ordinary course of human affairs. Not only the
three letters of offer above said, but even the notice dated
April 19, of the Board neeting for May 2, was received by
Sanders at Birnminghamin an envel ope bearing the Madras
postal mark of April 27. Selvaraj’s affidavit, apparently
supported by an entry in the outward register, that the
envel ope addressed to Sanders containing the notice of 19th
April was posted on the 22nd is also difficult to accept. It
takes all kinds to nmake the world and we do not know whet her
the NIIL’s staff was advised astrol ogically that 27th Apri
was an auspicious date for posting letters. But if only they
had sought a little |egal ‘advice which, at least from
Dor ai swany and Silverston, was readily available to them
they would have seen the folly of indulging /in such
behaviour. Add to that the circunstance that Devagnanani s

letter to Raeburn dated April 12 was put in the sane
envel ope in which the letter of
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of fer dated April 14 was enclosed and the envelope
containing these two inportant docunents bore the posta
mark of Madras dated 27th April. These coi nci dences are too

tell-tale to adnmit of any doubt that someone or the other
not necessarily Devagnhanam undul y solicitous  of the
interest of NIL and of the Indian sharehol ders mani pul at ed
to delay the posting of the letters of offer and the notice
of the Board neeting for 2nd May, until the 27th April. Wat
is naively sought to be explained as a nmere coincidence
rem nds one of the 'Brides in the Bath Tub’ case: “The death
of the first bride in the bath tub may pass off @ ‘as an
accident and of the second as suicider but when, in
identical circunstances, the third bride dies of asphyxia in
the bath tub, the conclusion becones conpelling, even
applying the rule of circunstantial evidence, that she died
a homi ci dal death.

The purpose behind the planned delay in posting the
letters of offer to Raeburn and to the Hol di ng Conmpany, and
in posting the notice of the Board s neeting for May 2 to
Sanders, was pal pably to ensure that no | egal proceedi ng was
taken to injunct the holding of the neeting. The object of
wi t hhol di ng these inportant docunents, wuntil it was quite
late to act upon them was to present to the Hol di ng Conpany
a fait acconpli in the shape of the Board s decision for
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al l otment of rights shares to the exi sting I ndi an
shar ehol ders.

W are, however, unable to share the view expressed in
the *12th Conclusion’ in the appellate judgment of the High
Court that Devagnanam and "his colleagues in the Board of
Directors" arranged to ensure the late posting of the
letters of offer and the notice of the neeting. W do not
accept Shri  Nariman’s argunent that Devagnanam nust be
exonerated fromall responsibility in this behalf because he
was away in Malacca fromApril 13 to 26. In the first place,
to be in a place on two dates is not necessarily to be there
all along between those dates and therefore we cannot infer
that Devagnanam was in ‘Malacca from 13th to 26th since he
was there on the 13th and the 26th. Besides, it was easy for
a man of Devagnananis ~inportance and ability to pull the
strings from a distance and his physical presence was not
necessary to achieve the desired result. That is how puppets
are noved. But there i's no evidence, at |east not enough, to
justify the categorical finding recorded by the appellate
Bench of " the High Court. The fact that Devaghanam stood to
gain by the machination is a relevant factor to be taken
into account but even that is not the whole truth: NIL, not
Devangnanam was the real beneficiary, a thesis
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whi ch we have expounded over the |last many pages. And the
i nvol verrent  of the ot her Directors by calling them
Devagnanam s col |l eagues is less thanjust to them There is
not a shred of evidence to justify the grave charge that
they were willing tools in Devagnananmi s hands and |l ent their
help to concoct evidence. W clear their conduct, expressly
and categorically.

In so far as Devagnanam hinself is concerned, there is
room enough to suspect that he was the part-author of the
| ate postings of inmportant docunents, especially since he
was the prime actor in the play of NHL s Indiansation. But
even in regard to him it is difficult to carry the case
beyond the realmof suspicion.and 'room enough’ is not the
same thing as 'reason enough’. Section 15 of the Evidence
Act which carries the fampus illustration of a /person
obt ai ni ng i nsurance money on his houses which caught fire
successively, the question being whether the fire was
accidental or intentional or whether the act was done with a
particul ar know edge or intention, wll not help to fasten
the bl ame on Devagnanam because, it is not shown that he was
instrumental or concerned in any of the late postings
conpl ai ned of. Were his conplicity shown in any of these, it
woul d have been easy to inplicate himin all of them

On the contrary, there is an admtted act, described as
a | apse, on Devagnanam s part which shows that he failed to
do what was to his advantage to do. It may be recalled that
in his letter dated April 12 to Raeburn, Devagnanam st ated
that he was enclosing therewith a copy of the Reserve Bank’s
letter dated March 30, 1977 but that was not enclosed.
Not hi ng was to be gained by suppressing the Reserve Bank’s
| etter from Raeburn who was al ways synpathetic to the Indian
sharehol ders. If anything, there was sonmething to gain by
appri sing Raeburn of the wurgency of the matter in view of
the Reserve Bank's letter. The strongest point in favour of
the I ndian shareholders was the last para of the Reserve
Bank’s letter whi ch they would have liked the UK
sharehol ders to know. Raeburn’s response of 2nd My to
Devagnanamis letter of 12 April and the letter of offer was
wi t hout the know edge of Reserve Bank's letter of March 30.
When the Bank's letter was sent to Racburn along wth
Devagnanam s letter of My 11, Raeburn categorially
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supported the stand of the Indian shareholders, as is clear
from paragraph 4 of the letter dated June 8, 1977 by Raeburn
to Mackrael, a copy of which was sent by Raeburn to
Devagnhanam al ong with his letter dated June 17, 1977.
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The inferences arising from the late posting of the
letter of offer to the Hol ding Conpany as al so of the notice
of nmeeting for May 2 to Sanders and the inpact of inferences
on the conduct and intentions of Devagnanam are one thing:
we have already dealt with that aspect of the matter. Their
impact on the legality of the offer and the validity of the
nmeeting of My 2 is quite another matter, which we propose
now to examine. In doing this, we wll keep out of
consi deration all guestions relating to the persona
i nvol venent of Devagnanam and his group in the delay caused
in sending the letters of offer and the notice of neeting
for May 2.

First, as to the letter of offer: The letter of offer
dated 'April 14, 1977 sent to the Holding Conpany at
Bi rm ngham 1i ke all other letters of offer, nentions, inter
alia that it was resolved in the neeting of April 6 to
i ncrease the issued capital ~of the conpany from 32,000
shares of Rs. 100 each to 48,000 shares of Rs. 100 each by
issuing Rights Shares to the existing shareholders on the
five conditions mentioned in the Iletter. The second
condition reads thus: "If the offer is not accepted within
16 days fromthe | date of offer, it shall be deemed to have
been declined by the shareholder”. The Hol diing Conmpany was
informed by the last  paragraph of the letter of offer that
in respect of its holding of 18,990 shares, it was entitled
to 9495 rights shares and that its acceptance of the offer
together with the application noney (at Rs. 50/- per share)
shoul d be forwarded so as to reach the registered office of
NIIL on or before April 30, 1977. ‘A postal comuni cation by
air between U K and Midras, which is the normal npde of
conmuni cation, generally takes five days to reach its
destination. If the letter of offer were to be posted on the
1l4th itself in Mardas, it would have reached the Hol ding
Conpany in Birinmngham say, on the 19th. Even assum ng that
the 16 days’ period allowed for communicating the acceptance
of offer is to be counted fromthe 14th and not from the
19th, it would expire on 30th April, To that has to be added
the period of five days which the Hol ding Conpany’ s letter
would take to reach Madras. That nmeans that the Hol ding
Conpany would be within its rights if its acceptance reached
NIIL on or before My 5, 1977. The Board of Directors had,
however, met in Madras three days before that and had
allotted the entire issue of the rights shares to the Indian
sharehol ders, on the ground that Holding Conpany had not
applied for the allotnment of the shares due to it. 1n/these
circunstances, it is quite clear that the rights shares
offered to the Hol di ng Conmpany coul d not have been allotted
to anyone in the neeting of May 2, for the supposed failure
of the Holding Conpany to communicate its acceptance before
April 30. The neeting of May 2, of which the
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main purpose was to consider 'Allotnment’ of the rights
shares must, therefore, be held to be abortive which could
produce no tangible result. The matter would be worse if
April 27, and much worse if May 2, were to be taken as the
starting point for counting the period of 16 days. Except
for circunstances, hereinafter appearing the allotnent to
I ndi an sharehol ders of the rights shares which were offered
to the Holding Conpany would have been difficult to accept
and act upon.
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The objection arising out of the |ate posting of the
notice dated April 19 for the nmeeting of 2nd May goes to the
very root of the matter. That notice is alleged to have been
posted to N.T. Sanders, Studley, Warwi ckshire, U K  on Apri
22. But we have already held that in view of the fact that
the envelope in which the notice was sent bears the posta
mark of Madras dated April 27, 1977, this |atter date nust
be taken to be the date on which the notice was posted. The
notice was received by Sanders on May 2, on which date the
Board' s neeting for allotment of rights shares was due to be
held and was, in fact, held. The utter inadequacy of the
notice to Sanders in terns of time stares in the face and
needs no further argument. to justify the finding that the
hol ding of the nmeeting was illegal, at least in so far as
the Hol ding Conpany is~ concerned. It is self-evident that
Sanders could not possibly have attended the neeting. There
is, therefore, no alternative save to hold that the decision
taken in ‘the nmeeting of My 2 cannot, in the norma
circunstances, affect the legal rights of the Holding
Conpany or create any |egal obligations against it.

The next —question, and a very inportant one at that on
which there is a sharp controversy between the parties, is
as to what is the consequence of the finding which we have
recorded that the objection arising out of the |ate position
of the notice of the neeting for 2nd May goes to the root of
the matter. The answer to this question depends upon whet her
the Hol ding Company could have accepted the offer of the
rights shares andif, either for reasons of wvolition or of
| egal conpul sion, it could not have accepted the offer,
whet her it could have at |east renounced its right under the
offer to a resident Indian, other than the existing Indian
shar ehol ders. The decision of this question depends upon the
true construction of the provisions of FERA and of sections
43A and 81 of the Conpani es Act, 1956.

W have already reproduced the rel evant provisions of
FERA, nanely, section 2(p), (q) and (u); section 19(1)(a),
(b) and (d);
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section 29(1)(a); section 29(2)(a), (b) and (c); and section
29(4) (a) and (b). Section 29(1) provides that:

. notw t hstanding anything contained in the
provi sions of the Conpanies Act, 1956 a conpany which
is not incorporated under any law in force in India or
in which the non-resident interest is nore than forty
per cent shall not, except with the general or specia
perm ssion of the Reserve Bank carry on in I'ndia any
tradi ng, conmercial or industrial activity other than
the one for which permssion of the Reserve Bank has
been obtai ned under section 28.

The other provisions are of ancillary and consequentia
nature, follow ng upon the nmain provision sunmari sed above.

NIIL had applied for the necessary perm ssion, since
the non resident interest therein was nore than 40% the
Hol di ng Conpany ow ng nearly 60% of its share capital. That
perm ssion was accorded by the Reserve Bank on certain
conditions which, inter alia, stipulated that the reduction
in the non-resident holding nust be brought down to 40%
within one year of the receipt of its letter, that is,
before May 17, 1977 and that until then, the manufacturing
and business activities of the Conpany shall not be extended
beyond the approved | evel as of Decenber 31, 1973.

It is contended by Shri Seervai that non-conpliance
with the condition regarding the dilution of non-resident
interest within the stipulated period could not have
resulted in the RBI directing NIL to close down its
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business or not to carry on its business. It is also argued
that nonconpliance with the condi tions i nposed for

perm ssion to carry on its business would not have exposed
the Indian directors to any penalties or liabilities and
that, in the absence of a power to revoke the pernission
already granted (as in other sections |ike sections 6 and
32), the RBI had no power to revoke the permssion granted
to NIL even if the conditions subject to which the
perm ssion was granted were breached. According to counsel
closing down a business which the RBI had allowed to be
continued by granting permssion wuld have such grave
consequences-public and private-that the power to direct the
busi ness to be discontinued was advisably not conferred,
even if the conditions are breached. Section 29(4)(c), it is
urged, which enables the RBI ‘to direct non residents to sel
their shares or cause themto be sold where an application
under section 29(4)(a), for pernission to continue to
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hol d shares, was rejected is the only power given to the
Reserve Bank where a condition inposed under section 29(2)
i s breached.

We are unable to accept these contentions. The Reserve
Bank granted permission to NIL to carry on its business,
"subject to the conditions" nentioned in the letter of My
11, 1976. It may be that each of those conditions is not of
the sane rigour or inportance as e.g.. the <condition
regarding the progress nade in inplenenting the other
conditions, which could reasonably be rel axed by condonati on
of the late filing of any particular quarterly report. But
the dilution of the non-resident interest “in the equity
capital of the Conpany to a level not exceeding 40% "w thin
"a period of 1(one) vyear from the date of the receipt of"
the letter was of the very essence of the matter. A
perm ssion granted subject to the condition that. such
dilution shall be effected would cease automatically on the
non-conpliance wth the condition at the end  of the
stipulated period or the extended period, as the case may
be. The argunent of the Holding Conmpany would ‘make the
granting of a conditional perm ssion an enpty ritual 'since,
whet her or not the conpany perfornms the conditions, it would
be free to carry on its business, the only sanction
available to the Bank being, as argued, that it can conpel
or cause the sale of the excess non-resident interest-in the
equity holding of the Conpany, under section 29(4)(c)  of
FERA. This particular provision, in our .opinion, is not a
sanction for the enforcenment of conditions inmposed on a
Conpany under clause (c) of section 29(2). Section 29(4)(c)
provides for a situation in which an application for holding
shares in a Conpany is not nade or is rejected. The sanction
for enforcenent of a conditional permission to carry on
busi ness, where conditions are breached, is the cessation
i pso facto, of the permission itself on the non-perfornance
of the conditions at the time appointed or agreed. This
i nvol ves no element of surprise or of unjustness because
permssion is granted, as was done here, only after the
applicant agrees to perform the conditions wthin the
stipul ated period. Wwen NIIL wote to the Bank on February
4, 1976 binding itself to the performance of certain
conditions, it could not be heard to say that the perm ssion
will remain in force despite its non-performance of the
conditions. Having regard to the provisions of section 29
read with sections 49, 56(1) and (3) and section 68 of FERA
the conti nuance of business after May 17, 1977 by NIL would
have been illegal, unless the condition of dilution of non-
resident equity was duly conplied with. It is needl ess, once




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 76 of 96

again, to dwell upon the inpracticability of NIL applying
for extension of the period of one year allowed to it by the
800

Bank. Coats could be optimistic about such an extension
bei ng granted especially, since thereby they coul d postpone
the evil day. For NIL, the wise thing to do, and the only
course open to it, was to conply with the obligation inposed
upon it by law, wthout delay or demrur.

It seens to us quite clear, that by reason of the
provisions of section 29(1) and (2) of FERA and the
conditional permission granted by the RBI by its letter
dated May 11, 1976, the offer of rights shares made by NIL
to the Hol di ng Conpany coul d not possibly have been accepted
by it. The object of section 29, inter alia, is to ensure
that a company (other ~than a banking conpany) in which the
non-resident interest” is nore than 40% nust reduce its to a
| evel not exceeding 40% The RBI allowed NIIL to carry on
its business subject to the express condition that it shal
reduce its non-resident holding to a |evel not exceeding
40% The " offer of rights shares was nade to the existing
shar ehol ders, -including the Holding  Conpany, in proportion
to the shares held by them Since the issued capital of the
Conpany whi ch consisted of~ 32,000 shares was increased by
the issue of 16,000 rights shares, the Hol di ng Conpany which
hel d 18,990 shares was offered 9495 shares. The acceptance
of the offer of rights shares by the Hol ding Conpany woul d
have resulted in a violation of the provisions of FERA and
the directive of the Reserve Bank. \Wre the Hol di ng Conpany
to accept the offer of rights shares, it would have
continued to hold 60% share capital in NIILL and the Indian
shar ehol ders woul d have continued to hold their 40% share
capital in the Conpany. It would indeed be ironical that the
neasure which was taken by NIIL's Board of Directors for the
purpose of reducing the non-resident holding to a |l evel not
exceeding 40% should itself become an instrunent of
perpetuating the ownership by the Holding Conmpany of 60% of
the equity capital of NIL. W are not suggesting that the
offer of rights shares need not have been nmade to the
Hol di ng Conpany at all. But the question is whether the
of fer when nade could have been accepted by it. Since the
answer to this question has to be in the negative, no
grievance can be made by the Hol di ng Company that, since it
did not receive the offer in tine, it was deprived of an
opportunity to accept it.

W see no substance in Shri Nariman's contention that
the letter of offer could not have been sent to the Hol ding
Conpany without first obtaining the RBI s approval under
section 19 of FERA. Counsel contends that wunder section
19(1)(b), notwi thstanding anything contained in section 81
of the Conpani es Act, no person can, except wth
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the general or special permission of the Reserve Bank
create ‘any interest in a security’ in favour of a person
resident outside India. The word "security” is defined by
section 2(u) to shares, stocks, bonds, etc. W are unable to
appreciate how an offer of shares by itself <creates any
interest in the shares in favour of the person to whomthe
offer is made. An offer of shares undoubtedly creates "fresh
rights" as said by this Court in Mthal one v. Bonbay Life
Assurance Co. (1) but, the right which it creates is either
to accept the offer or to renounce it, it does not create
any interest in the shares in respect of which the offer is
made.

But though it could not have been possible for the
Hol di ng Conpany to accept the offer of rights shares made to
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it, the question still remains whether it had the right to
renounce the offer in favour of any resident |ndian person
or conmpany of its choice, be it an existing sharehol der like
Manoharan or an outsider |ike Madura Coats. The answer to
this question depends on the effect of section 43A and 81 of
the Conpani es Act, 1956.
W will first notice the relevant parts of sections 3,
43A and 81 of the Conpanies Act. Section 3(1)(iii) defines a
“private conmpany" thus :
"private conpany" means a conpany which, by its

articles :-
(a) restricts the right to transfer its shares,
i f any;
(b) limts the nunber of its nenbers to fifty and

(c) prohibits any invitation to the public to
subscri be for —any shares in, or debentures
of , 't he conpany.

Clause (iv) of section 3(1) define a "public conpany" to
nmean a company which is not a private conpany.
Sect'ion 43A of the Conpanies Act, which was inserted by
Act 65 of 1960, reads thus:
43A. (1) Save as otherw se provided in this section
where not less than twenty-five per cent of
the ~paid-up share capital of a private
conpany having a share capital, is held by
one or’ nore bodies corporate, the private,
conpany shall......
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become by virtue of this section a public
conpany :

Provided that even after the private
conpany has so becone a public conpany, its
articles of associ ation nmay i ncl ude
provisions relating to the matter specified
in clause (iii) of sub-section (1) of section
3 and the nunber of its nmenbers may be, or
may at any tine be reduced, bel ow seven :

(2) Wthin three nonths fromthe date on which a
private conpany becones a public conpany by
virtue of this section, the -conpany shal
informthe Registrar that it has  become a
public conpany as aforesaid, —and thereupon
the Registrar shall delete the word "Private"
before the word "Linmted" in the name of the
conpany upon the register and shall al so nake
the necessary alterations in the certificate
of incorporation issued to the conpany and in
its menmorandum of associ ation.

(4) A private conpany which has becone a public
conpany by virtue of this section shal
continue to be a public conmpany until it has,
with the approval of the Central Governnent
and in accordance with the provisions of this
Act, again becone a private conpany.

Section 81 of the Conpanies Act reads thus :

81. (1) Where ........ .. it is proposed to increase
the subscribed capital of the conmpany by
al l otment of further shares, then,

(a) such further shares, shall be offered to
the persons who at the date of the
offer, are holders of the equity shares
of the conpany in proportion, as nearly
as circunmstances adnit, to the capita
paid up on those shares at that date ;
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(b) the offer aforesaid shall be made by
noti ce specifying the nunber of shares
offered and linmting a tine not being
less than fifteen days fromthe date of
the offer within which the offer, if not
accepted, will be deened to have been
declined ;

(c) unless the articles of the conpany
ot herwi se provide, the offer aforesaid
shall be deened to include a right
exerci sable by the person concerned to
renounce the shares offered to him or
any of ~them in favour of any other
person, and the notice referred to in
clause(b) shall contain a statenent of
thisright ;

(d) after the expiry of the tine specified
in the notice aforesaid, or on receipt
of earlier intinmation fromthe person to
whom _such notice is given that he
declines to accept the shares offered,
the Board of directors nmay dispose of
themin such manner  as they think nost
beneficial to the conpany.

(1A) Notwi t hstanding anything contained in sub-
section (1) the further shares aforesaid my
be offered to any persons (whether or not
those persons include the persons referred to
in clause (a) of sub-section (1) ) in any
manner what soever -

(a) if a special resolution to that effect
is passed by the conpany in @ genera
nmeeting, or

(b) where no " such special resolution is

passed if the votes cast......... in
favour of the proposal ......... exceed
the votes, if any, cast against the
proposal ......... and - the Centra
CGover nrent is sati sfied, on an

application made bythe Boar d of
directors in this behalf that the
proposal is nost beneficial” to the

conpany.

(3) Nothing in fhis sectibh shali.épply -
(a) to a private conpany.

804

Wiile interpreting these and allied provisions of the
Conpanies Act, it would be necessary to have regard to the
rel evant Articles of Association of NIL, especially since
Section 81(1)(c) of that Act, which is extracted above, is

subject to the qualification : "Unless the articles of the
Conpany ot herwi se provide". The relevant Articles are
Articles 11, 32, 38 and 50 and they read thus :

Article 11: In order that the Conpany nay be a private

Conpany within the meaning of the Indian
Conpani es Act, 1913, the follow ng provisions
shal | have effect, nanely :-

(i) No invitation shall be issued to the
public to subscribe for any shares,
debentures, or debenture stock of the
Conpany.
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Article 32

Article 38
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Article 50

It is

articles of
section 81,

(ii) The nunber of the nenbers of the Conpany
(Excl usive of persons in the enpl oynent
of the Conpany) shall be linted to
fifty, provided that for the purposes of
this Article where two or nore persons
hold one or nore shares in the Conpany
jointly, they shall be treated as a
si ngl e menber.

(iii) The right to transfer shares of the

Conpany is restricted in manner
herei nafter provided.
(iv) If there shall be any inconsistency

between the provisions of this Article
and the provisions of any other Article
the provisions of this Article shal
prevail-.

A~ share my ~subject to article 38 be
transferred by 'a nmenber or other person
entitled to transfer to any nenber selected
by the transferor; but, save as aforesaid, no
share shall be transferred to a person who is
not a nmenber so long as any nenber is willing
to purchase “the sane at the fair value. Such
val ue to be ascertained in manner hereinafter
ment'i oned.

The / Directors may refuse to register any
transfer of a share (a) where the Conmpany has
a lien on the share, or (b) in case of shares
not fully paid-up, where it is not proved to
their satisfaction

that the proposed transferee is a responsible
person, or (c) where the Directors are of
opi nion that the proposed transferee (not
being already a menber) is not a desirable
person to admt to -nenbership, or (d) where
the result of such registration wuld be to
make the nunber of = menbers exceed 't he above
mentioned limt. But clauses (b) and'(c) of
this Article shal I not apply where the
proposed transferee is already a nenber.

VWen the Directors decide to increase the
capital of the Conmpany by the issue of new
shares such shares shall be offered to-the
sharehol ders in proportion to the existing
shares to which they are entitled. The offer
shal | be nade by notice specifying the numnber
of shares offered and limting a tine within
which the offer, if not accepted, wll be
deened to be declined and af ter t he
expiration of such time, or on the receipt of
an intimation fromthe person to whom the
offer is made that he declines to accept the
shares offered, the Directors may di spose of
the sane in such nmanner as they think nost
beneficial to the Conpany. The Directors may
i kewi se so dispose of any new shares which
(by reason of the ratio which the new shares
bear to the shares held by persons entitled
to an offer of new shares) cannot, in the
opinion of the Directors, be conveniently
of fered under this Article.

contended by Shri Narinman that by reason of the
the Conpany and on a true interpretation of
the right of renunciation of the shares offered




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 80 of 96

by NIIL was not available to the Hol ding Conpany since NIL
was not a full-fledged public conpany in the sense of being
incorporated as a public conpany but had beconme a public
conpany under section 43A(1) and had, under the first
proviso to that section, retained its articles relating to
matters specified in section 3(1) (iii). According to Shr
Nari man, section 81(1A) can have no application to a
‘section 43A (1) proviso conpany’ (for short, the ‘proviso
conpany’) because it contenplates issue of shares to the
public and to persons other than nenbers of the conpany,
whi ch cannot be done in the case of a conmpany which falls
under the proviso to section 43A(1).
806
Section 81(1A), it is urged, is conplenentary to section 81
and since the latter cannot apply to the ‘proviso conpany’,
the former too cannot apply to it. In any event, according
to counsel, section 81 (1) (c) cannot apply in the instant
case since the ~articles of NIL provide, by necessary
inplication at any rate, that the nenbers of conpany shal
have no ‘right to renounce the shares in favour of "any"
ot her person, —because such a right would include the right
to renounce in favour of persons who are not nenbers of the
conpany, and N IL had retained its articles under which
shares could not be transferred or renounced in favour of
out si ders.

Shri Seervai  has refuted these contentions, his nmain
argument being that the definitions of *public conpany’ and
‘private conpany’ ‘are nutually exclusive and, between them

are exhaustive of all categories of conpanies. There is,
according to the learned counsel no third category of
conpani es recogni sed by the Conpanies Act, |ike the ‘proviso

conpany’. Shri Seervai further contends :

(a) The right of renunciation is not a ‘transfer’ and
therefore the directors’ power to refuse to
regi ster the shares under -the articles does not
extend to renunciation

(b) Before considering Section 43A, which was inserted
for the first tinme inthe Act of 1956 by the
amendi ng Act of 1960, it should be noted that
Section 81 as enacted in the Act of 1956 contai ned
three sub-sections (1), 2 and 3, and sub-section 3
provided that "nothing in this section shall apply
to a private conpany". The opening words of
Section 81, as they now stand, were substituted by
the Anendi ng Act of 1960, and sub-section (1A) was
inserted by the said Arendi ng Act, and sub-section
(3) was substituted by the Anending Act of 1963.
But subsection 3 (a) reproduced sub-section (3) of
the Act of 1956, nanely, "nothing in this section
shall apply to a private conpany". It is /clear
therefore that the rights conferred by Section 81
(1) and (2) do not apply to a private conmpany, and
this provision in the Act of 1956 was not
connected with the insertion Section 43A for the
first tine in 1960.

(c) The provisos to Section 43A (1), (1A) and (1B) are
very inportant in connection wth Section 81 of
t he
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Act of 1956. Just as the crucial words in Section
27(3) are "shall contain", the crucial words in
the provisos are "may include" (or nmay retain).
The words "shall contain" are mandatory and go to
the constitution of a private conpany. The words
"may include" are perm ssive and they do not go to
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(d)

(e)

()

(9)

the constitution of a conpany which has becone a
public conmpany by virtue of Section 43A because
whet her the articles include (or retain) those
requi rements or do not include those requirenents,
the constitution of the company as a public
conpany remai ns unaffect ed;

No statutory consequence follows, as to the
conpany being a public conmpany, on the retention
of the three requirenments or one or nore of them
or in not conplying wth those requirenments. But
in the case of a private conmpany which does not
conply with the requirenents of Section 3 (1)(iii)
seri ous consequences follow under Section 43, and
inthe case of a private conpany altering its
articles so as not to include all the mtters
referred to in Section 3 (1) (iii) serious
consequences follow wnder Section 43, and in the
case of a private conpany altering its articles so
as not to include all the matters referred to in
Section 3 (1) (iii) serious consequences follow
under Section 44. In - short, the inclusion, or
retention, of ~all the matters referred to in
Section 3(1) (iii) has a radically different part
of function in a private conpany which becones a
public company by virtue of Section 43A fromthat
which it has in a private conpany. Mor e
particularly the non-conmpliance wth the three
requi rements of Section 3 (1)(iii) included, or
retained, in the articles of a private conmpany
whi ch has becone a public conmpany by virtue of
Section 43A, involves no statutory consequences or
disabilities, since such a conpany is a public
conpany and Section 43 is not attracted.

It is wong to contend that the whole of Section
81(1) does not apply to - a ‘proviso conpany’
because it is a private conpany entitled to the
protection of subsection 3 (a). Section 81(3) (a)
applies to a private

conpany; a ‘proviso conpany’ is one which has
become, and continues to remain, a public conpany;

Section 81 (1) (c) applies to all conpani es ot her
than private conpanies. The articles of a public
conpany nmay include all of the matters referred to
in Section 3 (1) (iii), or may include one or two
of the matters referred to therein without ceasing
to be a public company. A public company whi ch has
become such by virtue of Section 43A can delete
all the matters referred to in Section 3 (1) (iii)
or may delete one or two of themor may include
(or retains) all the three natters referred to in
Section 3 (1) (iii). The retention of the three
matters nmentioned in Section 3(1) (iii) does not
in any way affect the constitution of the conpany
because it has becone and continues to be a public
conpany

Section 81 when enacted in 1956 consisted of 3
subsections. The need to exenpt private conpanies
arose from Section 81(c), for the right to
renounce in favour of any person mght, (not
nust), conflict wth the [imtation on the nunber
of nmenbers to 50 and since that was one of the
matters which went to the constitution of a
conpany as a private conpany, private conpanies
were expressly exenpted. No such exenption was
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(h)

(i)

(i)

(k)

necessary in the case of a ‘proviso conpany’ which
retains in its articles all the three nmatters
referred to in Section 3(1) (iii), because an
increase in the nunmber of its menbers above 50
will not affect the constitution of the conpany
whi ch remains that of a public conpany;

Section 81 as enacted in 1956 did not contain
subsection (1A) which was inserted for the first
time by the Arending Act of 1960, which Anmending
Act al so inserted Section 43A. After the insertion
of subsection (1A) the effect of the exenption of
private conpanies fromthe operation of section 81
became even nore necessary for the provisions of
sub-section (1A) (a) and (b) override the whol e of
Section 81 (1) and shares need not be offered to
exi sting sharehol ders. Section 81 (1A) also
overrides Article 50 of NIL;

The Articles of NIL provide for the transfer of
shares, and Article 38 sets out the circunstances
under which the directors  may refuse to transfer
the shares. However, since renunciation of shares
is not a transfer, the restriction in Article
11(iii) is not violated by an existing nmenber of
NI IL renouncing his share in favour of any other
per son;

The opening words of Sections 81 (1) (c) are
"unless the articles of  the conmpany otherw se
provide". Section 81 (1) (c) contains no reference
to "expressly provide" or "expressly or by
necessary inplication provide". According to the
plain neaning of the words "other w se provide"
there must be a provisionin the Articles which
says that the offer of shares to existing nenbers
does not entitle them to renounce the shares in
favour of any person. Article 11 of NIL nerely
states the matters necessary to constitute a
conpany a private conpany. Such conpanies are
exenpt from Section 81 and so, the questions of
its ‘otherwise providing does not arise. Article
50 refers to the rights shares but it makes no
other provision with regard to the right of
renunciation than is nmade in Section 81(1)(c)-.
Unl ess such other provision is made, the opening
words of Section 81(1)(c) are not  attracted.
Secondly, Section 81(1)(c) provides that  unless
the articles ot herw se provi de "the of fer
aforesaid shall be deemed to include a right
exerci sable by the person concerned to renounce
the shares offered to himor any of themin favour
of any person". The right conferred by the deem ng
cl ause can be taken away only by making a
provision in the Articles to prevent the deem ng
provision from taking effect. The deemni ng
provi si on cannot be avoided by inplications; and

The Hol ding Conpany could have renounced the
rights shares offered to it at least in favour of
the Manoharan group and the fact that after the
shares were allotted, the Manoharans stated that
they were not interested in subscribing to the
shares of fered does not affect the question of the
legal right. Besides, it was one thing to refuse
to subscribe to the shares offered; it was another
thing to accept the renunciation of nmerely 6,190
shar es
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which would have gi ven t he Manohar ans a
substantial stake in the affairs of the conpany.

Shri Seervai relies upon many a text and authority in
support of the proposition that the classification of
conpanies into private and public is nutually exclusive and
collectively exhaustive. He relies upon a decision in Park
v. Royalty Syndicates(1l) in which HamlIton J. (later Lord
Sunmer) observed that a public conpany is sinply one which
is not a private conpany and that there is no "internedi ate
state or terbiumaquid'. |In support of the proposition that
the right to renunciation of shares is not a transfer,
counsel relies upon a decision in Re Pool Shipping Co.
Ltd.(2). Reliance is also placed in this behalf on the
statenment of law in Hal'sbury (Vol. 7, 4th edition, p. 218),
Pal mer’ s Company Law Vol. 1, 22nd edition p. 393), Palner’s
Conpany Precedents (Part 1, 17th edition, p. 688), Core-
Brown on Conpanies (43rd edition, para 16.3) and Buckl ey on
Conpani es ‘Act ~ (13th edition, p. 815). Wiile indicating his
own reasons as to why the legislature enacted identica
provi sos to sub-sections (1), (1A) and (1B) of section 43A,
counsel mentioned that no light is thrown for enacting these
provisos, either by the Shastri Conmttee Report which | ed
to the Conpanies (Amendnent) Act, 1960  or by the Notes on
clauses, or by the Report of the Joint Select Committee. In
regard to the opening words of section 81 (1)(c); "Unless
the articles of the conpany otherwise provide", counse
cited the Collins English Dictionary, the Random House
Dictionary and the Oxford English Dictionary. An interesting
instance of the use of the word "provide’ is to be found in
the Random House Dictionary, 1967, p. 1157, to this effect
"The Mayor's wife of the city providedin her will that she
woul d be buried wi thout any ponp or noise".

It shall have been not i-ced t hat t he entire
superstructure of Shri Seervai’s argunent rests on the
foundation that the definitions of ‘public conpany’ and
‘private conmpany’ are nmutually  exclusive and collectively
exhaustive of all categories of conpanies, that i's to say,
that there is no third kind of conmpany recognised by the
Conpani es Act, 1956. The argunent nerits cl ose exam nations
since it finds support, to an appreciable extent, fromthe
very text of the Conpanies Act. The definition of ‘private
conpany’ and the manner in which a ‘public conmpany’ is
defined ("public conpany nmeans a conpany which is not a
private conpany") bear out the argunment that these
811
two categories of conpanies are nutually exclusive. If it is
this it cannot be that and if it is that it cannot be this.
But, it 1is not true to say that between them they exhaust
the universe of conpanies. A private conpany which has
become a public conpany by reason of section “43A, nay
include, that is to say, may continue to retain in its
articles, matters which are specified in section 3 (1)(ii),
and the nunber of its nmenbers nmay at any time be reduced
bel ow 7. This provision itself highlights the basic
di stinction between, on one hand, a conpany which is
i ncorporated as a public conpany or a private conpany which
is converted into a public conmpany under section 44, and on
the other hand, a private conpany which has beconme a public
conpany by reason of the operation of section 43A

In the first place, a section-43A conpany may include
inits articles, as part of its structure, provisions
relating to restrictions on transfer of shares, linmiting the
nunber of its menmbers to 50, and prohibiting an invitation
to the public to subscribe for shares, which are typica
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characteristics of a private conpany. A public conpany
cannot possibly do so because, by the very definition, it is
that which is not a private conpany, that is to say, which
is not a conpany which by its articles contains the
restrictions nentioned in section 3 (1)(iii). Therefore, the
expression ‘public conmpany’ in section 3(1) (iv) cannot be
equated with a ‘private conpany which has becone a public
conpany by virtue of section 43A".

Secondly, the nunber of nenbers of a public conpany
cannot fall bel ow 7 wi thout attracting the serious
consequences provided for by section 45 (personal liability
of menmbers for the conpany’s debts) and section 433(d)
(winding up in case the nunber of its nenbers falls bel ow
7). A section 43A conpany can still maintain its separate
corporate identity qua debts even if the nunber of its
nmenbers is reduced bel ow seven and is not liable to be wound
up for that reason.

Thirdly, a section 43A conpany can never be
i ncorporated and regi stered as such under the Conpanies Act.
It is registered as a private conmpany and becones, by
operation-of law, a public conpany.

Fourthly, the three contingencies in which a private
conpany becones a public conmpany by virtue of section 43A
(rmentioned in sub-sections (1), (1A) and (1B) read with the
provi sions of subsection (4) of the section) showthat it
beconmes and continues to be a public conpany so |ong as the
conditions in sub-sections (1), (1A) or (1B) -are applicable.
The provisos to each of these sub-sections
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clarify the legislative intent -that conpanies may retain
their registered corporate shell of a private conpany but
will be subjected to the discipline of public conpanies.

When the necessary conditions do not obtain, the legislative
device in section 43A is to pernit them to go back into
their corporate shell and function once again as private
conpanies, with all the privileges and exenptions applicable
to private conpanies. The proviso to each of the subsections
of section 43A clearly indicates that although the private
conpany has becone a public conpany by virtue of that

section, it is permtted to retain the structura
characteristics of its origin, its birth marks, so to say.
Any provision of the Conpanies Act whi ch would endanger the
corporate shell of a ‘proviso conpany’ cannot be applied to

it because, that would constitute an infraction of one or
nore of the characteristics of the ‘proviso conpany’ which
are statutorily allowed to be preserved and retai ned under
each of the three provisos to the three sub-sections of
section 43A. A right of renunciation in favour of any other
person, as a statutory termof an offer of rights shares,
woul d be repugnant to the integrity of the Conpany and the
continued retention by it of the basic characteristics under
section 3(1)(iii).

Fifthly, section 43A, when introduced by Act 65 of
1960, did not adopt the |anguage either of section 43 or of
section 44. Under section 43 where default is made in
conplying with the provisions of section 3(1)(iii), a
private conpany "shall cease to be entitled to the
privileges and exenptions conferred on private conpani es by
or under this Act, and this Act shall apply to the conpany
as if it were not a private conpany”. Under section 44 of
the Act, where a private conpany alters its Articles in such
a manner that they no longer include the provisions which
under, section 3(1)(iii) are required to be included in the
Articles in order to constitute it a private conpany, the
conpany "shall as on the date of the alteration cease to be
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a private conpany”. Neither of the expressions, nanely,
"This Act shall apply to the conpany as if it were not a
private conpany" (section 43) or that the conpany "shal
cease to be a private conmpany (section 44) is wused in
section 43A. If a section 43A conpany were to be equated in
all respects wth a public conpany, that is a conpany which
does not have the characteristics of private conpany,
Parlianment would have used |anguage sinmlar to the one in
section 43 or section 44, between which two sections,
section 43A was inserted. If the intention was that the rest
of the Act was to apply to a section 43A conpany "as if it
were not a private conpany” nothing woul d have been easier
813
than to adopt that |anguage in section 43A, and iif the
intention was that a section 43A conmpany would for al
pur poses "cease to be a private conpany", nothing would have
been easier than to adopt that |anguage in section 43A.

Sixthly, the fact that a private conpany which becones
a public /conpany by virtue of section 43A does not cease to
be for all purposes a "private conpany" becones cl ear when
one conpares —and contrasts the provisions of section 43A
with section 44 : when the Articles of a private conpany no
| onger include matters under section 3(1)(iii), such a
conpany shall as on the date of the alteration cease to be a
private conpany (section 44(1)(a)). It has then to file with
the Registrar a prospectus or a statenent in lieu of
prospectus under section 44(2). A _private - conmpany which
becomes a public conpany by virtue of section 43A is not
required to file a prospectus or ~a statenment in lieu of a
pr ospect us.

These considerations show that, after the Amending Act
65 of 1960, three distinct types of ~conpanies occupy a
distinct place in the scheme of our Conpanies Act : (1)
private conpanies (2) public conpanies and (3) @ private
conpani es which have become  public companies by virtue of
section 43A, but which continue to include or retain the
three characteristics of a private conpany. Sections 174 and
252 of the Conpani es Act which deal respectively wi'th quorum
for meetings and mnimm nunber of directors,” recognise
expressly, by their parenthetical  clauses, the separate
exi stence of public conpanies which have becone such by
virtue of section 43A. W may al so nmention that while making
an anendnent in sub-clause (ix) of Rule 2 of the Companies
(Acceptance of Deposits) Rules, 1975, the Amendnment Rules,
1978 added the expression : "Any anount received... .. by a
private conpany which has becone a public conpany under
section 43A of the Act and continues to include in its
Articles of Association provisions relating to the matters
specified in clause (iii) of sub-section (1) of section 3 of

the Act", in order to bring deposits received by such
conpanies within the Rul es.
The various points discussed above will facilitate a

cl earer perception of the position that under the Conmpanies
Act, there are three kinds of conpanies whose rights and
obligations fall for consi derati on, nanel vy, private
conpani es, public conpanies and conpani es whi ch have becone
public conpani es under section 43(1) but which retain, under
the first proviso to that section, the three characteristics
of private compani es mentioned in section 3(1)(iii)

814

of the Act, private conpanies enjoy certain exenptions and
privileges which are peculiar to their constitution and
nature. Public conpanies are subjected severely to the
di scipline of the Act. Conpanies of the third kind 1like
NI I'L, which become public conpanies but which continue to
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include in their articles the three matters nentioned in
clauses (a) to (c) of section 3(1)(iii) are also, broadly
and generally, subjected to the rigorous discipline of the
Act. They cannot claim the privileges and exenptions to
whi ch private comnpanies which are outside section 43A are
entitled. And yet, there are certain provisions of the Act
whi ch woul d apply to public conpanies but not to section 43A
conpanies. |Is section 81 of the Conmpanies Act one such
provision ? and if so, does the whole of it not apply to a
section 43A company or only sone particular part of it ?
These are the questions which we have now to consider

On these two questions, both the |earned counsel have
taken up extrenme positions which, if accepted, nay create
confusion and avoidabl e inconvenience in the adm nistration

of section 43A conpanies like NIIL. Shri Nariman contends
that a section 43A conpany becones a public conpany qua the
outside world, as e.g: in matters of renuneration of

directors, disclosure, conmencenent of business, information
to be 'supplied but-it remmins a private conpany qua its own
sharehol ders. Therefore, says counsel, no provision of the
Conpani es Act can apply to such conpanies, which is
inconsistent with or destructive of the retention of the
three essential features of private conpanies as mentioned
in section 3(1)(iii). Section 81, it is said, is one such
provision and in so far as private conpanies go, it can
apply only to (a) / such conpanies which becone public
conpani es under section 43A but which do not retain the
three essential features and to (b) private conpani es which
are duly converted into public- conpanies. It is urged that
even assum ng that  the expression "private conpany"
occurring in the various provisions of the Conpanies Act
(including section 81(3)(a)) does not include a section 43A
provi so Conpany, that does nmnean that section 81 ‘would be
applicable to a 43A Proviso Conpany, because : (a) The
proviso to section 43A(1) and section 81 are both
substantive provisions and neither  is subordinate to the
other ; in fact section 43A was introduced |ater in 1960;
and (b) An offer of rights shares to a nenber in‘a section
43A proviso company cannot include a right to renounce the
shares in favour of any other person, because such a right
woul d be inconsistent with the article of the conpany
[imting the nunmber of its menbers to 50 and wth the
article prohibiting invitation to the public to subscribe
for shares in the conpany. The fact that the statute
overrides the
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articles is not a sufficient ground for rendering the
provisions of section 81 applicable to a section 43A(1)
provi so conpany since the right to continue to include
provisions in its articles specified in section 3(1)(iii) is
itself a statutory right. Counsel says that “in  these
circunstances-and this is w thout taking the assistance of
the words "unless the articles of the conpany otherw se
provide" in section 81(1)(c)-the provision regarding the
right of renunciation cannot apply to section 43A proviso
conpany.

The answer of Shri Seervai to this contention flows
fromwhat truly is the sheet anchor of his argument, nanely,
that the definitions of ‘public conpany’ and ‘private
conpany’ are nmutually exclusive and between them they are
exhaustive of all categoric of conpanies. Counsel contends
that section 81(1A) overrides section 81(1); that by reason
of sub-section (3) of section 81, section 81 is not
applicable to a "private conmpany" but NIIL is not a "private
conpany’ since it becane a public company by virtue of
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section 43A; and that, therefore, the offer of rights shares
nmade by N IL can be renounced by the offerees in favour of
any other person.

Neither of the two extrene positions for which the
counsel contend comends itself to us. The acceptance of
Shri Nariman’s argunent involves tinkering with clause (a)
of section 81(3), which shall have to be read as saying that
"Nothing in section 81 shall apply to a ‘private conpany’
and to a conpany which becones a public conpany by virtue of
section 43A and whose Articles of Association include
provisions relating to the matters specified in clause (iii)
of sub-section (1) of section 3". Section 81(1) does not
contain a non obstante 'clause. But, if Shri Nariman is
right, there would be no alternative save to exclude the
applicability of all of its provisions to a conpany like
NIIL, by reading into it an overriding provision which al one
can achieve such result: On the other hand, to accept
whol esal e the argunent of Shri Seervai would render the
first proviso to section 43A(1) nugatory. The right to
retain in the “Articles the provision regarding the
restriction on the right to transfer shares, the linitation
on the nunber of nmenbers to fifty and the prohibition of any
invitation to the public to subscribe for the shares or
debentures of the Conpany will then be washed off. The truth
seens to us to lie in between the extreme stands of the
| ear ned counsel for the two sides.

There is no difficulty in giving full effect to clauses
(a) and (b) of section 81 (1) in the case of ‘a conmpany like
NI I'L, even after it
816
becomes a public conpany under section 43A. - Clause (a)
requires that further shares nmust be offeredto the holders
of equity shares of the Conpany in proporation, as nearly as
circunst ances adnmit, to the capital paid up on those shares,
while clause (b) requires that the offer of further shares
must be nmade by a notice specifying the nunber of shares

offered and |limting the tinme, not being |l ess than fifteen
days from the date of the offer, within which the offer, if
not accepted, will be deermed to have been declined. The rea

difficulty arises when one reaches clause (¢) according to
which, the offer shall be deemed to.include the right of
renunci ati on of shares or any of themin favour of any ot her

person. W will keep aside for the tinme being the opening
words of clause (c) : "unless the articles of the conpany
ot herwi se provide". Cause (c) further requires that the

notice referred to in clause (b) nmust contain a statement as
to the right of renunciation provided for by clause (c).
Having given to the matter our nobst anxi ous consideration

we are of the opinion that clause (c) of section 81(1)
cannot apply to the earth while private conpani es which have
becorme public conpani es under section 43A and whi ch-incl ude,
that is to say which retain or continue to include, in their
articles of association the nmatters specified in section
3(1)(iii) of the Act, as specified in the first proviso to
section 43A. If clause (c) were to apply to the section 43A-
provi so conpanies, it would be open to the offerees to
renounce the shares offered to themin favour of any other
person or persons. That may result directly in the
i nfringement of the article relating to the natter specified
in section 3(1)(iii) (b) because, wunder clause (c) of
section 81(1), the offeree is entitled to spilt the offer
and renounce the shares in favour of as many persons as he
chooses, depending partly on the nunber of shares offered by
the conpany to him The right to renounce the shares in
favour of any other person is also bound to result in the
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infringement of the article relating to the natter specified
in section 3(1)(iii)(c), because an offer which gives to the
of feree the right to renounce the shares in favour of a non-

menber is, in truth and substance, an invitation to the
public to subscribe for the shares in the conpany. As stated
in Pal mer’s Company Law (22nd Ed., Vol. |, para 21-18)

"Where the Conpany issues renounceable letters of
allotment the circle of original allottees can easily
be broken by renunciation of those rights and conplete
strangers may becone the allottees; here the offer wll
normally be held to be nade to the public."

There is statenent to the same effect in Gower’s Conpany Law
4th Ed., page 351)
817

"It is therefore clear that an invitation by or on
behal f of a private conpany to a few of the prompter’s
friends and relations will-not be deened to be an offer
tothe public. Nor, generally, will an offer which can
only be ~accepted by the shareholder of a particular
conpany. On - the other hand it is equally clear that an
of fer of ~securities in a public conpany even to a
handful people nay be an offer to the public if it is
cal cul ated (which presumably neans "Likely" rather than
"intended") to lead to the securities being subscribed
(i.e. applied’ for on original allotnent) or purchased
(i.e. bought after original allotnent) by persons other
than those receiving the initial offer. In particular
if securities to be issued under renounceabl e all ot nent
letter or letter of right the invitation to take them
up nmust be deened to be nade to the public, since these
securities are obviously liable to be subscribed or
purchased by others."

The | earned author says at page 430 that in the case of a
private placing-an issue by a private conpany-allotnent
letters will probably be dispensed with, "in any case they
cannot be freely renounceable”. In foot-note (22) the author
points out that the real danger is that if renounceable
allotnment letters are issued, the conpany nmay be regarded as
having made an offer to the public. W cannot construe the
provision contained in clause (c) in-—a manner which wll
lead to the negation of the option exercised by the conpany
toretaininits articles the matters referred to in section
3 (1)(iii). Both these are statutory provisions and they are
contained in the same statute. W nust harnonise them
unl ess the words of the statute are so plain and unanbi guous
and the policy of the statute so clear that to harnonise
will be doing violence to those words and to that policy.
Wrds of the statute, we have dealt with. Its policy, if
anything, points in the direction that the integrity and
structure of the section 43A provisio conpanies should, as
far as possible, not be broken up.

The exenmption in favour of private conpanies would
appear to have been inserted in section 81(3)(a) because of
the right of renunciation conferred by section 81(1)(c).
Section 105C of the Conmpanies Act 1973 which contained
substantially all the provisions that are to be found in
section 81(1)(a), (b) and (d) applied to all conpanies. The
right of renunciation in favour of any other person was
conferred for the first time by the Act of 1956. That led to
the insertion of the exception in favour of private
conpani es since, a right of renunciation in favour of other
persons is wholly inconsistent
818
with the structure of a private conpany, which has to
contain the three characteristics nentioned in section
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3(1)(iii). Wien section 43A was introduced by Act 65 of
1960, the |legislature apparently overlooked the need to
exenpt conpanies falling under it, read wth its first
proviso, from the operation of clause (c) of section 81(1).
That the | egislature has overl ooked such a need in regard to
other matters, in respect of which there can be no
controversy, is clear from the provisions of sections 45,
and 433 (d) of the Conpanies Act. Under section 45, if at
any time the nunber of nenbers of a conpany is reduced, in
the case of a public Conpany bel ow seven, or in the case of
a Private Company below two, every nenber of the conpany
beconmes severally liable, under the stated circunstances,
for the paynent of the whole debt of the conpany and can be
severally sued therefor. No exception has yet been provided
for in section 45 in favour of the section 43A-proviso
conpanies, with the result that a private conpany having,
say, three nenbers which becomes a public conmpany under
section 43A and continues to function with the sanme nunber
of nenbers, will attract the rigour of section 45
Simlarly, ~under  section 433(d), such a conpany would
automatically incur the lLiability of being wound up for the

sane reason. If and -~ when these provisions fall for
consi deration, due regard may have to be given to the
principle of harnonious construction, in order to exclude

section 43A proviso conpanies fromthe application of those
provi sions. W hope that before such -and occasion ari ses,
the Legislature wll make appropriate anendnents in the
rel evant provisions ‘of the Conpanies Act. Such amendments
have been made in 'sections 174(1), <clause (iii) of the
second proviso to sub-section (1) of section 220, and
section 252(1) in order to accord separate treatnent to
private conpani es which becone public conpanies by virtue of
section 43A, as distinguished frompublic conpanies of the
general kind.

In comng to the conclusion that clause (c) of section
81(1) cannot apply to section 43A-provi so conpani es, we have
not taken into consideration the inpact of the opening words

of clause (c) : "Unless the articles of the conpany
ot herwi se provide". The effect . of these words is to
subordinate the provisions of clause (c) to-the provisions
of the articles of association of the conpany. In other

words, the provisions that the offer of further shares shal
be deened to include the right of renunciation in favour of
any other person will not apply if the articles of the
conpany "otherwise provide". Simlarly the requirenent that
the notice of offer nust contain a statenent of the right of
renunci ation will not apply if the articles of
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the conpany ot herw se provide. The question which we have to
consi der under this head is whether the articles of
association of N IL provide otherw se than what is provided
by clause (c) of section 81(1). W have already extracted
the relevant articles, nanely, articles 11, 32, 38 and 50.
To recapitulate, article 11, which has an inportant bearing
on the subject now under discussion, provides that in order
that the conpany may be a private conmpany, (i) no invitation
shall be issued to the public to subscribe for any shares,
debentures, etc; (ii) the nunber of nenbers of the conpany
shall be limted to 50; and (iii) the right to transfer
shares of the conpany wll be restricted in the manner
provided in the articles. By article 32, a share may be
transferred, subject to article 38, by a nenber to any
nmenber selected by the transferor but no share shal
otherwi se be transferred to a person who is not a nenber so
| ong as any nmenber is willing to purchase the sanme at a fair
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value. Article 38 confers wupon the directors the power to
refuse to register the transfer of a share for four reasons,
the last of which is that the transfer will nake the nunber
of nenbers exceed the limt of 50. Article 50, which also,
is inmportant, provides that the offer of new shares shall be
made by a notice specifying the nunber of shares offered and
limting the time within which the offer, if not accepted,
will be deened to have been declined. |If the offer is
declined or is not accepted, before the expiration of the
time fixed for its acceptance, the directors have power to
di spose of the shares in such nanner as they think nost
beneficial to the conpany.

It is wurged by Shri. Seervai that none of the articles
of the conpany provides ~ otherw se than what is provided in
clause (c) of section 81(1) and therefore, clause (c) nust
have its full play in the case of NIIL. On the other hand,
it is contended by Shri Nariman that the opening words, of
cl ause (c) do not require or postulate that the articles of
the conpany nust contain an "express" provision, contrary to
what is ‘contained in clause (c). The contention, in other
words, is that if the articles of  a conmpany contain a
provi si on which, by necessary - inplication, is otherw se than
what is provided in -clause (c); that clause can have no
application. In view of ~our finding that keeping aside the
opening words of clause (c), the provisions of that clause
cannot apply to section 43A-proviso conmpanies, it is
acadenmic to consider whether the word "provide" in the
opening part of clause (c) postulates an express provision
on the subject of ‘renunciationor whether it is sufficient
conpliance with the opening words, if the articles contain
by necessary inplication a provision which is otherw se than
what is provided in clause
820
(c). W would, however, like to  express our considered
conclusion on this point sincethe -point has been argued
fully by both the counsel and needs to be examned, as it is
likely to arise in other cases.

In the first place, while construing the openi ng words
of section 81(1)(c), it has to be renmenbered that section
43A conpanies are entitled under the proviso to that section
to include provisions in their Articles relating to matters
specified in section 3(1)(iii). The right of renunciation in
favour of any other person is wholly inconsistent with the
Articles of a private conpany. If a private conpany becones
a public conpany by virtue of section 43A and retains or
continues to include inits Articles matters referred to in
section 3(1)(iii), it is difficult to say that the Articles
do not provide sonmething which is otherwise than what is
provided in clause (c). The right of renunciation in favour
of any other person is of the essence of clause (c). On the
ot her hand, the absence of that right is of the essence of
the structure of a private conmpany. It nust follow ‘that in
all cases in which erstwhile private comnpani es becone public
conpanies by virtue of section 43A and retain their -old
Articles, there would of necessity be a provision in their
Articles which is otherwi se than what is contained in clause
(c). Considered fromthis point of view, argument as to
whet her the word "provide" in the opening words of clause
(c) neans "provide expressly" loses its significance.

On the question whether the word "provide" means
"provi de expressly", we are unable to accept Shri Seervai’s
submi ssion that the Articles nust contain a provision which
is expressly otherw se than what is provided in clause (c).
In the context in which a private conmpany becones a public
conpany under section 43A and by reason of the option
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available to it under the proviso, the word "provide" nust
be understood to nean "provide expressly or by necessary
inmplication". The necessary inplication of a provision has
the same effect and rel evance in | aw as an express provision
has, unless the relevance of what is necessarily inplied is
excluded by the use of clear words. Considering the matter
fromall reasonable points of view, particularly the genesis
of section 43A-proviso conpanies, we are of the opinion that
in order to attract the opening words of clause (c) of
section 81(1), it is not necessary that the Articles of the
Conpany must contain an express provision otherwi se than
what is contained in clause (c).

W do not think it necessary to consider the decision

of the Privy Council in  Shanmugam v. Conmm ssioner for
Regi stration,
821

cited by Shri Nariman, ~which says that to be an "express
provision" with regard to sonething it is not necessary that
the thing should be specially nentioned; it is sufficient
that it ‘isdirectly covered by the |anguage, however broad
the | anguage may be which covers  it, so long as the
applicability arises directly fromthe | anguage used and not
by inference therefrom W may only nention that though
Articles of NIL do not contain an express provision that
there shall be no right of renunciation, the right is wholly
inconsistent with the Articles. W have al ready stated above
that the ri ght | of renunciation is tantanpbunt to an
invitation to the public to subscribe for the shares in the
conpany and can violate the provision in regard to the
[imtation on the number of menbers. Article 11, by reason
of its clause (iv), prevails over the provisions of al
other Articles if there is inconsistency between it and any
other Article.

For these reasons we are of the opinion that clause (c)
of section 81(1) of the Companies Act, apart from the
consi deration arising out of the -opening words of @ that
clause, can have no application'to private conpanies which
have beconme public conpanies by virtue of section 43A and
which retain in their Articles the three matters referred to
in section 3(1)(iii) of the Act. In so for-as the opening
words of clause(c) are concerned, we are of the opinion that
they do not require an express provision in the Articles of
the Conpany which is otherwi se than what is provided for in
clause (c). It is enough, in order to conply wth the
opening words of clause (c), that the Articles of the
Conpany contain by necessary inplication a provision which
is otherwise than what is provided in clause (c). Articles
11 and 50 of NIIL's Articles of Association negate the right
of renunci ati on.

The question immediately arises, which is of /great
practical inportance in this case, as to whether nenbers of
a section 43A-proviso company have a limted right of
renunci ati on, under which they can renounce the ' shares
offered to themin favour of any other nmenber or nenbers of
the conpany. Consistently with the view which we have taken
of clause (c) of section 81(1) our answer to this question
has to be in the negative. The right to renounce shares in
favour of any other person, which is conferred by clause (c)
has no application to a conpany like NIIL and therefore, its
menbers cannot claimthe right to renounce shares offered to
themin favour of any other nenber or nenbers. The Articles
of a conpany may well provide for a right of transfer of
shares by one nenber to another, but that right is very nuch
different fromthe right or
822
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renunci ation, properly so called. 1In fact, |earned counse
for the Holding Conpany has cited the decision in Re Poo
Shipping Co. Ltd., (supra) in which it was held that the
right of renunciationis not the same as the right of
transfer of shares.

Com ng to sub-section (1A) of section 81, it provides,
stated briefly, that notw thstanding anything contained in
sub-section (1), the further shares nay be offered to any
persons in any manner whatsoever, whether or not those
persons include a person referred to in clause (a) of sub-
section (1). That can be done wunder clause (a) of sub-
section (1A) by passing a special resolution in the Genera
Meeting of the conpany ‘or under clause (b), where no such
special resolution is passed, if the votes cast in favour of
the proposal exceed the votes cast against it and the
Central Covernment is satisfied that the proposal is nost
beneficial to the company. For reasons simlar to those
whi ch we have come to the conclusion that clause (c) of
section 81 cannot apply to a section 43A-provi so conpany, we
nmust hol d that sub-section (1A) can al so have no application
to such conpanies. To permt the further shares to be
offered to the persons who are not nenbers of the conpany
will be clearly contrary tothe Articles of Association of a
section 43A-provi so  conpany, in regard to the three matters
which bear on the/ structure of such conpanies. At the
hi ghest, the nethod provided for in clauses (a) and (b) of
sub-section (1A) nay be resorted to by a section 43A-proviso
conpany for the limted purpose of offering the net shares
to its nenbers otherwi se than in proportion to the capita
paid up on the equity shares of the conpany. That course may
be open for the reason that sub-section (1A)  pernits the
further shares to be offered "in any nanner whatsoever". A
change in the pro rata method of offer of new shares is not
necessarily violative of the basic characteristics of a
private conpany which becomes a public conmpany by virtue of
section 43A. To this limted extent only, but not beyond it,
the provisions of sub-section (1A) of section 81 can apply
to such conpani es.

The following proposition enmerge out of the discussion
of the provisions of FERA sections 43A and 81 of the
Conpani es Act and of the articles of association of NIL:

(1) The Holding Conpany had to part wth 20% out of

the 60% equity capital held by it in NIL;

(2) The offer of Rights Shares made to the Hol di ng
Conpany as a result of the decision taken by Board
of
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Directors in their nmeeting of April 6, 1977 could
not have been accepted by the Hol di ng Conpany;

(3) The Hol ding Conpany had no right to renounce the
Ri ght Shares offered to it in favour of “any other
person, nenber or non-nenber; and

(4) Since the offer of R ghts Shares could not have
been either accepted or renounced by the Hol ding
Conpany, the forner for one reason and the |atter
for another, the shares offered to it could, under
article SO of the articles of association, be
di sposed of by the directors, consistently wth
the articles of NIL, particularly article 11, in
such manner as they thought nost beneficial to the
Conpany.

These proposition afford a conplete answer to Shri Seervai’s
contention that what truly constitutes oppression of the
Hol di ng Conpany is not the issue of Rights Shares to the
exi sting Indian shareholders only but the offer of Rights
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Shares to all existing sharehol ders and the issue thereof to
exi sting Indian sharehol ders only.

The neeting of 2nd May, 1977 was unquestionably illega
for reasons already stated. It nmust follow that the decision
taken by the Board of Directors in that neeting could not,
in the normal circunstances, create nutual rights and
obligations between the parties. But we will not treat that
decision as non-est because a point of preponderating
I mportance is that the issue of Rights Shares to existing
I ndi an sharehol ders only and the non-allotnment thereof to
the Holding Conpany did not cause any injury to the
proprietary rights of the Holding Conpany as sharehol ders,
for the sinple reason that they could not have possibly
accepted the of fer of rights shares because of the
provi si ons of FERA and the conditions inposed by the Reserve
Bank in its letter dated May 11, 1976, nor indeed could they
have renounced the shares offered to themin favour of any
ot her person at all because section 81(1)(c) has no
application to conpanies like "NIL which were once private
conpani es _but which becone public conpanies by virtue of
section 43A and retain in their articles the three natters
referred to in section 3(1)(iii) of the Act.

It was neither fair —nor proper on the part of NIIL s
officers not to ensure the tinely posting of the notice of
the neeting for 2nd May so as to enable Sanders to attend
that neeting. But there the
824
matter rests. Even if Sanders were to- attend the meeting, he
could not have asked either that the Hol di ng Conpany shoul d
be allotted the rights shares or alternatively, that it
should be allowed to "renounce" the shares in favour of any
ot her person, including the Mnoharan group. The charge of
oppression arising out of the central accusation of non-
allotment of the rights shares to the Hol di ng Conpany. rnust,
therefore, fail.

W nust nention that we have rejected the charge of
oppression after applying to the conduct of Devagnanam and
his group the standard of probity and fairplay ‘which is
expected of partners in a business venture. And this we have
done without being influenced by the consideration pressed
upon us by Shri Nariman that Coats and NEWEY, who were two
of the three main partners, were not of one mnd and that
NEVEY never conpl ai ned of oppression. They may or they nay
not. That is beside the point. Such technicalities cannot be
permtted to defeat the exerci se of the equitabl e
jurisdiction conferred by section 397 of the Conpanies Act.
Shri Seervai drew our attention to the decision in Blissett
v. Daniel (supra) the facts of which as they appear at pp
1036-37, bear, according to him great resenblance to the
facts before us. The followi ng observations in that case are
of striking rel evance;

"As has been well observed during the course of
the argunent, the view taken by this Court with regard
to norality of conduct amongst all parties-nost

especi ally anbngst those who are bound by the ties of
partnership is one of the highest degree. The standard
by which parties are tried here, either as trustees or
as co-partners, or in various other relations which my

be suggested, is a standard, | amthankful to say so,
far higher than the standard of the world; and, tried
by the standard, | hold it to be inpossible to sanction
t he renoval of this gent | eman under t hese

ci rcunst ances". (p 1040)
Not only is the lawon the side of Devagnanam but his
conduct cannot be <characterised as lacking in probity,
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considering the extrenely rigid attitude adopted by Coats.
They drove himinto a tight corner from which the only
escape was to allowthe law to have its full play.

Even though the company petition fails and the appeal s
succeed on the finding that the Hol ding Conmpany has fail ed
to nmake out a case of oppression, the court is not powerless
to do substantial justice between the parties and place
them as nearly as it may, in the sane
825
position in which they would have been, if the neeting of
2nd May were held in accordance with law. The notice of the
nmeeting was received by Sanders in U K On the 2nd May when
everything was over, bar  the post-neeting recrimnations
which eventually led to this expensive litigation. If the
notice of the neeting ~had reached the Holding Conpany in
time, it is reasonable to suppose that they would have
attended the neeting, since one of the itenms on the Agenda
was "Policy-(a) Indianisation, (b) allotment of shares".
Devagnanam and his group were always ready and willing to
buy the excess shares of the Holding Conpany at a fair price
as clear fromthe correspondence to which our attention has
been drawn. In the affidavit dated May 25, 1977, Devagnanam
stated categorically  that- the Indian sharehol ders were
always ready and wlling to purchase one-third of the
shar ehol di ng of the non-resident sharehol ders, at a price to
be fixed in accordance with the articles of Association by
the Reserve Bank of  India. On My 27, he-sent a cable,
though "without prejudice’, offering to pay premumif the
Hol di ng Conpany were to adopt disinvestnent as a method of
dilution of their interest. In the Trial Court, counsel for
the Indian shareholders to whom the rights shares were
allotted offered to pay prem umon the 16,000 ri ghts shares.
The cable and the offer were nentioned before us by Shri
Nari man and were not disputed by Shri Seervai. There is no
reason why we should not call upon the Indian sharehol ders
to do what they were always willingto do, nanely, to pay to
the Holding Company a fair prem umon the shares which were
offered to it, which it could neither take nor renounce and
which were taken up by the Indian shareholders in the
enforced absence of the Hol ding Conpany. The willingness of
the Indian shareholders to pay a premum on the excess
holding or the rights shares is a factor —which, to -sone
extent, has gone in their favour on the question of
oppression. Having had the benefit of that stance, they nust
now make it good. Besides, it is only neet and just that the
I ndi an sharehol ders, who took the rights shares at par when
the value of those shares was nuch above par, should be
asked to pay the difference in order to nullify unjust
unjustifiable enrichnent at the cost of the Hol ding Conpany.
W nust nmmke it <clear that we are not asking the Indian
sharehol ders to pay the premumas a price of oppression. W
have rejected the plea of oppression and the course which we
are now adopting is intended primarily to set right the
course of justice, in so far as we my.

The question then is as to what should be taken to be
the reasonabl e val ue of the shares which were offered to the
Hol di ng Conpany but taken over by the bulk of the Indian
sharehol ders. In
826
his letter dated Decenber 17, 1975 to MMC. Newey, D. P
Kingsl ey, the Secretary of NIL, had assessed the val ue of
Nl IL's shares at Rs. 175 per share. That value was arrived
at by averaging the break-up value, the yield and the
average market price in the case of quoted shares. Citing a
paragraph from a book on the Foreign Exchange Regul ation
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Act, Kingsley says in his letter that the method which was
adopted by himfar valuing the shares was al so foll owed by
the Controller of Capital |Issues. Copies of Kingsley's
letter were sent to Al an Mackrael and Devagnanam On June 9,
1976 Price Waterhouse, Peat & Co., Chartered Accountants,
Calcutta wote a letter to Mackrael in response to the
latter’s cable, valuing the shares of NIL at Rs. 204 per
share. That letter shows that while valuing the shares, they
had taken into account various factors including "the
average of the net asset value and the earnings basis",
whi ch, according to them are considered as relevant factors
by the Controller of Capital Issues while valuing the shares
of conpanies. The Chartered Accountants applied "the CC
formul a" and after naking necessary adjustnents to the fixed
assets, the proposed dividend and the gratuity liabilities
for 1975, they valued N IL s business, on a net asset basis,
at Rs. 50 |lakhs. On an earnings basis, the valuation of the
Conpany  based on the past  ‘three years’ net profits
capitalized at* 15%was Rs. 80 | akhs. That gives an average
val uation of Rs. 65 |akhs for the business or Rs. 204 per
share. The purported offer to Devagnanam by Khaitan "a
sewi ng needl e conpetitor to Ketti", at 3.6 tines par, cannot
afford any criterionfor wvaluing NIIL's shares. Khaitan,
purportedly, had conpetitive business interests and was
therefore prepared/'to "pay the earth to acquire NIL".

According to the learned trial Judge, one thing which
appeared to be certain was that the market value of the
shares of NIL at  or about the tinme when disputes arose
bet ween the parties, and particularly during the period when
the controversial neetings of the Board of Directors were
hel d, ranged between Rs. 175 and Rs. 204. W agree with the
| earned Judge and hold that it would be just and reasonabl e
to take the average market value of the rights shares on the
crucial date at Rs. 190 per share. Thelearned trial Judge
awarded a sumof Rs. 90 per share -on 9495 shares to the
Hol di ng Conpany by way of "solatiunf, which, with respect,
is not an accurate description of the award and is likely to
confuse the basis and reasons for directing the paynent to
be made. Since the average nmarket price of NIIL"s shares in
April-May 1977 can be taken to be Rs. 190 per share, the
Hol di ng Conpany, which was offered 9495 rights shares, wll
be entitled to receive fromthe Indian sharehol ders
827
an anount equivalent to that by which they unjustifiably
enriched thenselves, nanely, Rs. 90x9495 whi ch conmes to Rs.
8,54,550. W direct that Devagnanam his group and the ot her
I ndi an sharehol ders who took the rights shares offered to
the Hol ding Conpany shall pay, pro rata, the | sumof. Rs.
8,54,550 to the Hol di ng Conpany. The anbunt shall. be paid by
themto the Holding Conpany from their own funds and not
fromthe funds or assets of NIL.

As a further measure of neutralisation of the benefit
whi ch the Indian sharehol ders received in the nmeeting of 2nd
May, 1977, we direct that the 16,000 rights shares which
were allotted in that neeting to the Indian sharehol ders
will be treated as not qualifying for the paynent of
di vidend for a period of one year comrenci ng from January 1,
1977, the Conpany’'s year being the Calendar year. The
interimdividend or any further dividend received by the
I ndi an sharehol ders on the 16,000 rights shares for the year
endi ng Decenmber 31, 1977 shall be repaid by themto NIL,

which shall distribute the sane as iif the 1issue and
allotment of the rights shares was not nmade wuntil after
Decenber 31, 1977. This direction will not be deenmed to

affect or ever to have affected the exercise of any other
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rights by the Indian shareholders in respect of the 16,000
rights shares allotted to them

We have not considered the possibility of Manoharans
taking up the rights shares offered to them because, by a
letter dated May 11, 1977 to NIIL's Secretary, N. Manoharan
had declined the offer on the ground that he was "not in a
position to take those shares".

Finally, in order to ensure the snooth functioning of
NIIL, and with a viewto ensuring that our directions are
conplied with expeditiously, we direct that Shri MM
Sabharwal who was appointed as a Director and Chairman of
the Board of Directors under the orders of this Court dated
Novenber 6, 1978 will continue to function as such unti
Decenber 31, 1982.

The Conpany will take all effective steps to obtain the
sanction or pernission of ~the Reserve Bank of India or the
Controller of Capital lssues, ~as the case may be; if it is
necessary to obtain such sanction or perm ssion for giving
effect 'to the directions given by us in this judgnment.

In_the result, the appeals are allowed wth the
directions above nentioned and the judgnents of the |earned
singl e Judge and of the Division Bench of the H gh Court are
set aside. We nake no order as to costs since both the sides
are, nmore or less, equally to
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bl ame, one for creating an inpasse and the other for its
unjust enrichment.. Al parties shall bear -their own costs
t hr oughout .

The interimorders passed by this Court are vacated.

The anount of = Rs. 8, 54, 550 whi ch the I ndi an
sharehol ders have been directed to pay to the Holding
Conpany shall be paid in two instalnents, the first of which
shall be paid before August 31, 1981 and the second before
Novenber 30, 1981.

The interim Board of Directors shall forthwith hand
over charge to the Board which was superseded, but with Shri
M M Sabharwal as a Director and Chairman of the Board of
Directors. After taking the charge fromthe interimBoard,
the Board of Directors wll take expeditious  steps for
conveni ng an Annual General Meeting for the year 1976-77 and
the vyears thereafter for the purpose of passing the
accounts, declaring dividends electing all Directors and for
dealing with other necessary or incidental matters.

N. V. K. Appeal s al | owed.
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