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ORDER

1. Respondent i's a whol esal'e dealer in biscuits of different brands under
the provisions of the Oissa Sales Tax Act, 1947 and Central Sales Tax Act,
1956. On 14t h Cctober, 1999, goods were being unloaded from vehicle

No. VB- 24- A- 0112 when the Investigating Oficer of Vigilance Wng, Bal asore
Division, found certain irregularity and, accordingly, the Sales Tax
Oficer (Vigilance), raised a sumof Rs. 32,592/- as tax and Rs. 54, 320/-
as penalty under Section 16-D of the Orissa Sales Tax Act, 1947 (for short,
the Act).

2. The main contention of the respondent is that the Sales Tax Oficer
(Vigilance) is not conpetent to make assessnent under Section 16-D of the
Act inasmuch as he is an officer under the control of |nspector General of
Police (Vigilance) and has no power to nake assessnent.

3. Under notification dated 14th May, 1997, the Conm ssi oner del egated his
powers and duties under Section 16-D of the Act to the Sales Tax O ficers
and I nspectors of Sales Tax Departnment. The said notification was issued
under Section 3(3) of the Act. The notifications issued indicate officers
by desi gnati on who have been conferred with the powers of the Comi ssion

4. By a cryptic order, the H gh Court opined that since the Sal es Tax
Oficer (Vigilance) had been functioning under the Inspector General of
Police (Vigilance), he was not conpetent to realize the anpbunt and,
therefore, the realization of the aforestated anpbunts as tax and penalty
was W thout jurisdiction and, accordingly, the order of the Additiona
Conmi ssi oner dated 1st January, 2000 stood quashed. ‘Agai nst the said
judgrment, the Departnent has cone to this Court by way of C vil Appeal

5. Two questions arise for consideration in this Cvil Appeal. Firstly,
whet her the Hi gh Court was right in holding that the Sal es Tax O ficer
(Vigilance) was not entitled to realize the aforestated anounts as he has
been functioning under the Inspector General of Police (Vigilance). The
second question is whether the Sales Tax O ficer (Vigilance) was entitled
to assess and recover/realize the sumof Rs.32,592/- as tax fromthe
assessee.

6. On the first question, we quote hereinbel ow Section 17 of the Act.
17. Del egation of Commi ssioner’s Functions.

Subj ect to such conditions and restrictions as the State Governnent
may, be general or special order, inpose, the Comm ssioner may, by
order in witing, delegate any of his powers and duties under this
Act or the rule nade thereunder, to any person appoi nted under
Section 3 to assist him\035




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 2 of

On reading Section 17 of the Act, it is clear that the Conmi ssioner is
enpowered, by an order in witing, to delegate any of his powers and duties
under the Act to any person appoi nted under Section 3 to assist him

7. For the sake of clarity, we quote hereinbel ow Section 3(1) of the Act.
3. Taxing authority-

(1) The State CGovernnent nay appoint any person to be the
Conmi ssi oner of Sales Tax, Orissa and he shall exercise such powers
and di scharge such functions as are or may be conferred or inposed
by or under the provisions of this Act.\035

On reading Section 3(1), it is clear that the State Governnent may appoi nt
any person to be the Conmi ssioner of Sales Tax and he shall exercise such
powers and di scharge such functions as may be conferred or inposed on him
under the provisions of the Act.

8. I'n the present case, on 14th My, 1997, followi ng notification was
i ssued by Commissioner of Sal es Tax under which he has del egated his powers
and duties, inter alia, under Section 16-D of the Act, to Sales Tax
Oficers and to the Inspectors of Sales Tax appoi nted under Section 3(3) of
the Act.

"OFFI CE OF THE COW SSI ONER OF COMMERCI AL TAXES: ORI SSA CUTTACK:
NO. V(VI)45/97. 110008/C. T.; Dat ed: 14.5. 97
NOT1 FI CATI ON

In exercise of the powers conferred by Section 17 of the O S. T. Act,
1947 (Orissa Act 17 of 1947) 1, S. K Samantaray, |.A S
Conmi ssi oner of Sales Tax, Oissa do hereby del egate ny powers and
duti es under new Section 16-AA and Section 16-D of the said Act to
the Sales Tax Oficers and to the Inspectors of Sales Tax appointed
under sub-section (3) of Section 3 of the O'S.T. Act and direct
that the said powers and duties shall be exercised and di scharged
by the Sales Tax Officers and by the Inspectors of Sales Tax in the
State of Orissa within their respective jurisdictions.

Sd/ -

A. K Samant ar ay

Comm ssi oner of Sal es Tax,

Orissa, Cuttack"

Foll owi ng the notification dated 14th My, 1997, one nore notification has
al so been issued on 12th Cctober, 1998 which indicates that the powers
under Section 16-D of the Act have been del egated to officers, area-w se.
The said notification gives an entire list of officers who are given
powers, designation-wi se and area-w se.

9. Every departnent is entitled to have its own vigilance officers. In the
present case, we find that the Sales Tax O ficer appointed to search and
seize is fromthe Sales Tax Departnent and he is a Sal es Tax O ficer
(Vigilance) who has been given the power under Section 16-D of the Act not
only to search and sei ze the docunents but also to recover the anmpbunt on
the spot. Therefore, on the first point, the H gh Court had erred in
stating that the Sales Tax O ficer (Vigilance) was not entitled to assess
and recover the tax as he functioned under the Inspector General of Police.

10. Coming to the second question, fornulated above, we find, on

exam nation of the schene of the Act, that the word ‘deal er’ has been
specifically defined under Section 2(C) of the Act to nmean any person who
carries on business of purchasing, selling, supplying or distributing goods
directly or otherw se and includes a comm ssion agent, a broker, a
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nercantil e agent, a person who transfers property in goods, a person who
delivers goods of hire purchase etc. Section 3(1) of the Act has been
guot ed above. Section 3-A refers to the powers and functions of the

Conmi ssioner. He is given the power under Section 3-A(i) to superintend and
control all persons enployed in the executive adm nistration of Sal es Tax.
Section 4 deals with incidence of taxation. Section 5 deals with rate of
tax. Section 11 refers to filing of returns by the dealer as may be
required by the Conm ssioner by notice served in the prescribed manner.
Section 12 deals with assessnent of tax. It says, inter alia, that if the
Conmi ssioner is satisfied that the returns furnished in respect of any
period are correct and conplete, he shall assess the anmpbunt of tax due from
the deal er on the basis of such returns. Section 12(2)(a) states that if
the Conmmi ssioner is not satisfied with the production of evidence and
returns filed by the deal er; then, in accordance with the procedure
prescribed under Section 12, ‘the Comm ssioner shall, after hearing the

deal er, assess himon the basis of the turnover. Under Section 12(4), the
Conmi ssioner is also enpowered to make best judgnent assessnent. Therefore,
in our view, Section 12 refers to assessnent to be made by the
Conmi ssi oner. ~Under Section 16-A of the Act, the State Governnent may, in
order to ‘prevent or check evasion of tax, by notification, direct creation
of a barrier and it nay enpower the Conmi ssioner in this behalf to stop the
vehicle and to take such steps in the matter of recovery of tax which the
Conmi ssi oner believes to have been evaded.

11. Section 16-D of the Act deals with production and inspection of
docunents and account's in certain cases. W quote hereinbel ow Section 16-D
inits entirety:

16- D Production and inspection of accounts and docunents in certain cases.

Wthout prejudice to the provisions contained in Sections 16-A and
16-B, where a transporter or a bailee or the owner or |essee of a
war ehouse to whom goods are delivered for transni ssion keeps such
goods, before delivery thereof is taken fromhim in any office,
shop, warehouse, godown, vessel, boat, receptacle, vehicle or any
ot her place, the Comm ssioner shall have the power to enter into
and search such office, shop, godown, vessel, receptacle, vehicle
or other place, as the case nay be, and to exam ne the goods and

i nspect all records relating thereto and, in every such case, the
transporter, bailee, owner or lessee of the ware house or the

per son-i n-charge of such goods and records shall give all
facilities for such exam nation and inspection and shall produce
the bills of sale or such other docunments as nay be required
relating to the goods and give his name and address and the nane
and address of the transporter, bailee, owner or |essee of the

war ehouse or the person-in-charge of such goods and records, as the
case may be.

Expl anation | - For the purposes of this Section -

(i) "transporter" means the owner or any person having possession or
control of a good vehicle, who transports on account of any other person
for hire or on his own account, any good from one place to another, and
i ncl udes any person whose nane is entered in the permt issued under the
Mot or Vehicles Act, 1988 as the holder thereof, the driver or any other
per son-i n-charge of such vehicle;

(ii) "bailee" means the person to whom goods are delivered;

(iii) "lessee" neans the person to whomthe | ease of goods is granted by
the | esser; and

(iv) "goods vehicle" nmeans a goods carriage as defined in the Mdtor Vehicle
Act, 1988.
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Expl anation I1- For the purpose of this section, where goods are delivered
to a transporter, bailee or the owner or |essee of a warehouse for
transm ssi on, the novenment of the goods shall be deened to comrence at the
time of such delivery and terminate at the tine of such delivery and
termnate at the tinme when delivery is taken fromthe transporter, bailee
or the owner or |essee of the warehouse, as the case may be.

(2) If the Conmi ssioner has reason to suspect that any transporter, bailee
or the owner or |essee of a warehouse is attenpting to contravene the

provi sions of sub-section (1) or to evade paynment of any tax due from him
under this Act, he may, for reasons to be recorded in witing, seize such
accounts, registers or docunents of the transporter, bailee or, as the case
may be, the owner or |essee of the warehouse, as may be necessary, granting
a receipt for the sane and shall retain the sane as | ong as nmay reasonably
be necessary for exam nation thereof or for a prosecution

(3) The power conferred under sub-section (2), shall include the power to
break open any box, almrah or other receptacle in which any account,

regi ster or other docunents of the transporter, bailee or the owner or

| essee of a warehouse or to break open the doors of any prem ses where any
such account, register or docunents of any goods may be kept.

(4) The powers exercisabl e under sub-section (3) shall not be delegated to
any officer below the rank of a Sales Tax O ficer appointed under this Act
or the rul es nade thereunder

(5) The Conmi ssioner shall have the power to seize any goods vehicle or

sei ze and confiscate any goods of any transporter, bailee or the owner or

| essee of a warehouse, which are found in any office, shop, godown, vehicle
or vessel or any other place while on transit but not accounted for by the
transporter, bailee or the owner or |essee of the warehouse, as the case
may be, in his accounts, registers and other docunents naintained in
respect of such goods.

Provi ded that before taking action for the confiscation of goods under this
sub-section, the Conm ssioner shall give the person affected an opportunity
of being heard and make an enquiry in the prescribed manner.

Provided further that where the person affected nakes payment to the
Conmi ssi oner the amount of tax at the appropriate rate payable in respect
of such goods to be assessed in the prescribed manner witha penalty

equi valent to twenty per centum of the value of the goods seized, the goods
and the vehicle seized as aforesaid shall be rel eased.™

12. It is well settled that the concepts of chargeability, assessnent,
guantification and recovery of tax are independent concepts under any
taxing law. Section 12 of the Act refers to assessnent whereas provisions
after Section 15 of the said Act refers to recovery and collection of tax.
The schene of the Act, therefore, is based on the dichotony between
assessment on one hand and recovery of tax on the other hand. Under Section
12, the assessing officer has to exam ne the returns. He nmay accept the
returns. If he finds that the returns are not in order, subject to giving
notice to the assessee, he is entitled to pass appropriate assessnent
orders. However, in cases falling under Section 16-D where evasion is
detected at the check-post by the Sales Tax O ficer (Vigilance) and in
order to get the goods rel eased, which goods have been seized by the said
of ficer, the person(s) naned in the section offers to pay the tax, then, in
such a case, the Sales Tax Oficer is expressly given the authority to
conpute the tax and call upon such person(s) to nmake the payment. On such
payment of tax together with penalty, the Sales Tax O ficer (Vigilance) is
required to rel ease the goods whi ch have been seized. Hence it is the case
of conmputation of tax of and incidental to the recovery of tax on the spot.

13. The main argument advanced on behal f of the respondent is that the
Sal es Tax O ficer (Vigilance) has no power to assess the tax. It is
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contended that the power to assess tax exists only in Section 12 of the
Act. It is contended that the Sales Tax Oficer (Vigilance) who carries out
search and who sei zes the goods under Section 16-D has no power to assess
the tax and, in the circunstances, the said officer can only carry out the
search, seize the truck and goods and refer the natter to the assessing
officer who is, thereafter, required to carry out the assessnent
proceedi ngs agai nst the defaulter. W find no nerit in this argunment. The
word ‘assess’ in Section 16-D has different connotation. In our view the
word ‘assess’ in Section 16-D tal ks about conputation. Conputation is also
assessnment. Section 16-Dis a Code by itself. It operates in a different
sphere. Under Section 12 of the Act, the assessing officer analyzes the
returns which are filed by the deal er whereas in cases falling under
Section 16-D where the assessee offers to pay the tax on the spot for

rel ease of his goods/vehicle, the Sales Tax O ficer (Vigilance) is required
to cal cul ate/ compute the tax and, on paynent of tax, he allows the
goods/truck to be released. I'n our view, this conputation undertaken by the
Sal es Tax Oficer (Vigilance) on the spot is also an assessnent. However,
that assessnent (conputation) of the tax has nothing to do with the regul ar
assessnment under Section 12 of the Act.

14. For the afore-stated reasons, we set aside the inpugned judgrment of the
Hi gh Court. W express no opinion on the nerits of the matter particularly,
with regard to quantification of the amount of tax and penalty. Respondent
herein would be entitled to adopt appropriate proceedings with regard to
quantification of penalty and tax before the appropriate authority in
accordance with | aw

15. The Cvil Appeal is, accordingly, allowed wth no order as to costs.




