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PETI TI ONER
M S BAGHOPURI M M SAMBAL SAM TI

Vs.

RESPONDENT:
STATE OF ASSAM & ORS

DATE OF JUDGVENT: 30/ 03/ 1999

BENCH
S. RAJENDRA BABU, S.N.  PHUKAN

JUDGVENT:

RAJENDRA BABU. J.

These appeal s are filed against an order made by the
CGovernment of Assam by which certain fishery rights were
settled In favour of theappellant by an order dated Apri
20, 1994. The sai'd order was challenged in wit petitions.
The | earned Single Judge, who heard the matter, set aside
the order of the Governnent and remanded the matter to the
CGovernment for settlement applying the correct principles of
law. Again on April. 5, 1995, the appellant society applied
for settlement of fishery. The Deputy Conm ssioner, Darrang
cancelled the settlenent of fishery made wth the appell ant
society and thereafter a wit petition was presented in the
Hi gh Court of Gauhati challenging the settlenment of fishery
in favour of the appellant. The contention put forth before
the H gh Court was that the appellant ~did not fulfil the
requirenents of direct settlement under the proviso to Rule
12 of the Fishery Rules inasnuch as the said society was
formed with the nenbers belonging to Maimal Comunity who
are not entitled to direct settlenment. This community had
been recognised and notified for Cachar District only and
cannot be equated with the Schedul ed Castes comunity for
the purpose of getting settlenment of the fishery under the
proviso to Rule 12 in other parts of the State of ~Assam
The |learned Single judge disposed of the wit petitions and
as regards the applicability of the provisoto Rule 12 to
the Mai mal Community observed that the appellant society was
situated in Darrang district and was formed with persons
bel onging to Maimal Community and the nenbers. of Minm
Conmuni ty in the Cacher District are backward /and,
therefore, they need protection and economc help. The aim
of proviso to Rule 12 is to give the benefit of a fishery to
a cooperative society formed with 100% actual fishernen of
the fishing population belonging to Scheduled Caste or
Mai mal Comuni ty. Backwar dness and econom c deprivation
were the main criteria for giving the benefit and not the
place of residence and though the nenbers of the appellant
bel onged to the Maimal Comunity of Cachar District new they
were pernmanently residing in Darrang District and they could
not be deprived of getting tine benefit of proviso to Rule
12. However, he directed the Governnent to consider and to
give settlenent of the fishery in guesti on, after
considering the follow ng questions:

(i) Whether the claimnt-fishery cooperative society is
formed with 100% actual fishermen of the fishing popul ation
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bel ongi ng to Schedul ed Caste or Maimal Community of Cachar
District;

(ii) Wiether the nmenbers of the said society live in the
nei ghbour hood of the fishery in question; and

(iii) Whether the said society fulfils the other terns and
conditions necessary for giving settlenent.

Appeal s were carried against the said order. The
Di vi si on Bench of the Hi gh Court which considered the matter
took the view that the Mainmal Community of Cachar District
had been put at oar with other Schedul ed Caste of the State
as notified by the President by public notification under
Article 341 of the Constitution. The list of Schedul ed
Castes as notified by Presidential order can neither be
added nor substracted by any other authority except
Par | i ament .

The precise question that. arose for consideration
was whether the Miimal Community who settled outside the
district —of Cachar was entitled to any preferentia

treatnent or protection. In ~other words, whether the
benefit under proviso to Rule 12 is restricted to
geographical limt of the Cachar District, or it can be

avai |l ed of even out ‘of the Cachar District. On this aspect
of the matter, the Division Bench held that while there
could be no inhibition for a nenber of SC/ ST migrating but a
menber of Schedul ed Caste or Tribe when mgrates does not
and cannot carry any right or privileges attributed to him
or granted to himin the original State and on parity of
reasoning extended the sanme to the Maimal Community of the
Cachar District. Even if the comunity is treated as
backward, as has been observed by the learned Single Judge,
and, therefore, in need of protection and econonic help the
menbers thereof cannot claimor carry the privileges outside
the Cachar District and on that basis all owed the appeals
filed by the respondents and dism ssed the appeal filed by
the appellant and took the view(that the appellant was not
eligible to claimfishery rights.. "It is against this part
of the order that these appeals have been fil ed.

In order to correctly appreciate the issue involved
in this case, we may set out the rel evant provisions of the
Rules. Rules 8, 12 and 13 read as follows :

Rule 8 :

"(a) Settling Authority. The Deput y
Conmi ssi oner or the Additional Deputy
Comm ssioner in case of Sadar Division and
Sub-Di visional Oficer in case of other
Sub- di vi si ons shall be the authorities for
settlenent of all registered fisheries
under tender system of sale in their
respective jurisdiction.

(b) Extension of the termof |ease, (i)
Where the period of I|ease of registered
fisheries being ordinarily not |less than
three years is interfered with, due to any
natural cause or for any unavoi dabl e
reasons beyond the control of the |essees,
Government may extend the period of such
| ease supported by official reports as to
t he nature of cause in exceptionally
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speci al cases for a reasonable period so
as to enabl e such | essees to nmake good the
| oss.

(ii) The State Government may al so, on the
recomendat i on of the Director of
Fi sheries extend the period of |ease of a
fishery wth an intending pisciculturist
who should invariably be the sitting
| essee and who agrees to accept such an
extension at a revenue and for such other
additional terns and conditions as may be
speci fied by Governnent

(iii) Provided that one of the conditions
of ext ensi on of | ease agai nst
pi sci cul tural plan shall invariably be the
[ mpl ementation of approved schene or
schenmes of “devel opnent” and i nprovenent of
such a fishery at the |essee’s own cost
within~ a target period to be fixed by
Gover nment .

The order of extension of |ease on the
aforesaid /grounds, passed by 'the State
CGovernment shall be final and no appea

shal | lie agai nst such orders of
ext ensi on.

(c).....,

(d)...... .

(e) Re-sale of fisheries. When for

default kist noney or for violation of any
of the conditions of the fishery |ease
i ncluding any of the provisions of these
Rul es by a | essee the fishery shall be put
to re-sal e under tender systemat the risk
of original |essee. Notice of re-sale
shall be given as in the case of the
original sale with the additional proviso
that the re-sale shall be at the risk of
and on account of the original |essee:

Provided that the question of

such re-sale shall not be applicable where
State CGovernnent pernits extension of tine
for payment of kist noney."

Rul e 12

"Except those referred to in sub-rule No.
8(b) above, all registered fisheries shal
be settl ed under tender systemof sale in
pl ace of sal e by auction.

Provi ded t hat t he
CGover nirent nay settle any registered
fishery, otherw se than under t ender
system with a fishery cooperative society
franme with 100 per cent actual fishernen
of the fishing popul ation in t he
nei ghbour hood of the fishery concerned and
bel onging to Schedul ed Caste of the State
or Maimal Conmmunity of the Cachar District
at a revenue calculated and for a period

State
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decided by the State Governnent fromtine
to tine."

Rul e 13

(a) "Wth prior approval of the State
Government not nore than 60 per cent of
the fisheries In a sub-division available
for settlenment in a year shall be sel ected
for sale under tender systemonly with the
Cooperative Fishery Societies formed with
100 per cent share holders from menbers of
act ual fi shermen bel ongi ng to the
Schedul ed Caste of the State and/or Mi nal
Conmunity of the District of Cachar and
regi stered under the Assam Cooperative

Soci eties Act, 1949. Settl emrent of al
such fisheries tenders of which have been
accepted under R5 shall be wth the

hi ghest tender.

(b) The remai ni ng fisheries in the
sub-di vi sion available in that year under
tender system of sale, shall remain open
for settl enent to ai l comunities
i ncl udi ng Co- operative Societies as
referred to in Sub-R (a) above.

(c) Cooperative Fishery Society by menbers
of actual fishernen belonging to t he
Schedul ed Cast es/ Mai_ma
Conmuni t y/ Schedul ed Tri bes/ ot her Backward
Classes and registered under the Assam
Cooperative Societies Act, 1949, shall be
gi ven option to accept settlenment of
fisheries of the category as nentioned in
sub-R (b) above at the  highest tender
provided that their tender is within 71/2
per cent of the highest tender.

(d) When the tenders for fisheries failing
within the category referred to Sub-R (b)
above are below 7-1/2 per cent of the
hi ghest tender (i) Co-operative Societies
as stated in sub-R (c) above, (i)
i ndi vi dual nenbers of actual fishernen
bel onging to the Scheduled Castes/ and
ot her Backward Cl asses who may offer
tenders not |ess than 60 per cent of the
hi ghest tender, nay be given option to
take settlement of the fishery at the

hi ghest bid, in the order of preference
stated above subject suitability of the
tenderer,

(e) When a fishery referred in sub-R (b)
above fetching a tender not exceeding
Rs. 50, 000 per annumis settled wth any
i ndi vidual rmenmber from actual fishernen
bel ongi ng to the Schedul ed Cast es,
Schedul ed Tri bes/ Mai nal Conmunity or ot her
Backward C asses the tenderer shall be
entitled to a rebate of 7-1/2 per cent as
concession. But when a fishery fetching a
tender not exceeding Rs.one |akh (Rupees
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one | akh) per annumis settled wth any
Cooperative Fishery Society forned by
menbers from communities as stated above
the tenderer society shall get a rebate of
ten per cent as concession

Provi ded that 100 per cent rebate
as aforesaid shall not be available to
Cooperative Fishery Society forned wth
100 per cent shareholders from actua
fishermen belonging to t he Schedul ed
Castes of the State and the Miima
Conmunity of the District of Cachar if
they accept settlenment of fisheries as
stated in Sub-R(a)) above;

Provided further that such shal
not be adm ssible in case any individua
or Cooperative Fishery Society of any
protected conmunity offers the highest
tender-

(f) Any tenderer claimng the concession
provided In this rule shall indicate the
same in his tender."

The validity of ~the- said rules
had been 'challenged in the Gauhati High
Court in Arabinda Das & etc, vs. State of
Assam & Ors., AR 1981 Gauhati 18. In
that case, the background in which the
said Rul es were framed was considered  and
it was noticed that the Rules  can be
franmed in terms of the  Assam Land &
Revenue Regulations and the successive
amendments of the Rules nmade fromtinme to
tinme i ndi cated the anxi ety of the
Covernment to give a ‘better deal to
deservi ng persons, nanely, the cooperative
societies forned by actual fishermen by
settling nmole and nore fisheries wth
them the enphasi s bei ng that the
Gover nnent was nor e concer ned with
providing work to the actual fishernen to
i mprove their lot than deriving revenue to
t he exchequer. After anal ysing —the
various rules it was noticed as foll ows:

"On a careful perusal of the proviso to
Rule 12 we find that the exercise of the
power under it is not arbitrary. There
are prerequisites which nmust be satisfied
before the power of direct settlenent can
be exercised by the State Government under
the proviso. These prerequisites are
that:

(a) a settlenent of a registered fishery
can only be made with a fishery
cooperative

(b) fornmed wth hundred per cent actua
fishermen of fishing popul ation;

(c) in the nei ghbourhood of the fishery




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 6 of 7

concer ned;

(d) belonging to the Schedul ed Castes of
the State or Minmal Community of the
Cachar District; and

(e) at a revenue calculated and for a
period decided by the State Governnent
fromtime to tinme."

If we bear these principles in nmnd, the
interpretation of proviso to Rule 12
becones easy. I't is unnecessary to
exam ne t he guestion whet her t he
appel | ants bel ong to any backward cl ass or
Schedul ed Caste when specifically the rule
stated that persons belonging to Miim
Community of ~the Cachar District become
eligible toapply for settlenent of the
registered fishery. Now t he
interpretation of the said provision turns
upon the exact  |anguage wused by t he
CGover nrrent . The fact that the appell ant
soci ety consists of nmenbers belonging to
Mai mal Community of the Cachar District is
not in dispute. Their case is that their

nmenbers belong to the Mai mal Mai ma
Community ‘of the Cachar District and they
fall into a class which is described in

the rel evant rul es and thus _becone
entitled to seek the registered fishery.
The Ilearned Single Judge did not indulge
in any exercise in semantics as to the
expression "Miinmal Conmmunity of the Cachar
District" and as to whether the operation
of the said rule is confined only to
Cachar District or outside but on the
basis that the Miinmal Conmunity of the
Cachar Di strict were menbers of the
soci ety and the object of the rule being
to help the backward classes they were
entitled to the sane even though such
per sons nay be residing outside the
district. The Division Bench of the High
Court: laid enphasis on the expression
"of the Cachar District" and, therefore,
took the view that they nust belong to the
Mai mal  Community and nust reside w thin
the district to becone entitled to the
benefit of the rule. Now we may advert to
the policy adopted by the Governnent of
Assamin the matter of backward classes in
the conmuni cati on No. TAD/ DC/ 268/ 75/ 37
dat ed Novenber 27, 1975. We may notice
that there are certain communities which
are recognised only in a particular area
geographically. In respect of others, al

that is stated is "Kunmar; Rudra Paul of
Cachar" while in case of Rajbonshi or Koch
(Koch of Goalpara and Garo Hills only).
Specific nention is nade as confined to a
particul ar area. When area of operation
of a notification Is not confined to any
particul ar geographical region the areas
referring to persons belonging to a
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conmmunity of a particular district would
only be the words of description and in

such cases we will have to take the term
"of" as denoting origin or descent of the
per sons bel ongi ng to a particul ar

conmmunity of an area. Utimtely it means
that they hail froma particular area and
recogni ses them bel ongi ng to t hat
particul ar district and no nor e.
Therefore, the view taken by the teaned
Singl e Judge of the Hi gh Court appears to
us to be nore reasonabl e and appropriate
than the view taken by the Division Bench
of the H gh Court. " During pendency of the
matter before the conpetent authority the
benefit of interimworder granted by this
Court shall” continue until disposal of the
matter.

On this reasoning, we allowthe
appeal s filed by the appellant and set
asi de the order rmade by the Division Bench
and restore that ~of the learned Single

Judge. The appeal s are al | owed
accordi ngly. Consi dering the nature and
circunst ances of the case, there shall be

no order as to costs.




