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The detenu, Jayantibhai Ranbhai - Patel, was detained on
April 1, 1992 under COFEPCSA Act. The appellant on behal f of
her husband, filed a wit Petition in A P. H gh Court. The
H gh Court in the first ‘instance dismssed the wit
petition. Subsequently two ot her detenues filed wit
petition on the ground that copies of the docunents supplied
to the detenues were illegible and that they  have been
deprived of their valuable right to nake a representation to
the Advisory Board, to the State Government and the Central
CGovernnent. That contention was found —acceptable -and,
therefore, the detention order was quashed. Thereafter, the
appel lant filed another wit petition and contended that the
detenu had not been informed of his right to nmake a
representation to the Specified Oficer. Therefore, he has
been denied of the constitutional right under Article 22(5)
of the Constitution. A Division Bench of the (H gh Court
under the inmpugned order dated March 10, 1993 made in Wit
Petition No.15974 of 1992 dism ssed the wit petition on the
ground that the detenu had known that he had a right to make
a representation but he did not exercise that right and
that, therefore, the order of detention is not vitiated on
the ground of non-intimtion of the right to  make
representation to the specified Oficer. Thus, this appea
by special | eave.

The controversy is no | onger res integra. The
Constitution Bench of this Court in Kam eshkumar |shwardas
Patel vs. Union of India & Ors. [(1995) 4 SCC 51] laid down
the law thus :

"Having regard to the provisions of

Article 22(5) of the Constitution and

the provisions of the COFEPCSA Act and

the PIT NDPS Act, the question posed is

thus answered :
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Wiere the detention order has been nade

under Section 3 of the COFEPOSA Act and

the PIT NDPS Act by an Oficer specially

enpowered for that purpose either by the

Central CGover nirent of t he State

Covernment the person detained has a

right to nake a representation and the

failure on his part to do so results in

denial of the right conferred on the

person detai ned to make a representation

against the order of detention. This

right of the detenu is in addition to

his right to nmake the representation to

the State Governnent —and the Centra

Gover nment where the detention order has

been nmade by ~an officer specially

aut horised by a State Government and to

the Cent ral Gover nient wher e the

detention order has been nmade by an

of fi'cer specially enpower ed . by t he

Central Governnent, and to have the sane

duly considered. This right to nmake a

representati on necessarily inplies that

the person detained nust be inforned of

his right to/'make a representation to

the authority that has made the order of

detention at ' the time when he is served

with the grounds of detention so as to

enable himto make such a representation

and the failureto do so results in

deni al of the right —of the person

detained to nake a representation.”

In relation to the detention of the detenues in
Crim nal Appeal Nos.850 and 915 of 1994 under PI' T NDPS Act,
the Madras High Court allowed the wit petition and set
aside the order of detention on the ground that the detenue
were not informed of his Constitutional right to' nmake a
representation to the detaining officer and it vitiates the
ri ght guaranteed wunder Article 22 (5) of the Constitution
The Court had upheld the above view It is seen that the
detenu was informed on April 20, 1992 that he was at liberty
to nake a representation to the State CGovernnent, Centra
Government and to the Advisory Board. It was asserted that
he made a representation through the prison authorities to
the Government of Andhra Pradesh. In other words, fromthese
facts, it would be clear that the detenu was not informed of
his constitutional right to make a representation to the
Specified Oficer for reconsideration of his detention. In
view of the law laid down by this Court, the failure on the
part of the specified Oficer to informthe detenu that he
has a Constitutional right to nmake representation to the
Specified OFficer against the order of detention, violates
Article 22(5) of the Constitution. The order of detention
gets vitiated.

It is contended for the respondents that since the
detenu had already undergone the period of detention, the
guesti on beconmes one of academic interest. W cannot accede
to the contention. Since the order of detention would form
foundation to consequential actions to ensue, we are of the
view that it would be proper to consider validity of the
order of detention, though the detenu had undergone the
peri od of detention by the time the matter came up for fina
di sposal

In these circunmstances, the appeal is allowed. The
order of detention stands quashed.
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