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Life Insurance Corporation Act (31 of 1956), First Schedul e.
Part B, Para 4, cl. (d) and Insurance Act (4 of 1938), s.
10(2)-"Life Insurance fund". Meaning of.

HEADNOTE:

Under s. 10(2) of the Insurance Act, 1938, where an insurer
carries on the business of life insurance, all receipts due
in respect of such business shall be carried to and form a
separate fund called the life insurance fund. Section 11
(c) provides for keeping a revenue account in FormD of the
Third Schedule, which applies to Iife insurance business
al so. This account, on the receipt side, has mainly incone
frompremuns and out of investnments fromlife fund and, on
-he expenditure side, all expenses and bad debts connected
with the life business. A balance is struck after taking
into account the balance of the fund at the begi nning of the
year and after naking some adjustnents and transfers, ~ and
the "l'ife insurance fund" is arrived at.

Form 1 of the Fourth Schedul e to the Insurance Act, provides
for determining the surplus or deficit, which is the
di fference between the net liability in business deternned
by actuarial valuation of policies in force and the Life

I nsurance Fund. If there is a surplus, s. 49(1) of the
| nsurance Act provides, that 712 1/2 % of the surplus  shal

be allocated to sharehol ders, and the bal ance shall”~ renmain
in the fund for policy holders. Wen transfer < of Ilife

i nsurance business fromthe life insurance conpanies to the
Life I nsurance Corporation took place, a provision had to be
made for carrying out the effect of s.49(1). That provision
was made in d. (d) of para. 4 of Part B of the First

Schedule to the Life Insurance Corporation Act, 1956,

according to which, where there is surplus in the Ilife
insurance fund, as a result of the actuarial valuation of

policy Iliabilities under . (b) of the same Para. 4, 96 %
of such surplus shall be shown as a liability, that is, 96%
of that surplus shall go to the Corporation in order to neet

the liabilities, and to that extent the conpensation to be
paid to the insurance conpany woul d be reduced. Part B
applies to those insurers, who, having a surplus in Form 1
have not all ocated the whole or any part of such surplus to
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policy Holders, and al so provides, how conpensation is to be
paid to conpani es who had no surplus as disclosed in FormT.
In the latter case, that is, if there was a deficit in Form
1, there could be no allocation to the policy holders under
s.49(1) of the Insurance Act, and there would be no
liability under . (d).

On the taking over of the business of the respondent, alife
i nsurance conpany incorporated in Canada, by the appellants,
under the Life Insurance Corporation Act, the respondent
clainmed Rs. 27 lacs and odd as conpensation. The respondent
contended that the words "life insurance fund" in d. (d)
referred to above had the sane neaning as those words in the
I nsurance Act, and since there was deficit in its working as

shown by Form 1. no anpbunt was to be deducted as liability
under . (d). The appellant was prepared to Day only Rs. 1
lac and odd, on the basis that, the words "life insurance
fund" in d.

(d) nmeant the difference between the total assets and the
liabilities

475

under O s. (a) and (c) and since there was a surplus of Rs.

27 lacs 'And odd, a sumof Rs. 26 |acs and odd, form ng, 96%
of it, was to be debited towards the liabilities of the
respondent .

The I nsurance Tribunal "accepted the respondent’s contention
and awarded the conpensation clained by it.

In its appeal to this Court, the appellant contended that:

(i) the words "life insurance fund” under the lnsurance Act

have nore than one meani ng under that Act, and therefore it

was not possible to give the meaning, claimed by the
respondent, to those words in Cl. (d) under the  Corporation
Act, and (ii) even if those words have only one  neaning
under the Insurance Act, they have a different neaning under

the d. (d).

HELD: (i) A conbi ned reading of ss. 10(2), 11 and 13 of

the I nsurance Act and Form D of the Third Schedul e and Form
1 of the Fourth Schedule to the Insurance Act, shows,  that

the words "life insurance fund", "surplus" and "deficit"

have only the definite neaning set out above, as contended
by the respondent. [480B-(C

The contention, that the words "life insurance fund" have
different nmeanings in ss. 56(2) and 58(3), and in regul ation
7 of Part 1 of the First Schedule to the |Insurance Act, has
no force, because when the nmarginal note of s. 56(2) refers
to surplus assets of life insurance fund it-nmeans in reality
the surplus to be found in Form 1 and the same applies to s.

58(3); and as regards regulation 7, the plural is wused in
the words "life insurance funds" merely due to exigencies of

grammar. [460F. 481D-E F-Q@

It cannot be said that because s. 27(1) of the Insurance Act

lays down that an insurer is required to keep certain suns
invested to neet his liabilities nentioned therein, the
entire assets of the insurer are security for the ' policy
hol ders and not nmnerely the I|ife insurance fund. Thi s
section only provides that when |ife insurance fund shows a
deficit in Form1 it would be the duty of the insurer to see
that he has further assets to cover the deficit, and that

these assets are al ways kept invested in accordance with the
I nsurance Act; but the section does not provide that the
assets brought in to cover the deficit would becone part of

the life insurance fund. It is only such noneys which are
included in the revenue account, Form D, and which are not
of a capital nature that formpart of the life insurance
fund. Since, in the instant case the business of the

respondent in India had admittedly shown a deficit in Form
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1, and the funds brought in by the respondent from outside
to cover the deficit were never put in the revenue account,
they were never nade part of the life insurance fund, though
they remained vested in a trustee under s. 27(6) of the
| nsurance Act. [48-2B-QF

(ii) The Tribunal was right in its conclusion that the words
"l'ife insurance fund" as used in d. (d) of the aforesaid
fourth paragraph have the same neaning as that given to them
ins. 10(2) of the Insurance Act read with s. 11 and Form D
of the Third Schedule to the I nsurance Act. [483H

VWen . (d) speaks of the life insurance fund being in
surplus that surplus has to be determ ned in accordance with
Form 1 subject to certain nodifications indicated in Part B
of the Corporation Act. The context. therefore, instead of
showing that there is any other neaning of the words "life
i nsurance fund" in d. (d), shows that they have the sane
nmeaning in that clause as in FormJ. [485D, E]

Section 35(1) and (2) of the Corporation Act also point to
the sanme conclusion. because, these provisions show that

where the legislature intended to refer to all the assets
and liabilities it said so interms and did not wuse the
words "life insurance fund", Besides, if these

476

words were given ‘the -neaning for which the appellant
contended, there woul d be an inconsistency between C., (d)

and s. 35, in that, the insurer would get away with a nuch
larger amount if he applied for repatriation of excess
assets under s. 35, ‘and would get a much snaller anpunt if
he did not choose to apply under the section, a result which
the legislature could not have intended. Mor eover, the
share capital of an insurance conpany cannot obviously form
ptrt of the life insurance fund; but on the “interpretation
urged on behalf of the appellant, even 96%-of the share
capital may be lost to an insurance conpany, as part of the
life insurance fund in conceivable,, circunstances, [486A-C,
F, 487Q .

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Civil Appeal No. 999 of 1964
Appeal by special |eave fromthe order dated March 25, 1954
of the Life Insurance Tribunal, Bonbay in Case No. 27 of
1962.

C K. Daphtary, Attorney-Ceneral, S. J. Banaji, Atiqutor
Rehman and K. L. Hathi, for the appellant.

N. A. Pal khivala, S. J. Sorabjee, J. B. Dadachanji, 0. C
Mat hur and Ravi nder Narain, for the respondent.

The Judgrment of the Court was delivered by

Wanchoo J. The only question that arises for determ nation
in this appeal by special |eave fromthe order of ‘the Life
I nsurance Tribunal, Bonbay, is the interpretation of the
words "life insurance fund" as used in paragraph 4 of Part B
of the First Schedule to the Life Insurance Corporation Act,
No. 31 of 1956, (hereinafter referred to as the Act). The
guestion arose in connection wth t he paynent of
conpensation to the respondent, the Crown Life |Insurance
Conpany, which is incorporated in Canada, by the appellant,
the Life Insurance Corporation of India on the taking over
of the business of the respondent by the appell ant under the
Act . The respondent clained Rs. 27,86,658 as conpensation
whil e the appellant was prepared to pay Rs. 1, 1 1,466. The
respondent claimed that as its life insurance fund was
always in deficit before the Act cane into force, there was
no liability on it under cl.(d) of paragraph 4 of Part B of
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the First Schedule to the Act. The appellant on the other
hand cl ai med that under that cl. (d), there was a surplus of
Rs. 27,86,658 and therefore under cl. (d) a sum of Rs.
26,75,192 was to be debited towards the liabilities of the

respondent . That is howthe appellant arrived at the
conpensation of Rs. 1,11, 466.
The appellant clained that the words "life insurance fund"

incl. (d nmeant the difference between the total assets and
the liabilities under cls. (a) and (c) of the said paragraph
4. The respondent on the other hand contended that the words
"l'ife insurance fund" in cl. (d) had the same neaning as
those words had wunder the Insurance Act, No. 4 of 1938
(hereinafter referred to as the Insurance Act). The
respondent therefore <clained that as there was always a
deficit in its working as shown by form1l of the Fourth
Schedul e to the | nsurance Act, no anpbunt was to be deducted
as liability under cl. (d) of the said paragraph 4. It is

this difference in the neaning assigned to the words "life
i nsurance fund" by the parties
477

that is responsible for the large difference in the anount
clai med by the respondent and offered by the appellant.

The | nsurance Tribunal” has accepted the contention put for-
ward on behal f of the respondent and has held that the words
"l'ife insurance fund" in cl. (d) of the said paragraph 4
have the sane neaning as in the Insurance Act, and that
there is only one neaning of these words in- the |nsurance
Act. It has rejected the contention raised on behalf of the
appel l ant and has in consequence awarded conpensation at Rs.
27, 86, 658. Aggrieved by thisorder, the  appellant got
special leave fromthis Court; and that is how the matter
has conme up before us.

The sole question that falls for determi nation therefore de-

pends on the interpretation of the words "life insurance
fund" and for that purpose we shall have to consider certain
provisions of the Insurance Act as well as of the Act. We

may at the outset refer to S. 2 (10) of the Act, which is as
foll ows: --
" In this Act, unless context otherw se require-

(10) all other words and expression used herein but not
defined and defined in the Insurance Act shall ~have the
meani ngs respectively assigned to themin that Act."

It is not in dispute that the words "life insurance  fund"

appear In the Insurance Act though not in the definition
section thereof. Section 2 (10) of the Act-however does not
refer only to the definitions in the definition section of
the I nsurance Act; it |lays down generally that any words and
expressions used in the Act and defined in the |lnsurance Act
shall have the nmeanings assigned to themin the Insurance
Act (and that means anywhere in the Insurance Act)  unless
the context otherwise requires. W have therefore to turn
to the Insurance Act first to find out the nmeaning 'of the
words "life insurance fund" as given therein and then to see
whether the context of cl. (d) of the said paragraph 4
requires otherwise. |If we come to the conclusion that it
does not require otherwi se, the words "life insurance fund"
in cl. (d) of the said paragraph 4 wll have the sane
nmeaning as in the |Insurance Act.

Let wus therefore turn to the Insurance Act to see what the

words "life insurance fund" mean under that Act. It has
been wurged in the first place on behalf of the appellant
that the words "life insurance fund” under the |Insurance Act

have not one neaning only and therefore it is not possible
to give that neaning to these words in cl. (d) with which we
are concerned. In the alternative it is wurged that the
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context requires that even if the words "lift insurance
fund" have only one neani ng under the Insurance Act, they
have a different meaning under cl. (d).

We have therefore to find out what the words "life insurance
fund" nean under the Insurance Act and whether they have the
same neani ng throughout the Act. W have already pointed

out that the words "life insurance fund" have not been
defined in s. 2

(N)4sCl -4

478

of the insurance Act, which is the definition section. But

there is no doubt that in s. 10 of the Insurance Act, these
words have been given a specific neaning to which we shal
now refer. The Insurance Act was concerned not only wth
Iife insurance business but also with insurance busi ness of
ot her kinds, nanely, marine, fire and miscellaneous. It was
open to an insurance conpany to carry on either the life
i nsurance business only or life insurance business along
with insurance business of other kinds also. Therefore, S
10(1) of the InsUrance Act provided that where an insurer
carried on business of nore than one kind, he was boUnd to
keep a separate account of all receipts and paynments in
respect of each kind of business. Section 10(2) dealt
specifically wth life insurance and we therefore read the
rel evant part of that sub-section:-

"Where the insurer carries on the business of

life insurance, all receipts due in respect of

such ' business shall becarried to and shal

form ‘a  separate fund to be called the life
i nsurance fund the assets of which shall......
be kept distinct and separate fromall other
assets of the insurer and the deposit nade by
the insurer in respect of life insurance
busi ness shall be deened to be part ' of the
assets of such ~fund and every i nsurer
sHal I ...... furnish-to the Controller a

statenent showing .in detail such assets as at
t he close of every calendar year dul y
certified by an auditor or by a per son
qualified to audit under the Ilaw of the
i nsurer’s country";

There are three provisos to this section to
which it is unnecessary for our purposes to

refer. Sub-section (3) of s. 10 is also
material and runs as follow -

"The l[ife insurance fund shall ~be as
absolutely the security of the Ilife policy-
hol ders as though it belonged to 'an insurer
carrying on no other business s . than /'life

i nsurance business and shall not be liable for
any contracts of the insurer for whi ch
it,would not have been l|iable had the business
of the insurer been only that of life
i nsurance and shall not be applied directly or
indirectly for any purposes other than those
of the life insurance business of the insurer
Section Il (c) then provides for keeping a revenue account
in formD of the Third Schedul e in respect of each insurance
busi ness for which separate account was required to be kept
under s. 10(1). Regul ation 1 of Part 1 of the Third
Schedule provides that formD as set out in Part 11 is
appropriate for life insurance business. A perusal of form
D shows what itenms have to be entered on the ,receipts side
of the form and these itens are: premunms of an kinds,
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consideration for annuities, interest, dividends and rents
(obvi ously from assets of the life insurance fund);
regul ation fees and other income. It is thus clear that the

revenue account on the receipt side mainly has incone from
prem unms and i ncome arising

479

out of "Investnents fromlife fund and this forms the main
basis of the life insurance fund. On the expenditure side
of form Dthere is provision for clainms wunder policies,
annui ties, surrenders, bonuses in cash, bonuses in reduction
of prem uns, expenses of managenent (i.e. salaries etc.,
travelling expenses, directors’ fees, auditors’ fees, and
charges for advertisenents, printing and stationary, other
expenses of managenent, rents for offence belonging to and
occupied by the insurer, rent of other offices kept by the

insurer), bad debts and other expenditure. Thereafter a
bal ance has to be struck and this bal ance is the bal ance of
the life insurance fund. This balance is arrived at after

taking into account the bal ance of the fund at the begi nning
of the '‘year and after neking adjustnents with respect to
profit and loss and transfers from -appropriation account.
It is this bal ance which goesinto the bal ance sheet form A

provided in the First Schedule of the Insurance Act as Ilife
i nsurance fund and includes as provided in s. 10(2) the
deposit made by the insurer in respect of life insurance
busi ness. There is no doubt therefore that the words "life

i nsurance fund" under the |Insurance Act have got the meaning
assigned to it under 's. 10(2) read with s. 11 and formD of

the Third Schedule. " It is equally clear that all the assets
of an insurance conpany doing life insurance business do not
form part of the life insurance fund, for exanple, iif the

i nsurance conpany has got share capital that is not part of
the life insurance fund even though the deposit required by
law to be made for life insurance business is part ' of the
f und. So far therefore as s. 10(2), s. 1 1 and formD are
concerned, life insurance fund has a definite neaning.

The working of a life insurance conpany is in sone /'respects
different fromthat of ordinary conpanies inasmuch'as it 1is
not open to a life insurance conpany to distribute dividends
unless there is surplus conputed under the Insurance Act.
This surplus is determined thus: First of all “the Ilife
i nsurance fund as di scl osed by revenue account in formD is
found out. Then the valuation of the policies in force as
on a certain date is determ ned by actuarial valuation which
has to be made at |east once in three years under s. 13(1)
of the Insurance Act. After valuation of the policies of
different kinds they are grouped under different heads and
their summary is set out in formH of the Fourth Schedul e.
Form 1 of the said Schedule provides for determning the
surplus or deficit. This formis known as val uati on bal ance
sheet and the surplus or deficit is the difference  between

net liability in business as shown in formH and the Ilife
insurance fund as shown in bal ance sheet form A  Surplus
will only result if the balance of life insurance fund is

greater than the net liability under formH Were however
the balance of life insurance fund is less than the net

liability wunder formH, there will be a deficiency and not
sur pl us. Section 49(1) of the insurance Act then provides
that no anmount of the life insurance fund will be used to

pay any dividend to share-holders or any bonus to policy-
holders or for nmking any paynent in service of any
debenture, wunless the valuation balance sheet in form1l of
the Fourth Schedul e

480

shows a surplus. It is further provided that out of the
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surplus only 71 per centumshall be allocated to or reserved
for shareholders with the consequence that the bal ance of 92
1/2 per centum of the surplus remains in the fund for
pol i cyhol ders or may be allocated as bonus to policyhol ders.
The life insurance find as defined in s. 10(2) is an
absolute security of the life policy-holders and cannot be
used in any manner except in accordance with the provisions
to which we have already referred. Thus the words "life
i nsurance fund" have a definite nmeaning under the |I|nsurance
Act under s. 10(2), read with s. 1 1 and form D of the
I nsurance Act and the words "surplus" and "deficiency" have
al so speci al meani ng appearing froma conbi ned reading of s.
13 of the Insurance Act and formH and form1 of the Fourth
Schedul e.

The next question is whether the words "life insurance fund"
have any ot her meani ng under the Insurance Act. These words
appear in a nunmber of provisions of that Act. It is not

necessary however to refer to all of those provisions for it
is not in dispute that in nost of the provisions the words
have the —meaning assigned to themunder s. 10(2) of the
| nsurance Act. But three provisions have been specifically
brought to our notice where it is said that the words have a
di fferent rmeaning. The first is s. 56 which deals wth
wi ndi ng-up of insurance conpanies. In sub-section (2)
thereof reference’ is” nade to surplus of assets over
liabilities and how such surplus which is called prina facie
surplus in the sub-section is to bedealt wth. It wll
however be seen that 'the sub-section does not use the words
"life insurance fund" when speaking of prinma facie surplus
whi ch is the difference between all assets and al

liabilities. But it is urged-that the nargi nal note to the
section which is in these words "application of " surplus
assets of life insurance fund in liquidation or insolvency"
shows that for the purpose of this section, the words ' "life
i nsurance fund" as used in the marginal note may have a
different nmeaning. W are however of opinion that this is
not so. Sub-section (2) after (speaking of prima facie
surplus, which is equal to total assets mnus tota
liabilities, provides howthe prinma facie surplus is'to be
deal t within w nding-up proceedings. The sub-section
provides that this prima facie surplus would be divided into
two parts and one part would be in proportionto the profits
of the insurer allocated to policy-holders. This part will
naturally be determined with respect to form1 of the Fourth
Schedul e which deals with Iife insurance fund and surplus or

defi ci ency. The sub-section thus provides that out of the
prima facie surplus a certain amunt will be deducted in
proportion to the profit allocated to the policy-holders,
and remaining will be the anmount which nmay go to
sharehol ders in w nding-up. Therefore as we read sub-
section (2) we find that it deals with entire assets and
t hese entire assets wll <certainly include the life

i nsurance fund. The margi nal note indicates how out of the
prima facie surplus indicated in sub-section (2) the surplus
in the life insurance fund as arrived at in form shall  be
used. The argunent that the words "life insurance fund" in

481

S. 56(2) has a different neaning therefore has no force
for two reasons. 1In the first place the section does not
use the words "life insurance fund® and in the second place
when the narginal note refers to surplus assets of |life
insurance fund it neans in reality the surplus to be found
in form1, for the prima facie surplus will include that.
We cannot therefore accept the contention that for the
purposes of s. 56(2) the words "life insurance fund" have a
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different meaning in view of the narginal note of s. 56.

The next section to which reference is nmade in this
connection is s. 58(3). Section 58 deals with schenes for
partial w nding-up of insurance conpanies, i.e. w nding-up
of one kind of business while another kind of business goes
on. Section 58(3) provides that the, provisions of this Act

relating to valuation of liabilities of the in-, surer in
liquidation and insolvency and to the application of surplus
assets of the life insurance fund in [|iquidation or
i nsol vency shall apply to the w nding-up of any part of the
affairs of the conmpany. It is argued that the words "life
i nsurance fund" here are used in a different sense-. W are

of opinion that this is not so. Sub-section (3) of s. 58
has to be read along with's. 56 and in particular with Sub-
s. (2) thereof and as we have already indicated the words
"l'ife, insurance fund” in the marginal note of s. 56 have no
di fferent neaning fromthat to be found in s. 10(2) the same
applies'to the use of the words "life insurance fund" in s.
58(3) mutates nutandis.

Lastly reference was made to regulation 7 of Part 1 of the
First Schedule, which provides for-a certificate that no
part of the assets of the life insurance fund has been
directly or indirectly applied in contravention of the
provisions of the Insurance Act relating to the application
and investrment of 'life insurance funds. It is urged that
the wuse of the plural suggests that a different neaning is
to be given to the words "life insurance fund" here. W are
unable to agree with this contention either. ‘The use of the
words "life insurance funds" in plural is nerely due to the
exi gencies of grammar in this provision and does. not nean
that the words have a nmeaning different fromthat  assigned
to themin s. 10(2) to which we have already referred. We
nmust therefore reject the contention on behalf of the
appellant that the words "life insurance fund" have any
nmeani ng other than that assigned'to themin s. 10(2) of the
I nsurance Act so far as that Act is-concerned.

Reference is then made to s. 27(1) of the Insurance Act

which requires that every insurer shall invest and at al
times keep invested assets equivalent to not |less than the
sum of the anobunt of his liabilities to holders of life

i nsurance policies in India on account of matured clains and
the amunt required to neet the liability on policies of
life insurance maturing for paynent in India subject to
certain deductions. It is urged that this provision lays
down that an insurer is required to keep certain sums
invested to neet his liabilities mentioned therein and this
shows that the entire assets of the insurer are security for
the policy-holders. It is true that this provision requires
an insurer to keep certain assets invested and those

482

have to be equal to his liabilities on policies nmatured and
policies yet to nmature. This provision is for t he
protection of the policyholders’ interest. It has however
in our opinion nothing to do with the life insurance fund as
such. VWhat in fact it provides is that when the life
i nsurance fund shows a deficit in form it would be the duty
of the insurer to see that he has further assets to cover
the deficit, and that these assets are always kept invested
in accordance with the Insurance Act; but the section does
not provide that the assets brought in to cover the deficit
woul d becone part of the life insurance fund. It is not in
di spute that there is no other provision in the Insurance
Act which requires that whenever. the life insurance fund is
in deficit the insurer rmust put sufficient nmoney in that
fund itself to 'cover the deficit. It is true that form D
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of the Third Schedul e includes an item"other income" but
that does not nean that any sum kept invested by an insurer
for the purposes of s. 27(1) in order to cover the deficit
inthe life insurance fund becones part of that fund. Not e
(e) which appertains to "other income" of the said form
makes it clear that all the ampunts received by the insurer
directly or indirectly whether fromhis head office or from
any other source outside ’'India shall also be shown
separately in the revenue account except such sunms as
properly appertain to the capital account. Therefore suns
i nvested for purposes of s. 27(1) of the Insurance Act do
not necessarily formpart of the life insurance fund.It s
only such noneys which are included in formD and which are
not of capital nature that formpart of the life insurance

fund. In the present case it is not in dispute that the
busi ness of the respondent 1 in India always had shown a
deficit in form. It is also not in dispute that in order to

meet that deficit as required by s, 27(1), the respondent
took advantage of s. 27(6) which provides that the assets
required by this section to be held invested by an insurer
i ncorporated —or domciled outside I'ndia shall subject to
certain exceptions be held in India and all such assets
shall be held in trust for the discharge 'of the liabilities
of the nature referred to in sub-s. (1) and shall be vested
in trustees resident in India and approved by the Centra
Governnment and the  instrument of trust under this sub-
section shall be executed by the insurer with the approva
of the Central CGovernnent and shall define the manner in
whi ch alone the subject-matter of the trust shall be dealt
wi t h. Such an instrument of trust was executed by the
respondent and the State Bank of India was the trustee of
the fund required to be kept under s. 27(1) read with s.
27(6). But that in our opinion didnot nake the whole of
this trust fund part of the life insurance fund as | defined
in s. 10(2). The noney required to cover the deficit in
forml could only become part of the life insurance fund if
that was included in the revenue account formD and /in such
a case there would then be no deficit left in 'the life
i nsurance fund. It is not ill dispute that in this case
funds brought in by the respondent from outside to cover
the deficit were never put in the revenue account and were
never made part of the life insurance fund, though

483

they renained vested in the trustee for the purpose of  s.
27(1) read with s. 27(6). The appellant’s contention always
was that the case of the respondent, for purpose of
conpensati on, was covered by part B of the First Schedule to
the Act and not by its Part A and this was because there
was a deficit in form | submtted by the  respondent
throughout its working. It appears that in spite of this
deficit in the Indian working of the respondent, the
respondent used to pay bonuses to its policy-holders out of
its global surplus and these paynents were made in cash.
Even so the appellant insisted-and rightly-that as form |
showed deficit at the relevant tinme the respondent was not
entitled to take advantage of Part A of the First Schedule
to the Act for purposes of conpensation. In such
circunstances it seens strange when admittedly there was
always a deficit in forml submtted by the respondent in
connection wth its. Indian. business that the appellant
shoul d now say for the purpose of conpensation that there is
a surplus disclosed by the business of the respondent, 96
per centum of which would go to the appellant under cl. (d)
of the aforesaid 4th paragraph, W are. therefore of opinion
that the appellant cannot take advantage of s. 27(1) and ask
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us to hold that all the funds which are nentioned in.s.
27(1) to be kept invested are part of the I|ife insurance-
fund. Part B applies to.” two kinds of i nsurance
conpani es--viz., those which had deficits and those which
had surplus but had not distributed it at the relevant tine.
It is the latter class of conpanies that cl. (d) is really
neant to cover. As we have already. said s. 27(1) has
nothing to do with the life insurance fund and is nmeant only
as a safety device for policyholders, particularly in cases
where there is deficit inthe life insurance fund.: But
where such deficit is made up for the purpose of s. 27(1),
the extra amount so invested by the insurer to make up the
deficit does not automatically becone part of the life
i nsurance fund unless it is put through the revenue account
formD. That was adnittedly never done in this case and form
I always showed a deficit in the case of the respondent.
Section 27(1) therefore does not help the appellant, for it
is not in dispute that an insurer is not bound to nake up

the deficit by putting noney in the life insurance fund
though " he is bound to keep assets invested to nake up the
deficit; —but —such assets nay be kept outside the life

i nsurance fund.

Now we come to the |ast question whether there is anything
in the Act which requires that we should give a different
nmeaning to the words "life insurance fund" in cl. (d) of the
aforesaid 4th paragraph. W have already referred to s.
2(10) of the Act which |lays down that all other words and
expressions wused in'the Act but not defined and defined in
the Insurance Act  shall have the meanings respectively
assigned to themin that Act.~ Prima facie, therefore, the
words "life insurance fund" used in cl. (d) of the aforesaid
4t h paragraph have the sane neaning as in the |l nsurance Act,
and the question is whether the context of the Act ‘requires

that we should give a different neaning to these words. We
are of opinion
484

that there is nothing in the context of the Act which
requires that a different neaning should be given'to /'these
words. If anything, the Act shows that these words have the
sane neaning in cl. (d) of the aforesaid 4th paragraph as in
the | nsurance Act.

In the first place we have to see what is the reason for the
provision in cl. (d) of the aforesaid 4th paragraph. We
have no doubt that the provisionincl. (d) is related to
the provision in s. 49(1) of the Insurance Act. W& have
already referred to that section and it requires that 921%
of the surplus in forml shall be kept for the policy-
hol ders. \Where therefore there is surplus in form1, 921/2
per centum thereof is nmeant for the policy-holders  under
this provision. Secondly when transfer of I|ife insurance
business from the |Ilife insurance conpanies to “the Life
I nsurance Corporation took place a provision had to be made
to carry out the effect of s. 49(1) in connection with the

transfer. That provisionis to be found in cl. (d). |t
lays down that where thereis a surplus in the life
insurance fund as a result of the actuarial valuation of
policy liabilities made wunder cl. (b) of the aforesaid

par agraph 4, 96 per centum of such surplus shall be shown as
a liability. This neans that just as under s. 49(1), 921
per centum of the surplus in forml was meant for the
policy-holders so in the case of transfer, 96 per centum or
that surplus shall go to the Life Insurance Corporation in
order to neet the liabilities arising under s. 49(1) of the
I nsurance Act for past surplus and to that extent the
conpensation to be paid to the insurance conpany from which
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the Life |Insurance Corporation was taking over business
woul d have to be reduced. This was with reference to the
past and could not be with reference to the future, for so
far as the future was concerned, the Life | nsur ance
Corporation alone was responsible. But if there was a
deficit in forml of the insurance conpany which was being
taken over by the Life Insurance Corporation there could be
no allocation to the policy-holders under s. 49(1) of the
I nsurance Act and there would be no liability for the past.
So there would be no liability for the past under cl. (d) on
the i nsurer whose business was being taken over by the Life
I nsurance Corporation. 1In the present case admittedly there
was no surplus in forml in the case of the respondent and
therefore there would be no liability on the respondent
under «cl. (d) of the aforesaid 4th paragraph. This in our
opinion is the rational e behind the provision in cl. (d) and
as there was always a deficit in connection with the working
of the respondent, there could be no liability on the
respondent under cl. (d).

But apart fromthis rationale behind cl. (d) we find that
the [|anguage of Part A and Part B of the First Schedule
relating to principles for deternmining conpensation also
| eads to the sane inference. Part A provides t hat
conpensation to be given to an insurer having a share
capital on which/ dividend or bonus is payable who has
al l ocated as bonus to policy-holders the whole or any part
of the surplus as disclosed in the abstracts prepared in
accordance with Part 11 of the Fourth Schedule to the
| nsurance Act in
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respect of the last actuarial investigation relating to his
controlled business as at a date earlier than January 1

1955 shall be computed under that part. Clearly therefore
this provision in Part Arefers to surplus to be found by
| ooking at formof the Fourth Schedule to the Insurance Act.
Part B of the First Schedule to the Act then speaks of
conpensation to be given to an insurer having ‘a share
capital on which dividend or bonus is payable but  who has
not nade any such allocation as is referred to in Part A
This imediately brings in the openi ng words of Part A and
shows that Part B applies also to those insurers who having
a surplus in forml| have not allocated the whole or any part

of such surplus to policyholders. The surplus in forml is
arrived at as already indicated when the life insurance fund
is larger than the liabilities on the policies still to

mature. Cearly, Part B provides how conpensation is to be
paid to conpani es who had no surplus as disclosedin form 1
of the Fourth Schedule to the Insurance Act or who if _they
had any surplus in that formhad nade no allocation to
policy-hol ders. Therefore when cl. (d) of the aforesaid 4th
par agr aph speaks of the life insurance fund being in surplus
that surplus has to be determined in accordance with form 1
of the Fourth Schedule to the Insurance Act subject to
nodi fications indicated in Part B in the matter of val uation
under formH and not in the manner suggested on behal f of
the appellant. The word "surplus" in cl. (d) cannot have a
neaning different fromwhat it has in the opening words of
Part B which cone therein fromPart A The context therefore
instead of showing that there is any other neaning of the
words "life insurance fund" in cl. (d) shows that they have
the sanme nmeaning in that clause as in form1 of the Fourth
Schedul e to the I nsurance Act.

Anot her reason which points to the same concl usion, nanely,
that the words "life insurance fund® in cl. (d) have the
same neaning as in form1 of the Fourth Schedule to the
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I nsurance Act, is to be found in s. 35(1) and (2) of the
Act. Section 35(1) permits a foreign insurer to repatriate
certain assets. It says that an insurer incorporated

outside India may, before the appointed day, make an
application to the Central CGovernnent stating that anong the
assets appertaining to the controlled business of the
insurer there are assets brought into India by himfor the
purpose of building up his life insurance business in India
whi ch  should not be transferred to and vested in the Life
I nsurance Corporation. On receipt of such an application

the Central Governnment has to deternmine the value of the
assets of the insurer appertaining to his control | ed
business in existence on Decenber 31, 1955 in accordance
with the provisions contained in paragraph 3 of Part B of
the First Schedule to the Act and deduct therefromthe tota

amount of the liabilities of the insurer appertaining to his
controll ed business as on Decenmber 31, 1955 conputed in
accordance wth  the provisions contained in the Second
Schedul e to the Act; and if there is any excess, the Centra

Covernment -~ may direct that such assets equivalent in value
to the excess shall not betransferred to or vested in

486

the Life Insurance Corporation. It is obvious from these
provisions that where the legislature intended to refer to
all the assets and liabilities it said so.in ternms and did
not use the words "life insurance fund". The use of the
words "life insurance fund" in cl. (d) of the aforesaid 4th
paragraph therefore nmust have the  special  significance
assigned to these words in the I'nsurance Act and cannot be
equated to the difference between the total assets and
liabilities apart fromliabilities towards policies yet to
mat ur e.

Besi des we are of opinion that if thewords "life insurance
fund" in cl. (d) are to be given the nmeaning for which the
appel lant is contending there will be a clear inconsistency

between cl. (d) and it. 35 of the Act. Section 35 permits a
foreign insurer to take away what may be called excess
assets but a foreign insurer is not bound to  make an
application wunder s. 35. Now take the case of t he
respondent . It is not in dispute that the respondent has
taken away excess assets with the pernmission of the Central
Government under s. 35, to the tune of about rupees fifteen
or sixteen lakhs. But if the respondent had not, chosen to
nake the application under s. 35, all M assets would have

to be considered under Part B relating to conpensation: |
that Was so, according to the contention put forward on
behal f of the appellant as to the neaning of the words "life

i nsurance fund", the total compensation under Part B of  the
First Schedule to 'which the respondent would  have / been
entitled, would be Rs. 1.74,408. This neans that" as by
maki ng an application the respondent was able to take away
Rs. 15,73,540 wunder s. 35(2) he would further get Rs.
1,11, 466 as conpensation under Part B of the First Schedul e
to the Act. But if he had not made the-application under s.
35, he would only get Rs. 1,74,408 in all. There is - no
doubt that the legislature could not have intended such a
result, nanely, that the insurer should get away with a much
larger armount if he applies under s. 35 and should get a
much small er anmount if he does not choose to apply under s.

35. On the other hand, if we accept the contention of the
respondent as to the nmeaning of the words "'life insurance
fund" it would make no difference to the conpensation
whet her the insurer applies under s. 35 or not. We nust

hold that the legislature intended that in either case an
i nsurer woul d get the same anpunt whether it cones to him as
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conpensation in one sumor cones to himas conmpensation plus
repatriation of excess assets. |If the words "life insurance
fund" are interpreted to nmean what the respondent says, the
result would be this. |If it applies for repatriation it
woul d get Rs. 15,73,540 as repatriation of excess assets and
Rs. 27,86,658 as conpensation under Part B: total Rs.
43,60,198. If it does not apply for repatriation and if cl
(d) has the neaning urged on behalf of the respondent, its
total conpensation would come to the same figure, nanely,
Rs. 43,60, 198. This clearly shows that the |legislature
intended the words "life insurance fund" to mean what they
meant in s. 10(2) for that would give in our opinion the
sanme result whether an insurer applied under s. 35 or not.
487

We have already said that cl. (d) provides for past surplus
in form 1, the responsibility for which passes on to the
Life Insurance Corporation when it takes over the Ilife
busi ness of an insurer. So far as the future is concerned,
cl. (b) of the aforesaid 4th paragraph provides for a higher
val uation for with-profits policies with the result that the
liability - which the insurer whose business is being taken
over has to bear with respect to with-profits policies is
hi gher. The appel | ant apparently claimed an amount under
cl. (d) on the ground that at future valuation the bonus
payabl e to the policy-hol ders would be reduced. Now cl. (d)
in our opinion provides for cases where there have been
surpluses in the past while the provision for the future in
respect of profit policies is to be found incl. (b). The
appel l ant therefore cannot lay claimto anything under cl
(d) unless there were surpluses in the past in form1l of the
Fourth Schedule to the Insurance Act. The contention that
the appellant is likely to suffer if the neaning contended
for by the respondent is given to the words "life insurance
fund", particularly with respect to with-profit policies has
in the circunstances no force, for ~there is already a
wei ghtage in favour of calculating liability for with-profit
policies wunder cl. (b) of the 4th. paragraph of Part B of
the First Schedule to the Act.

Lastly there will be another curious result if ~the words
"life insurance fund" incl. (d) is_given the meaning
contended for on behalf of the appellant. Take the case of
an I ndi an conpany whi ch has shares but which has al ways been
showing deficit in form1 of the Fourth Schedule to the
Insurance Act. |If its life insurance fund for the purposes
of cl. (d) is calculated in the manner contended for on
behal f of the appellant the result would be that the share
capital of such a company would al so come into the assets
and if as a result of the share capital going into assets
the deficit in form is converted into surplus such a
conpany would in conceivable circunstances |ose 96 per

centum of its share capital as if it was part of “the life
i nsurance fund. It is obvious that the share capital of an
i nsurance conpany cannot be a part of the life insurance

fund; but on the interpretation urged on behalf of the
appel l ant even 96 % of the share capital may be lost to an
i nsurance conpany, whose business is being taken over by the

Life Insurance Corporation if the words "life insurance
fund" are given the w de nmeaning for which the appellant is
cont endi ng. We have therefore no doubt that the tribuna
was right in its conclusion that the words "life insurance

fund" as used in cl. (d) of the aforesaid 4th paragraph have
the sanme neaning as that given to themin s. 10(2) of the
Insurance Act read with s. 1 1 and formD of the Third
Schedul e to the Insurance Act. |In this view of the matter,
the appeal nust fail
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e therefore dismss the appeal wth costs to the
respondent. The respondent will be at liberty to wthdraw
the noney deposited in this Court towards conmpensati on.
Appeal dism ssed.
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