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Stage carriage pernit--Mrking system-Error apparent on the
face of the record--Mtor Vehicles Act, 1939 (4 of 1939),
ss. 43A, 47--Constitution of India Art. 226.

HEADNOTE

On applications for permts mde to it the Regi ona
Transport Authority, applying the markinig system prescribed
by the Governnent order issued under s. 43A of the Modtor
Vehicles Act, granted the pernit to the appellant: O
appeal by the first respondent, the State Tr ansport
Appel l ate Tribunal recast the marks but in doing so did not
allot any mark to the first respondent under the head of
"residence or place of business" and thereby treating the

appellant and the first respondent as equal, gave the
appel l ant the further advantage of four marks under the head
"viable unit". The first respondent chall enged the order of

the Appellate Tribunal before the H gh Court under Art. 226
on the ground that the Appellate Tribunal had failed to
allot himany mark in respect of his adnmtted 'residentia
qualification and had thereby commtted a breach of s. 47
(1) (a) and (c) of the Motor Vehicles Act. This contention
was accepted by the | earned single judge of the High Court
who quashed the order of the Appellate Tribunal and directed
it to proceed according to law. On appeal the Division
Bench confirmed the issue of the wit. On appeal by specia
| eave by the appellant it was contended in this Court that
the High Court has no jurisdictionto issue a wit of
certiorari, as the error, if any, was one of fact and that
the directions issued by the Government under s. 43A of the
Mot or Vehicles Act being only adm nistrative in character,
order nmde in breach thereof did not give rise to an error
of law which could be the subject matter of a wit.

Hel d, that the question whether or not there was such an
error apparent on the face of the record as to enable the
H gh Court to interfere under Art. 226 of the Constitution
was one to be deternmined in each case and no particul ar test
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can or need be laid down as a general rule.
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Hari  Vishnu Kamath v. Syed Ahmad |shaque, [1955] 1 S. C
R . 1104, Nagendra Nath Bora v. Conmi ssioner of Hills
Division and Appeals, Assam[1958] S. C. R 1240, Satya-
narayan v. Mallikarjun, [1960] 1 S. C R 890, Shri Anbica
MIls Co. v. S. B. Bhatt, [1961] 3 S.C. R 220, Provincia
Transport Service v. State Industrial Court [1963] 3 S. C
R 650, Batuk Was v. Surat Municipality, A 1. R 1953 Bom
133 and Ms. Raman & Raman Ltd. v. The State of Madras,
[1959] Supp. 2 S. C R 227, referred to.

Held, further, that though the directions issued under s.
43A of the Act were admnistrative, they were intended to
facilitate an objective, judgnent of the considerations laid
down in s. 47 of the Mditor Vehicles Act and if applying the
directions to a given case result in the breach of s. 47,
nanely, ignoring arelevant consideration, it nust give rise
to a manifest ~error of law ‘and furnish a ground for
interference under Art. 226 of the Constitution

Ms. Raman & Baman Ltd. v. State of Madras [1959] Supp. 2
S. C R 227, Abdulla Rowther v. State Transport Appellate
Tribunal, Mdras, A 1. R 1959 S. C. R 896, Ayyasswan
Gounder v. Ms. Soudanbigai Mtor Service C. A No. 198 of
1962 decided on 17-9-62 and Sankara Ayyar v. Marayanaswam
Nai du, C A No. 213 of 1960 decided on 10- 10- 60,
di stingui shed.

JUDGVENT:

ClVIL APPELLATE JURI SDICTI ON: -Givil Appeal No. 697 of 1962.
Appeal by special |eave fromthe judgnent and order dated
March 21, 1962, of the Madras Hi gh Court in Wit Appeal No.
154 of 1960.

B. Sen, Ravinder Narain, O C. Mthur and J.B. Dadachanji,
for the appell ant.

A V. Visvanatha Sastri, and R (Gopal akri shnan, for
respondent 1.

A Ranganadham Chetty and A V. Rangam for -~ respondent
Nos. 2 and 3.

1963. February 6. The judgnent of the Court was  delivered
by
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SUBBA RAO J.-This appeal by special Ileave is directed
agai nst the judgnent of a division Bench of the H gh Court
of judicature for Madras confirmng that a single judge of
that Court allowing. the petition filed by the respondent
under Art. 226 of the constitution and quashing the order
nmade by the State Transport Appellate Tribunal granting a
stage carriage permt to the appellant for the /route
Tanj or e- Mannar gudi vi a Vaduvoor.

The facts relevant to the question raised may be ‘briefly

st at ed. The Regi onal Transport Authority, Tanjore, ' called
for applications in respect of the issuing of a stage
carriage permt for the route Tanjore-Mnnargudi Vi a

Vaduvoor. 11 persons applied for the pernmit. The Regiona
Transport Authority, adopting the marking system prescribed
inn GO M. No. 1298 (Hone) dated April 28,1956, awarded
marks to different applicants : the appellant of the highest
nunber of Marks, viz., 7, and the first respondent got only
4 1/4 marks, with the result the appellant was preferred to
the respondent and a pernmit was issued to him It is not
necessary to notice the marks secured by the ot her
applicants before the Regional Transport Authority, for they
are not before us. Total of the said marks secured by each
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of the said two parties was arrived at by gadding the narks
gi ven under the follow ng heads:

Vi abl e Wor k- Resi - Experi - Speci al To-

Uni t shop dence ence circums- ta
tances.

1 2 3 4 5

KMS 14 1 1 1/ 2 1/ 4 7

S.R V.S 1 1 1 114 4

It would be seen fromthe said table of marks that if the 4
mar ks secured by the appellant under the

812

first colum "Viable Unit" were excluded fromhis total, he
woul d have got only a total of 3 marks under the renaining
heads and the first respondent would have got a total of 41

marks under the said  heads. Under the said GO, as
interpreted by this Court, the marks under the first col um,
i.e., those given under the head "Viable Unit", would be
counted only if other things were equal; that is to say, if
the total nunber ~of narks obtained by the said t wo
applicant's under Cols.2 to 5 were equal. It is, therefore,

obvious that —on the marks given the Regional Transport
Aut hority went wong- inissuing, a pernit in favour of the
appel l ant, as he should not have taken into consideration
the 4 marks given under the 1st Columm since the total marks
secured by him under Cols. 2 to 5 were less than those
secured by the first respondent. Aggrieved by the said
order, the first respondent preferred an appeal to the State
Transport Appel late Tribunal, hereinafter call ed t he
Appel l ate Tribunal.  The said Appellate Tribunal recast the
marks in respect of the said two .parties in the follow ng

manner:

Vi abl e Wor k- Resi - Experi - Speci al To

Uni t shop dence ence circumns- ta
tances

1 2 3 4 5

KMS 4 2 1 34 1/ 4 8

S R V.S 2 - 1 1 4

It would be seen fromthe nmarks given by the “Appellate
Tribunal that the total of the marks secured by the
appel  ant under Cols. 2 to 5 is equal to that secured by the
first respondent wunder the said columms, each of them
securing 4 marks. It was contended before the Appellate
Tribunal that the first respondent was entitled to sonme nmark
under the colum "Residence or place of business" on the
ground
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that it had the places of business at Tanjore and Mannargud
and that the Regional Transport Authority had gi ven one nmark
to the first respondent under the said columm ; but’ the
Appel late Tribunal rejected that contention on the ground
that the first respondent had a branch office at Kunbakonam
and, therefore, the office at Tanjore or Mannargudi | could
not be treated as a branch office. Aggrieved by that order
the first respondent filed a petition before the H gh Court
under Art. 226 of the Constitution for setting aside that
order. Ramachandra lyer, J., who heard the said application
allowed it. The main reason given by the | earned judge for
allowing the petition was that the Appellate Tribuna
omtted to give any mark in respect of residentia
qgualification, which anbunted to refusal to take into consi-
deration the admtted fact, nanely, the existence of a
wor kshop at Mannargudi and therefore, it amunted to a
breach of s. 47 (1) (a) and (c) of the Mdtor Vehicles Act.
The same idea was expressed by the learned judge in a
di fferent way thus:
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I in regard to residentia
qualification, it (the Appellate Tribunal)
decl i ned to consider whether the office
wor kshop at Mannargudi are sufficient to
entitle the petitioner to any nmarks under head
for the nere reason that it was a branch of a
branch office."
He held that the said refusal was an error apparent on the
face of the record; and he accordi ngly quashed the order and
at the sane time indicated that the result "was that the
State Transport Appellate Tribunal would have to di spose of
the appeal afresh. The Letters Patent appeal filed by the
appellant was heard by a division Bench consisting of
Anant anar ayanan and Venkatadri, jj. The |learned judges
di smissed the appeal and the reason of their decision is
found in the follow ng remarks
"In _“essence, the judgnent really proceeds on
the basi's that with regard to the claimof the
814
respondent to - sone valuation under Col. 3,
arising from the existence of an alleged
branch of fice at  Mannargudi there has been no
judicial disposal of the claim"”
They al so observed

"The/ Tribunal is, of course, at liberty to
adopt its own criteria for the valuation under
Col . 2, provided they are consi stently

appl iied, and based upon-sone principle."
In disnmssing the appeal the | earned judges concl uded
t NN - we desire to make it clear that
we are not-in any way fettering the discretion
of the State Transport Appellate Tribunal to
arrive at its own conclusionon the clains of
t he t wo parties i rrespective of any
observations that m ght have been incidentally
made by this Court on-those clains."
The appellant has preferred the present appeal by specia
| eave agai nst the said order
It will be seen fromthe aforesaid narration of facts that
the Hgh Court issued the wit as it was satisfied that
there was a clear error apparent on the face of the record,
nanely, that the Appellate Tribunal refused to take -into
consi deration the existence of the branch office at
Mannar gudi for awardi ng marks under the head "residence" ~ on
the ground that there was another office of “the first
respondent at Kumbakonam \Wiile it gave nmarks to the appe-
[lant for his residence, it refused to give.marks to the
first respondent for its office on the aforesaid ground.
M. Sen, l|learned counsel for the appellant, raised before us
the following points (1) The. Court has no jurisdiction to
issue a wit of certiorari under
816
Art. 226 of the Constitution to quash an order of a Tribuna
on the ground that there is an apparent error of fact on the
face or the record, however gross it may be, and that, _in
the instant case, if there was an error, it was only one of
fact; (2) this Court has held that directions given under s.
43 of the Mdtor Vehicles Act are only administrative in
character and that an order nade by a Tribunal in breach
thereof does not confer a right on a party affected and,
therefore, the Appellate Tribunal’'s order nade in derogation
of the said directions could not be a subject-matter of a
wit.
The argunent of M. Viswanatha Sastri, |earned counsel for
the first respondent, may be summarized thus :
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The petitioner (appellant herein) -has a fundanental right
to carry on business in transport. The Mdtor Vehicles Act
is alawinposing reasonable restrictions in public interest
on such right. The Appellate Tribunal can decide, on the
materi al placed before it, whether public interest would be
better served if the permt was given to the appellant or
the first respondent within the neaning of s. 47 of the said
Act. The CGovernnent, in exercise its powers under s. 43 of
the said Act, gave adm nistrative directions enbodyi ng sone
principles for enabling the Tribunal to conme to a concl usion
on the said point. The Tribunal had jurisdiction to decide
the said question on the basis of the principles so laid
down or dehors them In either view, it only decides the

said question. The first respondent raised before the
Tribunal that public interest would be better served if a
permit was issued to it as it had a well equipped branch
of fice at Mannargudi. The said question was relevant. in an

inquiry under s. 47 of the said Act, whether the Tribuna
foll owed the instructions given by the Governnent or ignored
them 1In conming to a conclusion onthe said

816

qguestion, the Tribunal made a clear error of law inasnuch
as it held that in the case of the first respondent, as it
had a branch at Kumbakonam its other branch at Mannargud

should be ignored. This, the |learned counsel contends, is
an error apparent on the face of the record. He further
contends that the scope of an inquiry under Art. 226 'is

wide and that it enables the court to issue an appropriate
direction even in a case of an error of fact apparent on the
face of the record

It is not necessary to express our opinion on the wder
guestion in regard to the scope and anplitude of Art. 226 of
the Constitution, nanely, whether the jurisdiction of the
H gh Court wunder the said Article to quash the orders of
Adm nistrative tribunals is confined only to circunstances
under which the High Court of England can issue a wit of
certiorari or is much Wder than the said power, for this
appeal can satisfactorily and effectively be disposed of
within the narrow linmts of the anbit of the English Court’s
jurisdiction to issue a wit of certiorari as-understood by
this Court. If it was necessary to tackle the |arger
guestion, we would have referred the matter to a Bench of 5
judges as it involved a substantial question of law as to
the interpretation of the Constitution; and under Art. 145
thereof such a question can be heard only by a Bench of at
least 5 judges. |In the circunstances a reference to the
decisions of this Court cited at the Bar, which are alleged
to have expressed conflicting views thereon, is not «called

for. We shall therefore, confine ourselves to the ~narrow
guesti on.
Adverting to the scope of a wit of certiorari in comon

law, this Court, in Hari Vishnu Kamath v. Syed ' Ahned
| shaque(1) laid down the follow ng propositions:
(1) Certiorari will be issued for correcting
errors of jurisdiction, as when an inferior
(1) [1955] 1 S.C R 1104,1121, 1123.
817
Court or Tribunal acts without jurisdiction or
in excess of it, or fails to exercise it.
(2) Certiorari will also be issued when the
Court or Tribunal acts illegally in the exer-
cise of its undoubted jurisdiction, as when it
deci des wi thout giving an opportunity to the
parties to be heard, or vi ol ates the
principles of natural justice.
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(3) The Court issuing a wit of «certiorar
acts in exercise of a supervisory and not
appellate jurisdiction. One consequence of
this is that the Court wll not revi ew
findings of fact reached by the inferior Court
or Tribunal, even if they be erroneous.
(4) An error in the deci si on or
determ nation itself nmay al so be anenable to a
wit of certiorari but it nust be a manifest
error apparent on the face of the proceedings
e.g., when it is based on clear ignorance or
di sregard of the provisions of |aw
This view was followed in Nagendra Nath Bora, v. The
Conmi ssi oner Hlls Division and Appeals, Assam (1),
Sat yanarayan v. Mallikarjun (2) Shri Anbica MIls Co. v. S
B. Bhutt (3) and in Provincial Transport Services v. State
Industrial Court,  Nagpur (4 ). But the nore difficult
guestion is, what is the precise meaning of the expression
"“"mani f est error Apparent on the face of the proceedings 2"

Venkat arama~ Ayyar, J., attenpted to define the sai d
expression_in Hari Vishnu Kanath's Case (5) thus
"M Pat hak for the first r espondent
cont ended on t he strength of certain
observations of Chagla, C. J., in Botuk K

VWas /v. Surat Municipality (1), that no error
could /be said to be apparent on the face of
the record if it was

(1) [1958] S.C.R 1240. (2) [1960] 1 S.C.R
8140
(3) [1961] 3 S.C'R 920. (4) [1963] 3 S.C.R
650.

(5) [21955] 1 S.CR 1104,1121, 1123 (6)
A l.R 1953 Bom 133.
818
not self evident, and if it required an
exam nation or argument to establish it. This
test mght afford/a satisfactory basis for
decision in the majority of cases. But /'there
must be cases in which even this test  m ght
break down, because judicial —opinions also
differ, and an error that m ght be -considered
by one judge as sel f-evident mght not be so
consi dered by another. The fact is that what
is an error apparent on the face of the record
cannot be defined precisely or exhaustively,
there being an elenent of i ndef initeness
inherent in its very nature, and it nust be
left to be determned judicially on the facts
of each case."
It would be seen fromthe said remarks that the | earned
judge could not |ay down an objective test, for the  concept
necessarily involves a subjective element. Sinha,J., as he
then was speaking for the Court in Nagendra Nath Bora's Case
(1), attenpted to elucidate the point further and proceeded
to observe at p. 1269-70 thus :
"It is clear froman exanination of the
authorities of this Court as also of the
courts in England, that one of the grounds on
which the jurisdiction of the High Court on
certiorari may be invoked is an error of |aw
apparent on the face of the record and every
error either of law or fact, which can be
corrected by a superior court, in exercise of
its statutory powers as a court of appeal or
revision."
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This decision assumes that the scope of a. wit in the
nature of certiorari or an order or direction to set aside
the order of an inferior tribunal under Art. 226 of the
Constitution is the same as that of a common law wit of
certiorari in England we do not express any opinion on this
in this case. This decision practically accepts the opinion
expressed

(1) [1958] S.C. R 1240.

819

by this Court in Hari Vishnu Kamath's Case (1). The only
addition it introduces is the anti-thesis it made between
"*error of law and error of fact" and "error of |aw apparent

on the face of the record.” But the question still renmins
in each case whether an error is one of law or of fact and
that falls to be decided on the facts of each case. Das

Qupt a, J., makes ~yet _another attenpt to define t he

expressi on when he-says in Satyanarayan v. Mllikarjun (2),

at p. 141 thus :
"An _error which has to be established by a
long drawn process of reasoning on points
where there may conceivably be two opinions
can hardly be said to be an error apparent on
the face of record. As the above discussion
of the rival contentions  show the alleged
error in the present case is far from self-
evident' and if it can be established, it has.
to be established, by |l engthy and conplicated
argunents.”

The |earned judge here | ays down the conplex nature of the

argunents as a test of apparent error of |aw This test

al so may break, for what is conplex to one judicial mnd may

be <clear and obvious to another : it depends upon the
equi prent of a particular judge. In'the ultinate analysis
the said concept is conprised of many inponderables : it is

not capable of precise definition, as no objective criterion
can be laid down, the apparent nature of the error, to a
| arge extent, being dependent upon the subjective /el enent.
So too, in sonme cases the boundary between error of |aw and
error of fact is rather thin. A tribunal may hold that 500
multiplied by 10,000 is 5 |akhs (instead of 50 1akhs);
another tribunal may hold that a particular claimis barred
by limtation by calculating the period of tinme from 1956
instead of 1961 ; and a third tribunal nmay nake an _obvi ous
error deciding a nixed question of fact and law. The
guesti on whether the said errors are errors- of

(1) [1955] 1 S.C R 1104,1121, 1123. (2) [1960] 1 S.CR
890.
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law or fact cannot be posited on a priori reasoning., but
-falls to be decided in each case. W do not,, therefore,

propose to define with any precision the concept of "error
of | aw apparent on the face of the record"; but it should be
left, as it has always been done, to be decided in each
case.

The only question therefore, is whether the State Transport
Appel l ate Tribunal comritted an error of |aw apparent on the
face of the record. A look at the provisions of s. 47 and
s. 43 of the Mdtor Vehicles Act, 1939, as anended by the
Madras Legislature, will facilitate the appreciation of the
pr obl em Under s. 47, a Regional Transport Authority in
considering an application for a stage carriage permt 1is
enjoined to have regard, inter alia, to the interests of the
public generally. Section 43-A, introduced by the WMadras
Legi slature by the Mtor Vehicles (Madras Anmendnent) Act,
1948, says that the State CGovernment may issue such orders
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and directions of a general character as it may consider
necessary in respect of any nmatter relevant to r oad
transport to the State Transport Authority or to a Regiona
Transport Authority and such Transport Authority shall give
effect to all such orders and directions. It has been held
by this Court in Ms. Raman & Raman Ltd. v. The State of
Madras (1), that s. 43A conferred a power on the State
Covernment to issue adm nistrative directions, and that any
direction issued thereunder was not a law regulating rights
of parties. It was also pointed out that the order made and
the directions issued under s. 43-A of the Act cannot
obviously add to, or subtract from the consideration
prescribed under s. 47 thereof on the basis of which the
tribunal is enpowered to issue or refuse to issue a permt,
as the case may be. It is, therefore clear that any
direction given under's. 43A for the purpose of considering
conflicting claims-for a permt by applicants can only be to
enabl e the Regi onal Transport

(1) [1959] Supp. 2°S.C. R 227.
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Authority  to-discharge its duties, under s. 47 of the Act
nore satisfactorily, efficiently and inpartially. To put it
differently,the directions” so given cannot enlarge or
restrict the jurisdiction of the said tribunal or authority
but only afford a 'reasonabl e guide for exercising the said
jurisdiction. Concretely stated, an applicant in advancing
his claim for a pernmit may place before the Authority an
i mportant circunmstance in his favour, nanely, that he has a
branch office on the route in respect whereof- he seeks for
a permt. He may contend that he has an office on the
route, and that the interests of the public wll be better
served, as the necessary anenities or help to neet any even-
tuality in the course of atrip will be wthin his easy
reach. The CGovernnent also wunder s. 43A rmay i ssue
instructions to the Regional Transport Authority that the
exi stence of an office of a particular applicant on the
route would be in the interests of the public and,
therefore, the said applicant should be given a preferentia
treatnment if other things are equal. The issue of such an
instruction only enphasizes a relevant fact which an
authority has to take into consideration even if such _an
instruction was not given. But if the Authority under a
mani f est error of | aw ignores the sai d rel evant
consideration, it not only disobeys the admnistrative
directions given by the Governnent, but also transgresses
the provisions of s. 47 of the Act. The di sobedi ence of the
instructions which are administrative in nature nay not
afford a cause of action to an aggrieved party, but the
transgression of the statutory law certainly does. What is
the position in the present. case ?
The Governnment issued G O No. 1298 (Hone), dated April 28
1956, introducing a marking systemfor assessing the nerits
of applicants for stage carriage permts. Colum 3 ‘reads
t hus
"Location of residence or place of business of
the applicant on the route or at the ternina
822
This qualification not only is in favour of
local enterprise but also secures that the
owner will pay pronpt and frequent attention
to the service entrusted to him One nmark may
be assigned to this qualification."
Under this instruction the |ocation of the residence or the
pl ace of business is considered to be in the interests of
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the public, for whose benefit the service is entrusted to a

perm t-hol der.

The first respondent contended before the

Regi onal Transport Authority that he had branch offices at

Tanj ore and

mannar gudi and therefore that fact should be

taken into consideration and a mark should be given to him
thereunder. The Regional Transport Authority gave one mark

to the appel

ant and al so one mark to the first respondent

under that colum. But the Appellate Tribunal refused to

gi ve any mark
the follow ng

In regard to t

under that colum to the first respondent for
reasons :

"On behalf of the other appellants and the
Respondent it is contended that appellant No.
1 (1st respondent before the Suprene Court) is
a Private Ltd. Conpany having its registered
of fice at "Madras, that their offices at Kunba-
konam is only a branch office, that the
offices, if any at Tanjore or at Mannargud

cannot be treated as branch offices, and that,
as such they are not entitled to any nark in
colum 3 of the mark list. This contention is
a valid one.”

he Tanjore office the said appellate Tribuna

has given an additional reason by holding on the facts that

it was not an office at all. W can, therefore, ignore the
Tanjore office for the purpose of this appeal. So far as
the mannargudi office is concerned, the decision of the
Appel | ate Tribunal was based upon an obvious-error. 1t took

the view t hat
823

if a conpany bad a branch office at

one particular place, it couldnot have inlaw any other
branch office though it had one in fact. Watever  conflict

there may be,

on which we do not express any opinion, in a

tax law or the conpany law, in the context of the mnarking
system and the evaluation of an anenityin the interest of

the public, it

i s obviously an untenable proposition to hold

that even if a company has a well equipped office on a route

in respect of
ignored if t

which a pernmit is applied for, it shall be
he conpany has sone . other branch ‘sonewhere

unconnected wth that route. That was what the Appellate

Tri bunal held
face of ther
Tri bunal did

and in our viewit is an-error apparent on the
ecord. On that erroneous view, the  Appellate
Dot decide the relevant —question raised,

nanely, whether the respondent has any such office at
mannargudi . Both Ramachandra lyer, J., at the first insta-
nce, and Anantanarayanan and Venkatadri, jj., in 'appeal

rightly point
apparent on t
of the Appe
deci sion by

the Hi gh Court

ed out this error. As this is an error

he face of the record, they quashed the order

late Tribunal and left the question open. for

t. In our view, the conclusion arrived at by
is correct.

It remains only to notice the decisions on which strong
reliance is placed by |earned counsel for the appellant in
support of his contention.

In Ms. Raman and Raman Ltd. v. The State of Madras (1),

the relevant

facts were : the appellant and the 4th

respondent therein, along with others, were applicants for a
stage carriage permt. The Regional Transport Authority

granted the
i nstructions
t he Mot or Veh

permit to the appellant on the basis of
ssued by the State Governnent under s. 43A of
cles Act; on appeal, the Central Road Traffic

Board set aside that order on the footing of fresh

i nstructions

ssued by the Governnent; and a division Bench

of the Madras Hi gh Court dismissed the wit petition filed
by the appellant. It was,
(1) [1959] Supp. 2 S.C R 227.
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inter alia, contended before this Court that the ins-
tructions given under s. 43A being law regulating rights of
parties, the appellate authority could not ignore that |aw
and set aside the order of the Regional Transport Authority
on. the basis of subsequent instructions. The contention
was rejected on the ground that instructions under s. 43A
were not law, but were only administrative directions and
that the fact that the appellate tribunal ignored them would
not affect its jurisdictionif it had come to a decision
having regard to the considerations laid dow in s. 47 of

the Act. The question before the tribunal was whether a
small unit or a large one would be viable or would be in the
interest of the public. There was scope, for taking

different views on the question, and the appellate tribunal
contrary to the earlier directions, came to the conclusion
that smaller units would be more in the interest of the
public ~than | arger ones. This judgnent, therefore, is an
authority only for the position that a tribunal in issuing
or refusing to issue a pernmt to.an applicant would be
acting within-its jurisdiction notw thstanding the fact that
it ignored the admnistrative directions given by the
CGovernment under s. 43A of the Act, provided it had cone to
a decision on the rel evant considerations laid down in s. 47
of the Act.

In Abdulla Rowther’ v. The State Transport Appel | ate
Tribunal, WMdras (1), the Regional Transport Authority
issued a pernit each to the appellant therein and to one
Copalan Nair. On appeal, the Appellate Tribunal set aside
that order and gave the permts to respondents, 3 and 4.
Both the Regional Transport Authority and the Appellate
Tri bunal considered the applications on the basis of GO
No. 1298 issued by the Governnment of Madras on April, 28,
1956. The Regi onal Transport Authority gave 4 marks each to
the appellant and CGopal an Nair-under Col. 1, which 'dealt
with the building

(1) A 1.R 1959 S.C 896.
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strength to viable units, and refused, to give any narks to
respondents 3 and 4 under the said colum on the ground that
they were fleet owners; with the result that the  appell ant
and Gopal an Nair secured nore marks than respondents 3 and 4
and were, therefore, given the permts. But the Appellate
Tribunal held that the appellant and Gopal an Nair were not
entitled to claimthe benefit of the marks under Col. 1, as
they had secured | ess marks than respondents 3 and 4 under
Cols. 3 to 5, for they held, on a fair obstruction of the
said GO, that it was only when the marks obtained by
applicants under Cols. 2 to 5 were equal, recourse could be
had to "Col. 1. On that basis, the Appellate Tribuna
guashed the order of the Regional Transport Authority and
gave the permits to respondents 3 and 4. The appellant
chal l enged the said order by an application under Art. 226
of the Constitution for a wit of certiorari in the H.gh
Court of Madras. Rajagopalan, J., dism ssed the application
on two grounds, nanely, (1) that the construction of the
G O was not shown to be wong and (2) that even if the G
O was msconstrued, it would not justify the issue of a
wit of certiorari, as the said G O enbodied only
adm nistrative directions. The Letters Patent Appeal filed
agai nst the said order was dism ssed. The appeal filed to
this Court was also dismssed. This Court followed the
decision in Ms. Raman and Ranan Ltd. v. The State of
Madras (1), and held that the -instructions given under s.
43-A of the Motor Vehicles Act were only admnistrative
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directions and that, therefore, even if the rule as to the
assignment of nmarks was infringed, it was not an error of
law at all. This decision only follows the earlier decision
and |ays down that instructions given under s. 43A of the
Motor Vehicles Act are only administrative directions and
that a wong construction of the said instructions would not
enable the party affected to apply for a wit of certiorari
The instructions |laid down a nmethod of eval uation
(1)[1959] Supp. 2 S.C.R 227.
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of the respective clains vis-a-vis 'the considerations laid
down in s. 47 of the Act. The Regional Transport Authority
and the Appellate Tribunal have borne in mnd the said
consi derations, in deciding upon the rival clains, though
they may have wongly interpreted one of the instructions.
It my be pointed out that in that case the interpretation
put upon the instructions was a correct one, though this
Court proceeded on the assunption also that they m ght have
been wrongly interpreted. But the decision cannot obviously
be an. ‘authority for the position that on a wong
interpretation of the administrative directions or dehors
the said directions, atribunal can ignore the relevant
considerations laid down in s. 47 of the. Act or on the
basis of an error of |aw apparent on the record wongly
refuse to decide on any of such considerations.
To the same effect’ is the decision of this Court in
Ayyaswam  Gounder v. Ms. Soudanbi gai Mtor Service (1).
There, the Regional Transport Authority followed the marking
system as | aid down by the Governnment of Madras and gave to
the appellant (therein) 5 marks and to the respondent 6
marks. Though the respondent got 6 nmarks, he was not given
the permt, as in the viewof the said Authority  he was
guilty of misconduct. As between the other applicants, the
appel | ant havi ng secured the highest nunber of marks, he was
given a permt. But on appeal the Appellate Tribuna
reallotted the marks and under the reallotnent the appellant
got the highest number of marks; ‘and because of that fact
and also for the reason that he was a small operator of two
buses, who should be given an opportunity to build up a
vi abl e unit as quickly as possible, he was given the permt
by the Appellate Tribunal upholding the order of the
Regi onal Transport Authority. One of the —question raised
there was whether the appellant was entitled to marks under
Col. 2 for repair and maintenance, facilities at Dharapuram
t he
(1) Civil Appeal No. 198 of 1962 (decided on 17-9-1962).
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Appel ate Tribunal found that he had such facilities. The
appellant filed a wit in the High Court and the learned
single judge thought that sonme m stakes had been comritted
by the Appellate Tribunal in the allotment of marks-and that
it acted in contravention of the directions given by the
CGovernment under the said G O, but dismiss the petition on
the ground that, as the said instructions are Only executive
directions, their contravention did not confer any right  on
the parties before the tribunal. On Letters Patent Appeal a
Division Bench of that Court set aside that order on the
ground that the Appellate Tribunal had taken into consi-
deration the following two irrelevant considerations: (i)
the appellant’s claim should suffer because of the
puni shnment for his past nmisconduct, and (ii) the -third
respondent being a small operator, he would be entitled to
better Consi derati on than the appellant who was a
nonopol i st. On appeal, this court followed the decision in
M s. Raman and Raman Ltd. v. The State of Madras (1) and
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Abdul | ah Rowt her v. The State Transport Appellate Tribuna
(2) and held that under the said G O the Governnent issued
only administrative directions and that the failure of the
transport authorities to follow themwould not entitle the
respondents to a wit. As regards the two reasons given by
the Hi gh Court, this Court cane to the conclusion that they
were not irrelevant considerations, but were considerations
germane in the matter of issue of permits. In the result
this Court allowed the appeal. This decision accepts two
propositions, namely, (1) misconstruction or even disregard
of the instructions, given by the Government does not confer
a right upon an aggrieved party to file a wit, for the said
instructions are only admnistrative directions, and (2) the
decision inplies that if the Tribunal decides on irrelevant
consi derations, the Court can issue a wit. But in that
case it came to the conclusion that no such irrelevant
consi derati ons wei ghed with the Tribunal

(1) [1959] Supp. 2 S.C.R 227

(2) A l.R 1959 S.C 896.
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The last of the cases relied upon is that in Sankara Ayyer
v. Narayanaswam Naidu (1).- There too., the Regiona

Transport Authority ~and the State Transport Appel | ate
Tri bunal considered the applications for the grant of a
permt for anewroute on the basis of 'the admnistrative
directions given by the State Governnent. The regiona
Transport Authority gave the appellant 3 marks on the basis
that he was a small operator, but the Appellate Tribuna
cane to the conclusion that he was not entitled to any marks
as a small operator. A single judge of the Hi gh Court set
aside the order of the Appellate Tribunal on the ground that
it msconstrued the directions contained in the Governnent
Order relating to small operators. But a division Bench of
that Court in Letters Patent appeal held, relying upon the
earlier decision of this Court, that the said directions
were only admnistrative in nature and that they did not
confer any legal rights and in that view all owed the appeal
This Court again following the earlier decisions ‘disnssed
the appeal holding that by construing the admnistrative
directions the Tribunal did not take irrelevant” consi-
derations or refused to take relevant considerations in the
matter of issue of permts. It is always a controversia
guestion whether the issue of a pernit to a small operator
or to a big operator would be in the interest of the public
and a Tribunal is certainly entitled to take either view.

It will be seen fromthe aforesaid decisions that this Court
only laid down that the instructions given under s. 43A of
the Mtor Vehicles Act were only administrative directions
and that the infringenent of those instructions by the
Tribunal did not confer any right on a party to apply 'to a
H gh Court for a wit under Art. 226 of the Constitution.
In all those cases the Tribunal either ignored the
instructions or msconstrued them but nonethel ess decided
the question of issue of permits on considerations rel evant
(1) Civil Appeal No. 213 of 1960 (decided on 10-10-1960).
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under s. 47 of the Act. They are not authorities on the
guestion whether a wit of certiorari, would lie, where a
Tri bunal had on an obviously wong view of law refused to
deci de or wongly decided on a consideration rel evant -under
s. 47 of +the Act, whether or not it was covered by the
instructions given under s. 43-A. For if on the basis of
such an error of law, it refuses to decide a relevant
qguesti on, the fact that the Governnent al so i ssued
instructions to the Tribunal to apply sone obj ective
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standards in deciding such a question does not nake the said
guesti on anythel ess a rel evant consideration under s. 47 of
the Act.

That is the position in the present case. As we have
al ready indicated, on the basis of an error manifest on the
record, namely, that a conpany cannot have a branch office
on the route in question, if it has another branch
el sewhere, it refused to take into consideration a relevant
fact, nanely, whether the respondent has an office on the
said route. The High Court, therefore, was right in
guashing the order of the Appellate Tribunal and giving an
opportunity to the Tribunal to decide that question on
nmerits.

In the result, the appeal fails and is dism ssed with costs.
Appeal dism ssed
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