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RUMA PAL, J.
Leave granted.

The object of scrutiny, in this judgment, is the

sel ection of the appellant as Professor of Marine Science in
the University of Goa. The appellant’s selection was
chal | enged under Article 226 of the Constitution of |ndia by
the respondent No.5 who was hinself a candidate for
selection to the post. The chall enge was upheld by the Hi gh
Court.

The events which formed the basis of the High Court’s
deci sion can be said to have conmenced in 1991 when the
post of Professor, Marine Science fell vacant.
Advertisements were issued fromtine to tine but no
candi date could be found who fulfilled the essentia
qgqualifications for the post. On 10th August 1994, an
advertisenent was again issued for the post of Professor
Mari ne Science. The hand-out distributed to the applicants
prescribed the m ni mum qualifications as:

"An em nent scholar wi th public work
of high quality actively engaged in
research with 10 years of experience

i n post graduate teachi ng and/or
research at the University/Nationa

[ evel Institution including experience
of guiding research at doctoral |evel.

OR

An out standi ng scholar with
establ i shed reputation which
significant contribution to know edge. "

Addi tional qualifications prescribed by the University
Grants Conmi ssion were also stated as:

"Specialisation: MSc., Ph.D. in Mrine

Sci ence or any related subject with

out st andi ng acconpl i shnents of teaching
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and research in branches of Marine Science,
Mari ne Biol ogy, Marine Biotechnol ogy

Mari ne Ceol ogy, Chenical Cceanography

or Physical Oceanography with a proven
record of publications in internationa
journal s".

Both the appellant and the respondent No. 5 applied
for the post. Both of themwere Readers in the Departmnment
of Marine Science, the respondent No. 5 being senior nost.
Both were called for interviews on 13th Septenber 1995.
Sonetime before the date of the interview a note was
witten by the respondent No. 2 as Head of the Departnment
to the Vice Chancellor requesting for the holding of an
urgent interview for the appointnment of Professor; Marine
Sci ence. The note placed on record an appointnent letter
recei ved by the appellant for appointnent as Professor in
Geology in the University of Qulbarga. The note extolled
the qualities of the appell ant and concluded with the
fol |l owi ng paragraphs:

"8. HOD (Head of Departnent)
submits that if Dr. Nayak (the
appellant) is relieved fromthis
Dept., the Dept. and the
University will | ose a dedicated
and intelligent faculty whose
services are very essential for
this newy energed dept. and the
young Goa University in general
at this juncture.

9. It may be noted that Goa
Uni versity had al ready
advertised a post of Professor in
Mari ne Sciences in January,

1995 for which Dr.Nayak is al so
an applicant. 1In the light of
above, it is earnestly requested
that Vice Chancellor may kindly
hold the interviews as early as
possi bl e wit hout re-adverti sing
the sanme, so that Dr. Nayak is
given a chance to answer the
interview and if selected may be
retained by the University.

This note was endorsed by the Dean of the Faculty on

6t h August 1995 who forwarded the note with the
endorsenent that he fully agreed wth the views expressed
by the respondent No. 2 and suggested that interviews
shoul d be held.

The respondent No. 5 obtained a copy of this note and

on 23rd August 1995 wote a letter to the Chancellor as well
as to the Vice Chancellor objecting to the participation of
the respondent No. 2 and the Dean of the Faculty in the

sel ection on the ground that he apprehended that they
woul d be bi ased against himand that they had in witing

di scl osed their bias in favour of the appellant. There is no

di spute that the Vice Chancellor received the letter but he
did not reply.

The respondent No. 5 then filed a wit application
(WP. No. 264/95) in the H gh Court seeking to stop the
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partici pation of the respondent No. 2 as well the noni nee of
the Vice Chancellor in the selection process. The writ
petition was wi thdrawn on 12th Septenber 1995. According

to the respondent No. 5, the previous wit application had
been wi t hdrawn because the Court had observed that the
petition was premature and al so because the respondent -

Uni versity had given an oral assurance to the Court that the
respondent No. 2 would not be participating in the selection
process. This has been denied by the appellant and the

Uni versity.

On 13th Septenber 1995, interviews were held as

schedul ed. However, the respondent No. 2 did not take part
in the selection process. The Selection Conmttee found
that neither the appellant nor the respondent No. 5 were
suitable for the post.

In Cctober 1995, a fresh advertisenent was issued for
the post. This tine, although the essential qualifications as
advertised in 1994 renmi ned the sane, the additiona
qual i fications were anmended so that the specialisation read:

"Prof essor of Marine Science:
Speci al i sation: Any branch of Marine
Sci ences, nanely physica

Cceanogr aphy, Marine Chemistry,

Mari ne CGeol ogy or Marine Ceol ogy

or Marine Biology."

The requirement of "M Sc.-Ph.D.in Marine Science

or any related subject with outstandi ng acconplishnent of
Teachi ng and Research and also with proven record of
publications in international journals’ was done away with.

A fresh Selection Comm ttee was constituted pursuant to
the 1995 advertisement. It met on 20th May 1996. This tinme
the respondent No. 2 participated. The Commttee
recommended t he appoi ntnent of the appellant. The
appel l ant’ s appoi nt rent was accepted by the Executive
Council and a fornmal order appointing the appellant as
Prof essor of Marine Science was issued to himon 8th June
1996.

The respondent No. 5 filed a second wit petition
chall enging the selection of the appellant. The challenge
was uphel d by the High Court broadly on the followng

grounds:
1) The eligibility criteria as advertised for the
pur pose of selection had been illegally

amended in disregard of the provisions of
the Statutes of the University;

2) The Sel ection Committee was not legally
consti t ut ed;

3) No records had been nmmintained by the
Sel ection Committee as to how the inter-se
gradi ng was done between the candi dat es;

4) The sel ection process was vitiated by bias;
5) The appel | ant was not qualified and did not

possess the essential qualifications as
advertised for the post.
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After the decision of the Hi gh Court, since the
sel ection of the appellant as Professor, Marine Science was
set aside, a special post was created for the appellant by the
Uni versity where he i s now serving.

The first subm ssion raised on behalf of the appellant

is in the nature of a prelimnary objection. According to
him the respondent No. 5 having withdrawn the earlier wit
petition without liberty to file a fresh application on the
same cause of action could not be permitted to re-agitate the
identical issues again

The submi ssion is' msconceived. The first wit
application had been filed on the ground of apprehended
bi as on the part of the respondent No. 2. |In the present
case, the allegation is of actual bias. Furthernore, the
subject matter of the earlier wit application was the
sel ection whi ch was due to be held on 13th Septenber 1995
pursuant to the advertisement issued on 10th August 1994.
The subject matter of the subsequent wit application is in
connection with the adverti sement issued in October 1995
and the sel ection which was held on 20th May 1996. The
subj ect matter of both proceedings being different, the
second wit application is conpetent.

To appreciate the argunents of opposing counsel on

the nerits, the framework of the [ aw wi thin which the events
took place are noted. = The University of Goa was established
in 1984 by the Goa University ~Act, 1984 (hereinafter
referred to as "the Act™). The Act provides for the
managenent and runni ng of the University by Statutes

framed under Sections 22 and 23, Odinances under Section
24 and Regul ati ons under Section 25. Under the Act, the
Lt. Governor of the Union Territory has been constituted ex-
officio Visitor of the University. By virtue of an
amendnment to the Act in 2000, the Visitor is now known as
the Chancellor of the University. The Chancellor “is the
Head of the University. Anpbng the authorities of the
University, we are concerned with the Executive Counci

and the Academ c Council . The Executive Council is the
princi pal executive body of the University (Section 18) and
is empowered by Section 23 (2) to nake Statutes subject to
the approval of the Chancellor dealing with a range of

subj ects including the appoi ntnment of teachers and ot her
academ c staff of the University. The Academ ¢ Council is,
on the other hand, the principal academ c body of the
University and is nandated to ’'subject to the provisions of
the Act, the Statutes and Ordinances, co-ordinate and
exerci se general supervision over the academ c policies of
the University’.

The first Statutes of the University are set out in the
Schedule to the Act. They have been anended fromtime to
time and further Statutes have al so been incorporated in-the
Schedule. W are concerned primarily with Statutes 8 and
15.

Statute 8(1) empowers the Executive Council

"(i ) to create teaching and

academ c posts, to deternine the

nunber and enol unents of such posts

and to define the duties and conditions
of service of Professors, Readers,
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Lecturers and other academ c staff and
Principal of colleges and institutions
mai nt ai ned by the University;

Provi ded that no action shall be
taken by the Executive Council in
respect of the nunmber, qualifications
and the emol unents of teachers of the
Uni versity and academi c staff

ot herwi se than after consideration of
t he recomrendati ons of the Academ c
Council . "

Statute 15 provides for constitution of the Sel ection
Conmittee for making recomendations to the Executive
Council for appointnents of the various posts. The
constitution of the Sel ection Committee varies according to
the nature of the post. For the post of Professor, the

Sel ection Conmmittee is required to consist of the Vice
Chancel l or,a nomi nee of the Chancellor (Visitor), the Head
of the Department and in case of his non-availability, a
person nomi nated by the Planning Board fromits menbers,
the Dean of the Faculty concerned, one Professor to be

nom nated by the Vice Chancellor and three persons not in
the service of the /University nom nated by the Executive
Counci | out of a panel of nanes reconmended by the

Academ ¢ Council for their special know edge of or interest
in the subject with which the Professor as the case nmay be,
wi || be concerned.

According to the respondent No. 5, the amendnent of

the qualifications for the post of Professor of Marine
Science was illegal. It was contended that under Statute 8,
it is the Executive Council which has to prescribe the
qualifications after considering the reconrendations of the
Academ ¢ Council. According to the respondent No. 5, the
qual i fications which were prescribed in the 1995
advertisenent and hand-out issued to the applicants in
connection therewith had not been prescribed by the
Executive Council nor reconmended by the Academ c

Council. Wether this is so or not, this is not a grievance
whi ch coul d have been raised by the respondent No. 5. He
knew that there was a change in the eligibility criteria for
the post yet he applied for the post and appeared at the
interview wi thout protest. He cannot be allowed to now
contend that the eligibility criteria were wongly framed.

We then come to the question of the qualifications of
the appell ant and whether he was qualified to have at al
been considered for appointnent to the post of Professor
If we analyse the 1995 advertisenent and hand-out it
will be seen that the mnimmaqualifications prescribed for
a candi date were that he/she had to be:

(a) an em nent schol ar;

(b) with work of high quality;
(c) actively engaged in research;
(d) with 10 years’ experience in

post - graduat e teachi ng and/or research
at the University/ national |eve
institution including experience of

gui ding research at doctoral |eve

R




9

http://JUDIS.NIC. IN SUPREME COURT OF | NDI A Page 6 of
(a) an out st andi ng schol ar
(b) with established reputation
(c) with significant contribution to
know edge.

For a candidate to be qualified under the second
linb, apart froma brilliant academ c record and having an
est abl i shed standi ng, the candi date nust have been
responsi ble for original research which had added to the
field of the particular science, not in small neasure but
significantly. The appellant has not sought to justify his
appoi nt nent under this [inb but has clainmed that he was
qualified under the first. For the purposes of this
judgrment, we will assune that the appellant fulfilled the
first three qualifications under the first linb. The difficulty
arises in connectionwith the fourth requirenment, nanely,
10 years experience of teaching or research

The appellant clainms in his bio-data that he
conpleted his post-graduation in 1982 and acquired his
Doctorate in the year 1986. On 17th Decenber 1986, he
was appointed as a Lecturer in the University after which he
becanme a Reader on 19th June 1991. The advertisenment was
i ssued in Cctober 1995 and the Sel ection Commttee nmet on
20th May 1996. The appellant clains that if the research
whi ch was conducted by himfor three years in connection
with obtaining his Doctoral degree is counted in addition to
hi s teachi ng experience, he is qualified.

That a candidate can club together his qualifications
of teaching and research to cover the 10 years’ period has
been held in Dr. Kumar Bar Das v. Utkal “University. ' The
guestion still remains would any kind of research at a
Uni versity do? Strictly speakingand as a matter of |ega
interpretation, the phrase 'research at the
Uni versi ty/ nati onal | evel institution’ shoul d' be read
ej usdem generis and in the context of the alternate
qualifications specified viz. 'teaching experience’” and the
| ast phrase ’'includi ng experience - of guidingTesearch at
doctoral level’. In other words, the research nust be
i ndependent such that the researcher coul d gui de others
aspiring for doctorate degrees and not the research where
the researcher is striving for a doctorate degree hinself.
The appellant’s research prior to 17th Septenber 1986 was
pre-doctoral. Consequently and according to the letter of
the | aw perhaps the appellant was not qualified to be
consi dered as a candidate for a Professorship.in 1996 since
he had failed to nmeet the criteria by about four nonths.

However, the Court would not be justified in adopting a
| egal i stic approach and proceed on a technical viewof the
matter without considering the intention of the University in
 ayi ng down the condition of eligibility , since it is for the
Uni versity to decide what kind of research would be
adequate to qualify for professorship. The University had
i ntended, wunderstood and consistently pr oceeded on

the basis that the pre-doctoral research could be counted
towards the 10 years experience clause. So did the
respondent No. 5. VWen the respondent No. 5 applied for
the post when it was advertised in 1994 he did not have 10
years cunul ati ve experience of teaching and post doctora
research. Since he had obtained a doctorate degree in
Noverber 1985, the University also considered his
application and called himfor an interview in Septenber
1985 t hough according to a strict interpretation of the
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eligibility criteria the respondent No. 5 was not qualified.
Finally in Dr. Kumar Bar Das V. Ukal University 1999

(1) SCC 453, this Court in construing simlar eligibility
criteria has held (at p. 458) that the research required could
i ncl ude pre-doctoral research experience.

Then it was said that the Selection Committee was
faultily consti t ut ed. Statute 15 has al ready been quoted
earlier. According to the Registrar’s affidavit, the
Academ ¢ Council had prepared a panel of subject experts
and forwarded it to the Executive Council. The panel as
approved by the Executive Council was (1) Prof. Subba Rao
or Prof. V.V. Mudi ; (2) Dr. J. Samant or Dr. D.
Chandranphan; (3) Prof. K. T. Danmpdaran or Prof. R K
Banerjee, Prof. Subba Rao and Prof. V.V. Mdi had both
regretted their inability to be part of the Sel ection
Conmittee. Dr. D. Chandranohan who had been menti oned
as an alternative choice by the Executive Council was
i nducted i'nto-the panel. According to the respondent No.

5, the panel of experts had been prepared by the Executive
Counci | subject w se, the idea being to have experts from
the specialised fields nmentioned in the advertisenent of
Cct ober 1995. CQur attention was drawn to the fact that
Prof. Subba Rao was Professor, | munol ogy and

Bi ochemi stry and Prof essor Modi was fromthe Depart nent

of Bi ol ogy and Bi ot echnol ogy.

There is nothing on the record which shows that the
Executive Council had ' paired the experts according to
their special field of know edge.” On the contrary, it has not
been poi nted out how t he subjects of | munol ogy and
Bi ochemi stry on the one hand can be paired wth Biology
and Bi ochenmistry and not with Mrine Biology in which
Dr. Chandramphan is stated to be an expert. |In fact each of
the experts had been approved by the Academ c Council as
being fit to be to in the Selection Commttee. The
Executive Council nerely prepared the panel in order of
preference. |If the preferred nmenbers were unavail abl e, the
ot her nmenbers approved by the Academi c Council and
recommended by the Executive Council  coul d be
enpanel | ed. There has thus been no violation of Statute 15

The Hi gh Court, however, held that there was a
further defect in the proceedings. The Sel ection
Comm ttee was constituted by the foll owi ng persons:

1. Prof.N. C. NiganVi ce Chancell or Chai r man
2 Prof.S. Mavi nkurve-Dean of the Faculty Menber
3. Prof. U M X Sangodkar - Head of Departnment Menber
(the respondent No. 2)
4. Prof. D.J. Bhat-Nomi nee of the V.C Menber
5. Ex. Adniral Dr.Menon, Nom nee of the VC Menber
6. Prof. K. T. Danodaran- Subj ect Expert Menber
7.Prof. J. Samant- Subject Expert Menber
8. Dr. Chandr anphan- Subj ect Expert, Menber

but the Report of the Selection Conmittee records,
"Shri/Dr.D. Chandranmohan regretted his/her ability to be
present at the neeting". Wth the absence of Dr.
Chandr anphan the quorum woul d have been inconpl et e.
According to the Registrar’s affidavit, this was a
typographi cal error as Dr. Chandranohan had in fact
partici pated and signed the Report. The statenment of the
Regi strar on oat h shoul d have been accept ed
by t he Hi gh Court, particul arly when
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there was no allegation even on the part of the respondent
No. 5 that Dr. Chandranohan did not in fact sit on the

Sel ection Conmittee.

This brings us to the issue of bias.

Bi as nay be generally defined as partiality or

preference. It is true that any person or authority required
to act in a judicial or quasi-judicial matter mnmust act
impartially. "I'f however, 'bias’ and 'partiality’ be

defined to nmean the total absence of preconceptions in the
m nd of the judge, then no one has ever had a fair trial and
no one ever will. The human m nd, even at infancy, is no

bl ank piece of paper. W are born with predispositions

and the processes of education, formal and infornal

create attitudes which precede reasoning in particul ar

i nstances and which, therefore, by definition, are

prej udices".

It is not every kind of bias which in lawis taken to

vitiate an act. It nust be a prejudice which is not founded
on reason, and actuated by self interest whether pecuniary
or personal. Because of this elenent of personal interest,

bias is also seen as an extension of the principle of natura
justice that no man shoul d be a judge in his own cause.

Being a state of mind, a bias is sonetines inpossible to
determ ne. Therefore, the Courts have evolved the principle
that it is sufficient for a litigant to successfully inmpugn an
action by establishing a reasonabl e possibility of bias or
proving circunstances from whichthe operation of

i nfluences affecting a fair assessnment of the nerits of the
case can be inferred.

In A K Kraipak and Ghers V. Union of |India and
O hers 1969 (2) SCC 262, the Selection Conmittee had
been constituted under Regul ation 3 of the Indian Forest
Service (Initial Recruitment) Regul ations, 1966 for the
pur pose of mmking selections to any State cadre of 'the Al
Indi a Forest Service. The Chief Conservator of Forests was
sel ected. Setting aside the selection, this Court held that the
Chi ef Conservator of Forests being hinmself one of the
candi dat es seeking to be selected to the Al India Forest
Servi ce shoul d not have been included as a nenmber of the
Sel ection Board because of the possibility of bias.

As we have noted, every preference does not vitiate

an action. |If it is rational and unaccomnpani ed by
consi derations of personal interest, pecuniary or otherw se, it
woul d not vitiate a decision. For exanple, if a senior officer

expresses appreciation of the work of a junior in the
Confidential Report, it would not anpbunt to bias nor would it
preclude that senior officer frombeing part of the
Departmental Promotion Comittee to consider such junior

of ficer along with others for pronotion

In this case, the respondent No. 5 has relied on the
note quoted earlier to allege bias against the respondent No.
2. No doubt the respondent No. 2 has, in the note, |avished
prai se on the performance of the appellant. As the Head of
the Departrment it would be but natural that he fornmed an
opinion as to the abilities of the Readers worki ng under
him It is noteworthy that it was not the respondent No. 5's
case that the respondent No.2's praise of the appellant was
unnerited or that the respondent No. 2 had any extraneous
reasons or reasons other than the conpetence of the
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appel l ant for selecting the appellant’s as Professor. W are
al so not persuaded as the H gh Court was, to infer bias
nerely because at the previous selection in Septenber 1995
the appel l ant was found unsuitable. |If the outcone of the
previ ous sel ection was conclusive as to the non-suitability
of the appellant for all times to cone, it was concl usive as

far as the respondent No. 5 as well. Yet the respondent No.

5 applied agai n because he knew that a reappraisal by a new
Sel ection Committee at a later point of tine mght yield a
different result.

As for the failure to keep any record as to the grading

of the candi dates under Statute 15, the procedure to be
foll owed by the Selection Commttee in making
recomendati ons are required to be such as may be laid

down in the Ordinances. ~No O dinance was drawn to our

noti ce which prescribes a particular node of rating the
respective nerits of the candi dates. When appointnents are
bei ng nade to posts as high as that of a Professor, it may
not be necessary to give marks as the nmeans of assessnent.
But whatever the method of nmeasurenent of suitability used
by the Selection Committee, it was an unani nous deci sion
and the Courts will, in the circunstances obtaining in this
case, have to respect that.

Accordingly, we set aside the decision of the
H gh Court and allow the appeal but~ w thout any order as
to costs.
.J
(S. Raj endra Babu)

.J.
(Ruma Pal)

January 29, 2002




