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ACT:

Export Control -- Manganese O e--Notifications canal i si ng
export and preventing new entrants from exporting--Consti-
tutionality of --State Trading Corporation--Mnopoly of
export created in favour of--If infringes fundamental right
to carry on, trade--Notification dated May 26, 1958--Exports
Control Order, 1958--Inports and Exports (Control) Act, 1947
(18 of 1947), s. 3--Constitution of India, Arts. 19 (1) (9)
and 19 (6).

HEADNOTE:

There was little internal demand for manganese ore and’ it
was extracted nmainly for exporting out of- India. Though
previously there was no restriction on the grant of  export
i cences from 1956, the Central CGover nirent started

controlling and restricting the export of manganese ore’. On
May 26, 1958, the Central Governnent issued a notification
which contained the policy statenent for the period July
1938 to June 1959 under which export quotas were to be
granted only to established shippers and ni neowners who had
exported from 1953 onwards and to the State Tradi ng
Cor por at i on. M ne owners, |ike the appellant who did not
have an) export performance in the wearlier ),cars were
excluded fromthe schenme. They could sell their ore only to
the established shippers are to the Corporation which they

could do only. at unremunerative prices. By subsequent
policy statements the export was canalised entirely through
the Corporation. Section 3 of the Inports and exports

(Control) Act, 1947 enpowered the Central Government to make
orders restricting or controlling the inports and exports of
goods. The Central Covernment made the Exports Contro
Order, 1958, «cl. 6(h) of which enpowered the Centra
CGovernment and the licensing authority to refuse to grant a
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licence "if the licensing authority decides to canalise
exports t hrough special or specialized agenci es or
channel s". The Notification of May 26, 1950, was issued

under <cl. 6(h). The appellants contended: (1) that the
wi t hhol ding of the right to engage in the export trade from
a cl ass of m neowners constituted an unr easonabl e
restriction on their fundanental right guaranteed under Art,

19(1)(g), (Il) that cl. 6 (h) of the order was ultra vires
the Central CGovernment as s. 3 of the Act

74

permtted it to place restrictions only on goods and not on
the persons who might participate in the export, and (iii)
that the notification by which canalisation of exports was
affected was outside the contenplation of" agency and
channel under 1. 6 (h).

Held (per Sinha, C J., Ayyangar, Muidhol kar and Aiyar, that
the restrictions -and control-inmposed on the export of
manganese . ore by the Central CGovernnent were |legal and did
not offend Art. 19(1) (9g).

The restriction or control in the formof channelling or
canalising the trade was not outside the limtations which
ni ght be inposed on export trading by s. 3 of the Act and
consequently cl. 6 (h)y of the Order permitting canalisation
of exports was within the rule making power of the Centra

Gover nrent . The /'power to inpose restrictions was not
confined to goods /but extended to ‘persons also. The
canal i sing of the exports through the established shippers
and- m neowners was unobj ectionabl e; canalising through the

State adding Corporation and -the progressive i ncrease
through he corporation was a reasonable restriction in the
interests of he general public. The ~obj ect of these

restrictions and control was to enablea regular supply of
uniform quality of he ore to the foreign buyers so ~as to
ensure the optinmum earning of foreign exchange by the
country, and this could rest be attained with t he
Corporation as the main agency engaged in the trade. The
State Trading’ Corporation was a "special" agency or channe
as contenplated by cl. (h) and the canalising could be done
through it. A special agency is one which is nmore likely to
achi eve the object than other gencies or to achieve it in a
| arger 'neasure than others. Canalising necessarily inplied
n of sonme groups, and if the canalising was

valid the appellant could not conplain that he had been
excluded fromthe export trade.

Per Subba Rao, J.-The Notifications and policy  statenments
whi ch destroyed the trade of mne owners like the appellant
did not inpose reasonable restrictions on their fundanenta
rights and violated Art. 19 (1) (g). The <creation of a
nonopoly or near nonopoly for the export of nanganese ore in
favour of the State Trading Corporation could only be
achieved by a law nade in conformity with Art. 19°(6) (ii)
and not by administrative action i ke i ssuing of
notifications and policy statement. The power conferred on
the authorities wunder cl. 6 (h) of the Order to canalise
exports through special or specialized agencies or channels
was well within the power conferred on the Central Govern-
ment by s. 3 of the Act. Further, the State Trading Corpo-
ration was a "special" agency within the neaning of cl
6(h).

75

But the canalising had to be done in such manner that al
persons engaged in the trade could participate in the export
of the ore and no one was conpl etely excl uded.

t he

excl usi o
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JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Civil Appeal No. 226 of 1961
Appeal fromthe judgnent and order dated Cctober 22, 1959,
of the Bonbay Hi gh Court (Nagpur Berch) at Nagpur in Specia

Cvil. Application No. 63 of 1959.
A S. Bobde, G L Sanghi and Ganpat Rai, for the
appel | ant .

C. K. Daphtary, Solicitor-General of India, Bihan Narain
and P. D. Menon, for the respondents.

1962. April 16. The Judgnent of the Court was delivered by
AYYANGAR, J.-This appeal cones before us by virtue of a
certificate, of fitness granted by the Nagpur Bench of the
H gh Court of Bombay under Arts. 132(i) and 133(1)(c) of the
Consti tution. It arises out of a petition filled by the
appel I ant under Art. 226 of the Constitution before the Hi gh
Court of Bonbay ~at Nagpur inpugning the constitutiona
validity of certainnotifications and directions issued
under 'the Inports and Exports (Control) Act, 1947, and the
Export Contr ol Order, 1958, f.ranmed t her eunder and
substantially prayed that the Joint Chief Controller of
I mports & Exports, Bonbay inpleaded as the first respondent
should be directed to consider the application of the app-
ellant for the grant of a licence to enable him to export
certain nmanganese’ ore which he had won from his mnes,
without reference to the inpugned notifications. Thi s
petition was dism ssed by the | earned Judges of the High
Court who, however, granted the appellant is certificate
whi ch has enabled himto file this appeal
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A few facts are necessary to be stated to appreciate the
exact, grievance of the petitioner and the grounds upon
which the notifications etc. issued by governnent are stated
to contravene the Constitution and-in particular to infringe
the freedomgranted to the appellant under Part 111 of the
Consti tution. The appellant is a |essee of certain
nmanganese mnes in two areas of Madhya Pradesh. The |eases
are stated to have been granted to himin the years 1953 for
a period of 20 years each, with an option for renewal if the
appel l ant so desired, under the Mneral Concession Rules
1949, for a like period. It is an admtted fact that the in
et er nal demand for manganese ore in India is very
i nconsi derable, so that the ore is extracted nostly for the
purpose of being exported out of India. Having regard to
the date when the appellant obtained the mning1leases, he
could not have won any appreciable quantity of the netal
during 1953, nor, of course, could he hare exported any
guantity of the ore won by himin or prior to the year 1953.
It is now necessary to set out the history of the
restrictions on the export of manganese ore from 1953 up to
the date relevant to the petition to understand the points

sought to be made on behalf of the appellant. Prior to
1953, i. e., at atime before the appellant entered the
manganese ore business, export of manganese ore was freely
licensed, i. e., the combdity was subject to restriction as

regards export, nor was any control exercised by governnent
on the allotrment of wagons for the novenent of manganese
ore. As the export of the ore began to expand from that
date, the Railways found thenselves unable to neet the
i ncreased demand for wagons and were forced to regulate the
appel l ant of such wagons. The governnent al so took a hand
in regulating the
77

noverent of wagous by evolving a systemof registration of
shi ppers for whompriority in the allotnent of wagons was
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ensur ed. It has to be added that this regulation and
control over wagon allotnment and wagon novenent was
coordinated with and correlated to certain changes which
were effected for regulating the export of the conmodity
itself.
Section 3 of the Inports and Exports (Control) Act, 1947 (to
be referred hereafter a,; the Act) enacts :
"3. Powers to prohibit or restrict inports
and exports-(1) The Central Governnent say, by
under published in the Oficial CGazette,, make
provisions for prohibiting, restricting or
otherwise Controlling, in all cases or in
specified classes of cases, and subject to
such exceptions if any, as may be nade by or
under the order
(A) the Inport, export, carriage coastw se or
shi pnent ~as ships stores of goods of any
speci fi ed description.
(b) the bringing into any port or place in
India of goods or any specified description
intended to  be taken-out of India w thout
bei ng reserved fromthe ship or conveyance in
whi ch they are being carri ed.
(2) Al'l goods is which any order under sub
section (1) applies shall be, deened to be
goods /of which the inport or export has been
prohibited or restricted under section 19 of
the 'Sea Customs Act, 1878 (VIII of 1878) and
all the provisions of that Act shall have
ef fect accordingly, except that section 183
thereof shall have effect as if for the word

"shal |’ there in the wor.d nay wer e
substituted.
78

(3) Notwi t hstanding anything contained in
the aforesaid Act, the Central Governnent nay,
by order published(in the Oficial Gazette,
prohibit, restrict or inpose conditions on the
cl earance, whether for home consunption or for
shi pnent abroad of any goods or cl ass of goods
imported into India."

Under the powers conferred by this section the
Central Governnent issue the Exports Contro
Order, 1958 (or shortly the Control~ Order),
cl. 3 of which provided that “no person shal
export any goods of the description specified
in Sch. | except under and in accordance wth
a licence granted by the Central Governnment or
by any officer specified in Sch. M.
Manganese and iron ore were specified in the
first schedule. Cause 6 of this order sets
out the grounds upon which the Central Govern-
ment or the Chief Controller of Exports and

Imports may refuse to grant a |I|icence or
direct a licensing authority not to grant a
l'icence. In view of certain points urged

before wus it would be convenient to set out
this clause in full

"6. Refusal of licence.-The Central Governnment
or the Chief Controller of Inports and Exports
may refuse to grant a license or direct any

other |licensing authority not to grant a
licence
(a) if the application for the Ilicence does

not confers to any provision of this O der
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(b) if such application contains any false,
or fraudul ent or m sl eadi ng statenent;
(e) if the applicant uses in support of the

application any docunent which is false or
fabricated or which has been tenpered wth;

(d) if the applicant on any occasion has
tempered with an export |icence or has
79

exported goods without a |licence where it is
necessary, or has been a party to any corrupt
or fraudulent practice in his conmer ci a
deal i ngs;

(e) if the application for an export |icence
is defective and does not conform to the
prescribed rul es;

(f) if the applicant commits a, breach of
the Export Trade Control Regul ati ons;
(9) if° the appellant is not eligible for a

licence in accordance with the Export Trade
Control Regul ati ons;

(h) if the licensing authority decides to
canal i se exports t hr ough speci al or
speci al ized agenci es or channel s;

(1) if the applicant is a partner in a

partnership firm or a director of a private
l[imted conpany, which is for the tinme being
subject to any action under clause 8;
(j) if the applicant-is a partnership firm
or a private limted conpany, any partner or
di rector - whereof, as the case may be, is for
the time being subject to any action under
cl ause 8."
The first restriction on the export of nmanganese and iron
ore was inposed in June, 1956 when the Mnistry of Conmmrerce
and |Industry issued a public notice on June 26, 1956,
setting out their policy as regards export during the half
year July to Decenber, 1956. After reciting that the
government were convinced that the then existing trading
nmechani sm as regards the export of ores was inadequate to
code with the devel opnents which had taken -place "in the

purchasing countries, it went on to add that persons who
entered into contracts
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with foreign buyers bad been wunable to fulfil their

conmitments whi ch had caused i nconveni ence to foreign buyers
and so undermned the latter’s con fidence in the capacity
of this country to maintain an assured line ~of supply.
In order, therefore, to overconme the obstacle in the way of
augnenting foreign exchange earnings from the  expert of
these ores, the Government declared that they would, help in
reorientating the trading in ores on nore rational ‘lines and
that for this purpose they proposed to canalise the export
of ores in a progressively increasing neasure through the
State- Trading Corporation which would inits turn rely  on
the mning interests in the country and use the existing
trade nmechanism to the extent practicable. For these
reasons, they announced that a regul ation would take place
of the expert of these ores during the half vyear July-
December, .1956 through three cl asses of exporters:

(1) Established shippers who woul d be granted export quotas
on the average of the quantities exported during the years
1953, 1954 and 1955.

(2) M neowners based on a annual average of the quantity of
ore on which royalty was paid during the calender years
1953, 1954 and 1955, and
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(3) The State Trading Corporation which would be given a
guota on an ad hoc basis. It is only necessary to nention

that the State Trading Corporation which is a Corporation
owned and controlled by the Union Governnent cane into
exi stence by registration under the Indian Conmpanies Act in
May, 1956. Rail transport facilities co-extensive with the
guota granted, were also assured for those to whom quotas
were granted. There were clarifications and unsubstantia
variations of this Press Note to which, however, it is riot
81

necessary to refer as they are not material to the points
now i n controversy.

It will be noticed that the control thus exercised and the
restrictions thus inposed, mneowners who had not entered
the field before 1953 were excluded fromthe grant of any
export quota.. By a public notice dated Septenber 4, 1956,
the Mnistry of Commerce, however, announced that the case
of these "newconers" was receiving their attention and that
an announcenent in that regard woul d be made in due course.
The same policy and the sane basis of allocation was
continued for the' next half year January to June 1957. For
the period July, 1957 to June, 1958, (the governnment having
now started pursuing the policy of announcing their quotas
for a year instead of for six nonths), a Press Note was
i ssued on June 1, /1957, by which exporters and m neowners
were allotted a quota equivalent to 60 per cent of their
exports nmade in 1958 or 1956 to be selected by them The
guota thus rel eased was nmade avail able for being allotted to
the State Trading Corporation on an ad hoc basis and the
Press Note added: "The State Trading Corporation wll be
allotted in adequate quota to enable themto nmaximse the
exports of manganese ore. The Corporation are being advised
to seek the co-operation of established trading and ' nining
interest to make this effort a  success". Here again
certain unsubstantial nodifications were made by further
Press Notes but to these we shall not refer.

As regards the next period July 1958 to June /1959,the
pol i cy-deci sion of the governnent was indicated by 'a Public
notice i ssued on May 26, 1958. |In the course of this Press-
statenent the Governnment of India stated that they had been
keepi ng under constant review the working of the

82

policy announced by them under the Press Notes to which we
have already referred, and that they bad cone to the
conclusion that the long-terminterests of lndian Manganese
ore would be better served if the export policy were to
di scourage fragmentation of quotas and encourage bul k con-
tracting, nmovenment, and shipnment of ores. At the sane tine,
the Government expressed their keenness to nmai ntai n

continuity in the export arrangenents to the ext ent
practicabl e. Havi ng regard to these factors, they went on
to state:

"CGovernnent have decided that for the ' period
July 1958 to June 1959, the export of
manganese ore will be regulated as foll ows.

(i) The established shippers, the m neowner,
exporters and’ the state Trading Corporation

will be given an allotnment of quota for a
gquantity equal to the quota for 1957-58.
(ii) Firns and parties whose i ndi vi dua

allotments are small are advised to form Co-
operative or linted conpanies."
At the date when the wit petition out of which this appea
arises was filed, the polioy-statement of May 26, 1958, was
in force and it was the validity of the restriction and
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control exerci sed by it t hat was chal | enged as
unconstitutional in the petition filed by the appellant.
The position at that date may be sunmarised as foll ows:
(1) Fromand after July 1956 the export of nmanganese ore
had been controlled or restricted.
(2) The restriction had taken the form of allotment of
guotas for export granted to: (a) established exporters,
i.e., conprising the category of these who had exported from
1953 onwards , (b) mne-owners who had simlarly exported
t he

83
ore won by themwith a simlar limtation as to the year
when they shoul d have exported, and (c) The State Trading
Corporati on which was granted an export quota on an ad hoc
basis to cover every other quantity which could be exported
and for which a foreign market could be found. Traders and
m ne-owners who had not any export performance to their
credit ~in earlier years were excluded fromthe schenme and
though' the governnment were repeatedly stating in their
public statenents that the case of these persons terned
"newconers” woul d be considered, thi's had never been done.
The appellant fell within the |ast category and was not
eligible to any export quota and therefore could not export.
The result was that ‘the ore won by himhad either to be sold
(a) in the internal nmarket which, as stated earlier, was a
very restricted one, this because the 'steel producing
concerns which were the principal or practically the only
consuners of the ore'in the country bad their own mnes from
which the ore required by themwas won, and (b) in the
absence of an internal market the mned orehad to be sold
either to established shippers or to the State Trading
Cor por ati on. In regard , to established shippers, their
guota of export was being progressively reduced, 'so that
their demand for ore naturally shrank ~and unrenunerative
price had therefore to be offered by the "newconmers" to
induce themto buy. The only other possible buyer was the
State Tradi ng Corporation which was being granted quotas on
an ad hoc basis sufficient to enable it to get all 'the good
ore which it might buy for which there mght be a foreign
buyer . In regard to the State Tradi ng Corporation, there
was an allegation nmade by the appellant, by reference to a
circular issued by the Corporation on April 20, 1957, that
the ternms offered for the purchase of ore were unfair-to the
sellers because of the excessively large conmission it
demanded. It shoul d, however, be
84
stated that the State Tradi ng Corporation was not - inpl eaded
as a party in the wit petition in the Hi gh Court, nor. any
relief sought on the basis of that allegation. The
circunstance was relied on nerely to enphasi se the hardship
caused to the appellant fromthe exclusion of those who had
no expert performance in the years which were fixed as the
basic years for the allotment of an export quota to
m neowners. The State Trading Corporation being owned —and
controlled by, the Central Governnent is an agency  or
instrument of governnment for effectuating its commercia
policy. |If in the performance of its duties as such public
authority it acts in any inproper or unfair manner it would
be subject to the control of the Courts but as no relief
based on such a conplaint was clainmed by the appellant, it
is not necessary to pursue the point or examine its nerits.
The case of the appellant has to be judged on the basis of
two adnmitted features resulting fromthe policy statenents
of CGovernnent we have set out earlier : (1) That mineowners
who were "newconers", i. e., not having export perfornmance
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in certain basic years, were excluded from direct
participation in the export trade, but these persons had, in
view of the practical absence of an internal narket for
manganese ore to sell their goods to others. who had been
granted facility for export. (2) That the category of
persons to whom they could sell their ore were two (a)
Est abl i shed shi ppers, and (b) The State Tradi ng Corporation

and with the nature of this narket as al ready descri bed.

The question raised for consideration by the appeal is
whet her the withholding of the right to engage in export
trade from this class of mneowners constitutes an
unreasonabl e restriction on their right to carry on business
guaranteed by Art. 19 (1) (g) of the Constitution.

85

Pausing here we mght put aside one matter which is beyond
the pale of controversy, and that is that the constitutiona

validity of s. 3 of the I'mports & Exports Control Act, 1947,
which fornms as it were the ultimate root from which the
i mpugned notifications and executive actions spring is
conceded. The points wurged by |earned Counsel for the
appel lant-— were two : (1) Cause 6 (b) of Exports Contro

Order 1958, was beyond the rul emaki ng power under s. 3 of
the Inports & Export Control Act, 1947, (2) Even if el. 6
(h) and the "canalising" of exports through "special" or
"speci al i sed" agencies or channels be valid, the notifica-
tions by which the canalisation was effected are outside the
contenpl ati on of the 'agency or channel ' under el. 6 (h).

Bef ore proceeding further it is necessary to nention that
the constitutional  validity of el. d (h) of the Export
Cont r ol Order 1953 was not ~disputed before us, the
controversy in relation to it having been concluded by the
decision by this Court in @ ass Chatons Inporters and Users
Association v. Union of India (1). The argument in. support
of the contention that el. 6 (h) was beyond the terns of s.
3 of the Act was briefly this : Section 3 of the Act by its
| anguage, its setting and context permts restrictions or
controls only in regard to goods which are the /subject-
matter of export and does not ‘permt restrictions / being
i nposed on persons engaged in the export trade. In’ other
words, the Central Government is enabled by anotified order
under s. 3 of the Act (a) to specify the goods in respect of
which the control or restriction is to be exercised, along
with (b) a matter which this necessarily involves, 'viz.,
the quantities that may be exported, (e) the quality of -the
goods that mght pass out of the country and (d) as regards
the destination to which they m ght be exported. But the
restrictions could not extend any further. An

(1) AIl.R 1961 IS.C, 1514.
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order wunder s. 3 cannot nmake provisions restricting the
persons who might participate in export trade, restrict
ei ther their nunber or inmpose qualifications which they nust
satisfy before being permtted to export. Besides, even if
a notified order mght validly prescribe the persons who
m ght participate in the export trade, still it did not
aut horise an order which would so canalise or channel the
persons who m ght engage in the export trade as practically
to create a nonopoly in favour of any particul ar person or
group which is what r. 6 (h) has effected.

The argunent was put in a slightly different form by
reference to the provisions of Art. 19 (6). Article 19 (1)
(g), after guaranteeing to all citizens the right to carry
on any occupation, trade or business, had gone on to provide
in cl. (6) the restrictions which may constitutionally be
i nposed on the right thus guaranteed, and the clause as it
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now stands after the first Amendnent of the Constitution
reads. to quote the material words :
"Not hing in sub-clause (g) of the said clause
shal | affect the operation of any existing | aw
in so far as it inmposes, or prevent the State
from making any |aw i nposing, in the interests
of the general public, reasonable restrictions
on the exercise of the right conferred by the
said sub-clause, and, in particular, nothing
in the said sub-clause shall affect t he
operation of any existing lawin so far as it
relates to, or prevent the State from making
any law relating to,-
(1)
(ii) the  carrying on by the State, or by
corporation owned or controlled by the State,
of any trade, business,. industry or service,
whet her to the exclusion, conplete or parti al
of citizens or otherw se".
87
The effect of the policy statements and directions to the
licensing authorities -issued by virtue of the power s
conferred by el. 6 (h)y of the Export Control Order 1958 had
resulted in the creation of a nonopoly or a near nonopoly in
favour of the State Trading Corporation. It was urged that
the creation of such a nonopoly could on the |I|anguage of
Art. 19 (6) (ii) be effected only by the State making a |aw
in relation to the matters there set out. Nei t her the
Export & Inmport Control Act, 1947 nor even the notified
order made there under-The Export Control Order, 1958 could
be said to be ""alawrelating to the carrying on by the
State of any trade, business, industry or- service" and
therefore the validity of the preferential treatnent granted
to the State Tradi ng Corporation could not be justified or
uphel d by reference to the anendment effected to el. (16) by
the Constitution (First Amendnent) Act, 1961. So nuch could
be accepted. But this, however, (| eaves for consideration
the questi on whet her the provision now inpugned coul d not be
sustained as "a reasonable restriction" on the exercise of
the rights conferred by sub-cl. (g) of Art. 19 (1) “in the

interest of the general public i. e., on the opening words
of para 1 of cl. (6). But as pointed out already, the
constitutional ’'validity of el. 6 (h) in so far as it

permts the canalising or channelling of the export-trade is
no longer res integral this having been upheld in the d ass
Chat ons case (1).

In the circumstances, the very narrow question f or
consi deration, is whether the restrictions and control . for
whi ch provision mght be nade by s. 3 would not  include a
provision for canalising the trade in any particul ar

conmodi ty. W are clearly of the opinion that t he
restriction or control in the form of channelling or
Canalising the trade is not outside the limtations which

m ght be inposed on
(1) Al.R 1961 S C. 1514,
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export trading by s. 3 and that consequently el. 6(h) inits
present formis within the rul e-making power conferred on
the Central Government by s. 3 of the Act. The argunent
that the restrictions which could be inposed or the contro

whi ch m ght be exercised on exports by orders nade under s.
3 of the Act, could not extend to restrictions on persons
who mght be permitted to engage in the export trade has
only to be stated. |If the quantumof the export in a
commodity could be restricted, the control that would




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 10 of 22

effectuate this mnust necessarily extend to the persons
engaged in or desirous of engaging in the export of that

conmodi ty and this would a fortiori be so, if t he
restriction takes the formof a prohibition of exports in a
conmodi ty al t oget her. If therefore the control or

restriction could legally extend to the persons who are
engaged in the trade; it would appear to follow as a | ogica
step that the restriction mght take the form of classifying
the persons who night participate in the trade and the
conditions subject to which any particular class mght be
permtted to do so. It would be a matter of policy for the
CGovernment to determne, having regard to the nature of the
commodity and the circunstances, attending the export trade
init, to lay down the basis for the classification between
groups and fix their relative priorities etc. Wen el. 6(h)
permits "canalising" or the "channelling" of exports through
sel ected agencies it does not no nore than nake provision
for the classification into groups etc. which but one of the
nodes which the ‘*"control" under.a. 3 of the Act mght
assunme.
The next point-to be considered is whether the notifications
issued by which (1) the export trading in manganese ore is
confined to three groups of persons engaged in the trade,
viz., (a) established shippers, (b) mne-owners, and (e) the
State Trading Corporation, the two forner being allotted
guot as
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based upon the export effected by them during certain basic
years, (2) the progressive reduction in the quota of groups
(a) & (b) with aviewto enable the available export
busi ness to be handl ed by the State Tradi ng Corporation, and
(3) as a necessary result of the above the elinination from
the export trade of the class known . in the trade as. "new
coners" was permitted under el. 6(h) of the export ' Contro
Order, 1958. It would be seen fromthe above that there are
two grievances of the appellant which are inter-related: (1)
The first consists in the conplaint regarding the quota
allowed to the established shippers and nm neowners who had
an export performance during a basic year. Learned Counse
however, did not put this forward as any serious grievance
because persons falling within those already in the trade
and the appellant who wants to come into the export trade
could not legitimately object to those already in it~ being
allowed facilities or licences for effecting exports. In
his petition before the High Court the appellant raised a
conpl aint that the basic years fixed in the policy statement
were arbitrary but the fixation of any year must be so, and
if the Governnent fixed as a basic year, a period three

years before the announcenent of the policy, i.e., took'into
account perfornance within a period of three years before
t hat dat e, we do not see any unr easonabl eness or

arbitrariness about it. (2) It was in regard to the
inclusion of the State Trading Corporation anong ‘those
entitled to export and the increasing quota given to it on
an ad hoc basis wthout reference to any ant ecedent
performance that the main attack was directed and it was
this that |earned Counsel stated ambunted to a nonopoly
whi ch was not countenanced by the law. It will therefore be
sufficient for us to confine attention to the grounds upon
whi ch the successive notifications which afforded increasing
facilities to the State Trading Corporation for export were
chal | enged.
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Pausing here it would be convenient if we set out the
reasons why according to the respondent the State Trading
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Cor por ati on was preferred as a principal agency for
canalising the export trade in this comobdity. The vita
necessity of export earnings for sustaining national econony
not being a matter of controversy, the question which the
government had to consider was how best to ensure the
optimum earning fromexports of manganese ore. India has no
nonopoly in the production of this ore and consequently the
price of the commodity in the foreign market i s dependent on
worl d-wide factors. Having regard to the use to which the
ore is capable of being put, viz., by steel factories in the
production of steel, the foreign buyers, (and in this one
factor to be taken into account is that in several foreign
countries external trade is conducted t hrough State
agencies), are insistent that there shall be a regular
supply of ore of uniformquality. There had been conplaints
in early vyears, when the trade in the comopdity was
unrestricted and not under any control, that the quality of
the ore supplied was not according to sanple, wth the
result that ~even the trade of those who took pains to
maintain  their quality of supplies suffered. It was in
these circunstances that governnent stepped in 1956 by
i mposing restrictions and by assuring the foreign buyers of
a regular supply through the mechanism of the controls
exercised in this country. These facts were not disputed.

It is wth this/ background that the <challenge to the
validity of the notification has to be considered and
answer ed. The inposition of any -restriction on those
entitled to engage in any trade woul d necessarily mean that
those who do not conformto the criteria laid dowmn would be
denied the right to participate in that trade; and this
woul d be a fortiori so if the restriction takes the form of
91

canalising of the trade in a conmodity,” for canalising
necessarily inplies the exclusion of sone groups. |
therefore s. 3 of the Act permits arule to be nade for
canal ising export trade in a commodity and such canalising
is not unconstitutional, it would necessarily followthat a
person cannot have a legally sustainable conplaint that he
is elimnated fromanong the groups entitled to participate
in the trade. The question whether the canalising has been
properly done in the sense that the groups selected are no
better than the groups elimnated poses a very different
probl em and if that were nmde out a guestion of
di scrimnation mght conceivably arise. W shoul d, however,
hasten to point out that it is not the case of the appell ant
that the established shippers and the nineowners to whom
guotas have been allotted,in addition to the State Trading
Corporation have been inproperly included in the group of
persons entitled to participate in the export trade, and
t hat apart, there is a rational and very proper
classification between those who have experience- in the
trade and the newconers who do not possess these experience.
In other commdities concerned in export or inport,  new
coners i.e., those with no previous experience in the export
I ine but who have experience in other branches of the trade,
have been allotted quotas, though this should depend upon
the circunstances of each trade. It has not been suggested
that previous experience in the export trade would not be a
val uabl e qualification for the grant to a person or group of
a quota, and even a preferential quota in the export trade
in the coomodity with which we are now concerned. It Wuld
thus appear that if the notifications had confined the
entire export trade to those with previous experience, no
| egal objection could have been taken to the notifications
on the argunents addressed to us by | earned. Counsel for
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the appellant. In such a state of circunstances the
appel | ant woul d have been excl uded but
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he could not still conplain that he was illegally elinmnnated

because this exclusion was necessary consequence of
channelling or canalising of the exports through persons
with previous experience in the field.

The real grievance of the appellant was that in preference
to himand those like him who win the ore to be exported,
t he State Trading Corporation which had Do previ ous
experi ence of the export trade should have been selected as
the agency for canalising exports. There is no doubt that
if the only test of differentiation was previous experience,
the preference of the State Trading Corporation to the
appel l ant and the others of the class to which he bel ongs,
m ght not be justified, but that is not the sole test by
which the matter has to be judged. W have set out earlier
the grounds upon which choice of the State Tr adi ng
Corporation as the agency for effecting the export trade was
det erm ned by the governnent -and we consider that for those
reasons there was nothing inproper in the choice, but that
on the other hand the object of the export trade, viz., the
earning of foreign exchange to the maxi mumwi th benefit of a
| ong range character for exports fromthis country could be
expected to be attained with the State Trading Corporation
as the min agency engaged in the trade. W do not
therefore consider that there is _any substance in the
argunent of the | earned Counsel for the appellant that the
choice of the State Trading Corporation and the granting to
it if quotas on an ad hoe basis was either beyond the powers
conferred wupon the licensingauthorities under cl. 6(h) of
the Export Control Order or was otherw se open to objection

There was one other matter that was urged in this
cconnection to which it is necessary to refer. Cause 6(h)
enabl es the licensing authorities to canalise exports
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"t hrough special or specialised agencies, or channel's". It
was urged that the State Tradi ng Corporation was neither a
special nor specialised agency or channel and that on that

ground the choice of the corporation was outside 6 (h). We
are wholly wunable to accept this argunent. VWat ever the
term "specialised' mght nean, the word "special"” can  not

bear the construction that it nust be, an expert agency in
that line, in the sense that it possesses a type of previous
experience whi ch cannot be clained by others. Wthout going
so far as to say that a special agency or channel might nean
nerely a designated agency, it would be proper to construe
the word as neaning, an agency sel ected having in view the
purpose for which the channeling or canalising has to /take
pl ace. In other words, an agency would be "special' if
having regard to the purpose for which the canalising takes
place it is nore likely to achieve that objective than other

agencies or achieve it in a larger neasure than others. In
that sense we have no hesitation in holding that the State
Trading, Corporation mght be a "special" agency or a

channel for the purpose of enabling the country to nmmintain
and foster the continuity of its trade in the commodity by
ensuring exports in adequate quantity and of proper quality.
In this state of circunstances the elimnation of the class
to which the appellant bel ongs, viz., newconers who had no
previous experience of the export trade during the basic
year or earlier was the result of enforcing a pernmitted
nmethod of control and a type of restriction which it was
| egal |y conpetent to be inmposed under 6 (h). In the case of
other commodities, "newcomers" have been granted a quota.
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That however naturally depended upon the nature of the
trade, the nature of the export market and other factors
which it is the province of government to take into account.
Havi ng stated this |legal position, we would hasten to
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add that it was not the view of the Governnent that the
export trade in nmanganese ore was such into that t hat
newconers could never be permtted trade is clear from the
several, policy-statenents thenselves in which, from tine
to, time, they conveyed an assurance that the allotment of
guotas to the "newcomers" was under consideration. In the
case of a commdity |ike manganese ore for which there is
not much of an internal nmarket the denial of a right to any
group or we shall add, to any individual to export would in
effect affect himadversely forcing himto sell to others
who have been given such afacility. Persons like the app-
el lant were being fed on hopes of sone relief to themand it
was a case not merely of hope deferrer naking the heart
sick, 'but of  dashed hopes that led the appellant to
approach. the Court for relief. Though we consider that the
appel l ant-_has no legal right tothe relief that he sought,
his grievance is genuine and it would be for the Governnent
to consider how beat the interest of this class should be
protected and it is nmade worth their while to win the ore so
as to expand, foster and augnent the export trade in this
val uabl e conmodity.

Reverting to the legal points raisedin the appeal, it
appears cleat to us that on the prenmises (1) that s. 3 of
the Import & Export Control Act, 1947 is a valid piece of
l egislation, (2) that cl. 6 (h) of the Export Control Order
is within the rul enaki ng power of the Central Governnent and
is constitutional, there is no escape from the conclusion
that no legally enforceable right of the appellant has been
violated for which he could seek redress; under Art. 226 of
the Constitution.

in this view it is unnecessary to consider whether the
appel | ant having prayed primarily for the issue of a wit of
mandanus to direct the licensing authorities to consider his
application for
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an export licence for the half year current at the date of
the petition ’',without reference to the ternms of the

i mpugned notifications and policy statenent” and that half
year having | ong ago gone by, he could be granted any relief
by the High Court on his petition or by this Court on his
appeal. It is possible that in such circunstances a person
si tuated like the appellant might be entitled to a
declaration as regards the validity of the restrictions
i nposed which continue to be in force even beyond the /half
year or year to which the licence relates. It is  however
unnecessary to pronounce upon this question which does not
really arise for consideration in view of the conclusion
that we have reached that the restrictions and control to
which the trade has been subjected are legal and justified
by the Act and the Rules franed there under

The result is that the appeal fails and is dismssed. There
will, however, be no order as to costs.

SUBBA RAO, J.This appeal by certificate is directed against
the judgment of a division Bench of the H gh Court of
Judi cature for Bonbay, Nagpur Bench, di sm ssi ng the
application filed by the appellant under Art. 226 of the
Constitution praying for the issue of an appropriate wit
"directing the first respondent to grant an export licence
in his favour.

The facts giving rise to this appeal may be briefly stated.
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The appellant is the | essee of manganese mines situated in
the State of Madhya Pradesh. He carries on the business of
mning and selling the ore raised therefrom There is
practically no internal market for nanganese, and nobst of
the manganese produced in Indiais exported to foreign

countries. The internal trade in regard to mnmanganese ore
being negligible, it nay be ignored
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for the purpose of this case. Till about the mniddle of
1956, mners, including the appellant, were free to dea

with foreign buyers for exporting their products and to sel
them at their sidings to exporters or to carry themto any
port by obtaining necessary wagon allotnents from the
railways. But from May 1956, the Governnent of |ndia issued
various notifications progressively restricting the export
guot as avail abl e to the shi ppers and n ne- owner s,
culmnating in a stage when direct export by mneowners and
shi ppers was stopped and the entirtrade canalized through
the State Trading Corporation originally formed by the
Covernment —as a private conpany under the India Conpanies
Act, 1956 and subsequently made into a public conpany, W
shall later on consider in detail the particulars. of the
said process. On December 1, 1958, the appellant filed an
application before the Joint Chief Controller of Inports and
Exports, the first respondent herein, for granting to him an
export quota and |icence for export of ‘manganese ore under
cl.(4) of the Exports (Control) Orders, 1958, (hereinafter
called the Order), ‘and al so for the novenent of the ore from
the railway sidings to Bonbay port. The first  respondent,
by his reply dated Decenber 17, 1958, refused to conmply with
the said request on the ground that export of nmanganese ore
outside India was only allowed by established shippers and
establ i shed mine-owners according to the "existing" ' orders
of the Governnent. Aggrieved by the said order, the
appel lant filed the said wit petition before the Hi gh Court
of Bonmbay, but that was disn ssed. Hence the | present
appeal . The Joint Chief Controller of Inports and ' Exports
is made the first respondent and the Union of India, the
second respondent to the appeal
The argunent of |earned counsel for the appellant ~my be
summari zed thus: Under Art.19(1)(g) of the Constitution the
appel l ant had a right to
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carry on his business of producing and selling man. ganese
ore and exporting it to foreign countries either directly or
through exporters. The policy statenents issued by the
CGovernment from tine to tine, on the basis of ~which his
application was rejected, crippled the trade of the mners
like. the appellants, who were newconers in the field of
direct export. Cause (6) of the Order, whereunder the said
policy statenents were issued and which enpowered the
Central ' Governnent of the Chief 'Controller of Inports and
Exports to canalize exPorts through special or specialised
agencies or channels, is ultra vires inasnuch as s. 3 of the
Imports and Exports (Control) Act, 1947 (XVIII of 1947),
hereinafter called the Act, whereunder the said order was
nmade, does not enmpower the Central Government to take for
itself or confer on others such a power. Even if cl. 6(h)
of the Oder was valid, the said order enmpowers only
equal i zi ng exports through special or specialized agencies,
that is, through experts in the |ine of export business, and
it cannot be relied upon to canalize the business through
the State Trading Corporation, which is in no way better
than the businessmen in that |ine and which indeed has not
get any experience in the business of export compared to
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ot her experienced exporters. |In any view, the ultimte
effect of the policy statenents is to create a nonopoly in
the export trade in nmanganese in favour of the State Trading
Corporation and other qualified exporters, and later on
solely in favour of the said Corporation, without at the
same time safeguarding the interests of mners like the
appel l ant by fixing appropriate quotas or otherwise: wth
the result, they are conpelled either not to do the business
at all or put thenselves at the nmercy of others, who ,are in
a position to dictate ternms and who may or not buy the ore
from them The inplementation of the policy to t he
detriment of miners like the appellant is an unreasonable
restriction on their
98
right to carry on their business in mining and selling
manganese ore.
Learned counsel for the respondents Contended that the
petition ‘filed “by the appellant under Art. 226 of the
Constitution -should be dismssed on the ground that it has
beconme infructuous, as the year for which the Ilicence was
asked, nanely, 1959, had run out. The |earned counsel also
sought to support the order made by the first respondent on
ground that el.( 6) of the Order was validly nade and that
the schene of inplenmentation of the policy adunmberated by
the Governnent was not only sanctioned by el. 6(h) of the
Order, but the restriction inposed on the fundanental right
of the petitioner was also a reasonable one.
The first question.is whether el. 6(h) of the Oder was
ultra vires the Act. The relevant provisions may be
noticed. The neterial part of a. 3 of the Act reads:

"Powers to prohibit or restrict -inports and

exports. -

(1) The Central Government may, by order

publ i shed in the Oficial Gazette, make

provisions for  _prohibiting, restricting or

ot herw se controlling, in all cases of

specified classes (of oases, and subject to

such exceptions if any, as may be nade by or

under the order: -

(a) the inport, export, carriage coastw se

or shipment as ships stores of goods of any

speci fied description

X X X X

Clause (6) of the Order reads:

"Refusal of licence.-The Central Governnent or

the Chief Controller of Inmports and
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Exports may refuse to grant a ' licence or

direct any other licensing authority not to

grant a |licences |-

X X X X X X
(h) if the licensing authority decided to
canal i ze exports and t he di stribution
t her eof t hr ough speci al or speci al i-zed

agenci es or channel s.
The Oder was nmade in exercise of the powers conferred by
ss.3 and 4-A of the Act. It is contended that s. 3 does not
enpower the Central Governnent to issue an order conferring
on itself or another a power to canalize exports through
special or specialized agencies or channels. There is no
force in this argunent. Section 3 of the Act enpowers the
Central Governnent to make provisions for prohibibiting,
restricting or otherwise controlling in all cases or in
specified classes of cases the export of goods. The power
conferred is very wide and it is not possible to hold that
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canal i zing exports through special or specialized agencies
or channels is not conprehended by the said wor ds.
Canal i zi ng exports through specialized agencies or channels
is one way of controlling export. It is contended that the
i nci dence of the section is only at the point of exportation
and that the said section does not authorize the confernent
of a power to regulate internal trade with a viewto contro
exports. This is putting a very narrow construction on the
wordi ng of section 3 of the Act. It is true that the Cent-
ral Governnment cannot interfere with internal trade under
the col our of regulating export, but the power to prohibit,
restrict or control exports of goods carries with it, by
implication, the power to do all things intinmately connected
with the regulation of export trade. |If the power was
confined only to the export point, it would defeat the
purpose of the Act. ~The nain object of regulating export
trade in to assist the national econony. This
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obj ect | can be achieved only by devising ways and neans to
pronot e export and to secure favourabl e bal ance of trade. A
machi nery-w | |have to be evolved to sel ect the goods which
the country can spare or may prefer to exchange for nore
essential foreign goods, to find suitable foreign markets
for them and, to take necessary steps to establish a
reputation for Indian goods by securing qualitative
standards, pronpt deliveries and honest dealings, and to
prevent avoi dabl e hardshi ps by allotting guot as to
busi nessnen or equitable principles, to fix reasonable rates
for their goods and to discharge simlar other duties. This
cannot be achieved if the control of the Central  Governnent
is confined only to the exportation point. The regulation
of the export trade nay have to conmence even at an  earlier
stage ; in extrene cases even at the stage of production
It is question of fact in each case,whether the | 'contro
exercised by the Central CGovernnment is only to regulate
export trade or is a colourable exercise of controlling the
internal trade under the guise of regulating export trade.
| therefore, hold that the power conferred under a. 3 of the
Act cannot be conferred on the authorities concerned’ under
ol. 6(h) of the Order to canalize exports through special or

speci ali zed agencies or channels is well within the scope of the power

conferred on the Central Government.
In this context another arguments of |earned counsel for the
appel l ant may conveniently be dispose of. It is said that
the special or specialized agencies or channels nean _export
agenci es or channels. The dictionary nmeaning of the word
"special" is "for a particular purpose" and "specialise" is
"set apart for a particular purpose." The said words do. not
necessarily convey the idea that the agency created for a
speci al purpose should be experts in the line with certain
qual i fications. Wiile the Government may be expected to
sel ect
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suitable agency well versed in export trade of particular
commodities for achieving maximumresults, the wording  of
the cl ause does not inpose any such qualifications. In this
view, it is not necessary to express ny opinion on the
guestion whether the State 'trading Corporation is in a
better position or is a more qualified one than the
experienced exporters in the Iine of export of manganese
ore, for the selection of the agency is within the excl usive
provi nce of the Governnent.
Even so, it is contended that the schene, as progressively
unfurl ed by the Governnent in the shape of policy
statements, infringes the fundanmental right of the appellant




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 17 of 22

and persons sinlarly situated under Art. 10(1)(g) of the
Constitution. To apppreciate this argunent it is necessary
to notice briefly the various policy statements issued by
the Central Governnent to ascertain the inpact of the said
statements on the business of the appellant. The first
statement is found in the Press Note dated June 26, 1956,
i ssued by the Mnistry of Comrerce and I ndustry, New Delhi.
Before the issue of the Press Note the miners who produced
manganese ore could enter into contracts with foreign buyers
and export their goods subject to the export control rules.
By this Press Note the Governnent introduced a change in its
policy. The foll owi ng reason are given for changing the
policy : (1) The existing trading nechanism is quite
i nadequate to cope with the devel opnents that took place in
certain countries in the matter of purchase of ores, and
their effect on Indian foreign trade. (2) The pre-occupation
of Control authorities with the equitable distribution of
avai l abl'e wagon space anmpbngst mning and trading interests
has nade it virtually inpossible for the limted resources
to be used to the naxi num advantage or for econom ca
arrangenents to be nade for the transportation of ores and
for their
102
handling at the ports. (3) The trading interests entered
into large contracts and sonme of themwere not able to
fulfil them (4) The nmining industry did not have an
adequate scope for devel opnent on sound |ines. For the
foregoi ng reasons, the Government propounded the follow ng
new policy :
" Gover nnent have ~ therefore come to the
conclusion that it would be necessary for them
to play a nore positive role to overcone the
obstacles in the way of augmenting foreign
exchange earnings fromthe export of ores. It
has Accordi ngly been deci ded that Governnent
should help inreorientating the trading in
ores on nore rational lines and wth this
object in viewthey propose to canalise the
export of ores in a progressively increasing
nmeasure through the State Trading Corporation
and wll, in fulfilling its responsibility,
rely mainly on the mning interests in- the
country and use the existing tradi ng mechani sm
to the extent practicable. At the sane tineg,
[imted opportunities are proposed to be
provided to mining and trading interests for
direct participation in the export trade
within the limts of the board policy that may
be laid down by the Governnent of India in
this behalf."
Pursuant to the said policy, the Press Note
informed the trading public that it had been
decided to regulate the export of iron and
manganese ores during the half-year July-
Decenber 1956 through established shippers,

m ne-owners and the State Trading Corporatio

and that export quotas would be granted on the
foll owi ng basis

(1) Est abl i shed Shippers wll Dbe gi ven
export quotas on the annual average of the
guantities actually exported during the three
cal endar years, 1963, 1954 and 1955.
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(ii) Mne owners will be given export quotas
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on the annual average of the quantities’ of
ores on which royalty was actually pai d
(excluding quantities supplied for domestic
consunption) during the three cal ender years,
1953, 1954, 1955. Mne owners whose mning
| eases had expired on 31st December 1955 and
have not been renewed thereafter, will not be
el igible.

(iii) State Trading Corporation will be given
guotas on an ad hoc basis.

It was also stated that the quotas would be
valid for rail transport facilities only on
the section which bad been used by the shipper
in the past and that the quota-holders would
not be permtted .to nove on each section nore
than the quantity noved by them during any of
the three years 1953, 1954 1955. Through the
subsequent Press Notes is Issued fromtine to
time, the policy stated in the first statenent
was i nplenmented by gradually elimnating the
shi ppers ot her than the State Tradi ng
Cor por ati on. The High Court has considered
all the subsequent Press Notes in detail and
has accurately and succinctly summari zed the
various ‘steps taken by 'the Governnent to

achieve its object. |In the circunstances, it
woul d be unnecessary to-consider themagain in
det ai\l . The High Court narrated the said

steps ‘as foll ows
(1) To begin w th, the Manganese trade was
controll ed by a systemof |icensing of Export Quotas.
(2) Press Notes dated July 14, 1956, July
30, 1956, August 6, 1956, Septenber 4, 1956,
and June 1, 1957 show that the quotas | granted
to shippers and nineowners were wth one
exception progressively reduced for each
successi ve period.
104
(3) Until the fifth statenent -dated Sep-
tember 4, 1956 was nade, the case of mne-
owners who had no previous shipment of their
credit was not within the —contenplation of
Government  policy. In that statement Go-
vernnment announced that it was considering

their case but at nolater stage does it appea

that their case was specifically provided for
until the State Tradi ng Corporation took over.
(4) During the period covered by the 7th
statenment, the State Tradi ng Corporation was

i ntroduced into the picture and freely
conpeted with private interests. During this
period small quota holders were advised to

form co-operatives or conpanies and wer e
di scour aged.

(5) Form the date of the 8th statenent,
viz., Mrch 12, 1959, it is clear that the
full freedom of private trading as before was
virtually stopped because all orders were to
be canalized" through the State Trading Cor-
por ati on. The terns and conditions on which
"canalization" could take place were onerous
and difficult of fulfilnent by individua
smal | i nterests. The State Tradi ng
Corporation itself laid down certain terms.
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(6) There were no restrictions on the
activities of the State Trading Corporation
and its quota was unlimted.
(7) The policy was put into effect with the
aid of the licensing authorities appointed
under the Inports and Exports (Control) Act
and Oder; that port authorities and by
controlling the allocation of railway wagons.
It is clear fromthe aforesaid summary of the various
notifications that the policy deeded in
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the first statement was gradually inplemented--first by
confining the issue of quotas and licences only to

recogni zed exporters and the State Tradi ng Corporation, and
later on virtually conferring a nonopoly on the Sate Tradi ng
Corporation. it, would also be noticed that though the
CGovernment stated in the earlier Press Notes that it was
considering the case of mine-owners who had no previous
shipnent 'to their credit, during the prescribed period no
attenpt . was nmade to provide for them The result was that
nm ne- owners, who had no previous shipnment to their credit,
like the petitioner, could not nbve manganese ore outside
their mnes for ,export, for they could not sell except to
the established shippers and the State Trading Corporation
till March 12, 1959, and thereafter only to the said
Cor por ati on. In the anxiety of the Governnment to push up
export trade in nanganese ores persons who were not in the
field of export trade during the prescribed  period were
totally ignored, wth the result that their industry and
, busi ness wer e crippl ed. Lear ned counsel for the
respondent s cont ends that the appel I ant filed the
application for licence on Decenber 11, 1958, for the grant
of export not only to the State Trading Corporation but also
to other established shippers, mneowners and exporters, and
that, therefore, the appellant- could not have much
difficulty in selling the manganese produced by him either
to the one or to the other. Apart fromthe validity of this
argunent, which we will imediately consider, it is not
clear fromthe petition that the export |icence  asked for
was for a period before the issue of the 8th statenent dated
March 12, 1959. The previous period would expire-on June 1,
1959, and the 8th statenment issued on March 12, 1959,
provided for the period between July 1959 and 1960, during
which period the State Tradi ng Corporation had 'obtained a
virtual nmonopoly in export trade in manganese. It was nore
likely
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that the licence and the quota asked for related to the year
1959- 60. This should al so be clear fromthe fact that ' the
application was di sposed of by the first respondent only by
his order dated Decenber 17, 1958. Be it as it may, | shal
consider the argument alternatively. The argunent | based
upon the alleged existence of a free market wherein the

petitioner could sell his manganese ore to recognized
exporters is not only unrealistic but also unfair to the
petitioner. What was the market wherein the petitioner
coul d sell his manganese ore for reasonable prices?
Admittedly he could not sell in the internal market, for

there was practically no such market. None of the reco-
gni zed exporters, either the established shippers or the
State Trading Corporation, was bound to purchase any quota
from the petitioner or the miners in the position of the
petitioner. The recognized exporters were in a position to
dictate terns and even to ignore sonme of the m ne-owners.
In short, an artificial market was created for the m ne-
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owners like the appellant wherein they could sell the
nanganese ore only to established shippers, if they wanted
the ore and for a price dictated by them The so-called
mar ket was further circunscribed and linmted to one
purchaser, nanely, the State Trading Corporation, after
March 1959. The appellant conplains that he could not sel
hi s manganese nore because of the said restrictions on sale
and export. In his petition, the appellant alleged thus
"The State Trading Corporation, under the
col our of impugned Notices, has been dictating
its own price and has been thus in effect
demandi ng every exorpitant comm ssion for the
purpose of giving facilities of exporting the
petitioner’'s —ore out of the wunlinted quota
allowed to it. The respondent No. 1 is thus
bent on putting the
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petitioner in heavy |osses by forcing him to
sell ~his ore tothe Corporation at |esser
price. The petitioner has now at hand 200

tons of nanganese ore-living at his nines or
sidings and val ued at about Rs.20,0001/- which
is just being wasted as will be clear fromthe
circular dated 20-4-1957 issued by the Cor-
poration‘to the vari ous m ne-owners.
If the petitioner is not allowed to export his
ore he woul d be stock piling about 50 tons of
ore, . per nmonth valued at Us. 10,000/ w thout
any outlet or rolling of the capital which he
has al ready invested as al so the running cost
i ncludi ng the wage bill of about Rs.4000/- per
nont h. If on the other hand the petitioner
has to close his mnes for want of sale of the
ore he will have to pay a conpensation running
into several thousands  of rupees to t he
wor kmen under the Industrial |aws. Besi des,
he may be threatened under the M nera
Concession Rul es, 1949 for cancellation of his
| ease for having a stopped working of his
areas. The petitioner therefore submits that
an imnpossible situation has been created by
the respondent No. 1 by issue of various
Notices referred to above."
These facts are not denied. Can this result, whi ch
practically destroyed the trade of the  petitioner, be
described as a reasonable restriction on ‘his fundamental
right ? ’Under the colour of canalising exports through
speci al i zed agencies or channels, the Government conferred
virtually a nonopoly on a public corporation, crippling in
the process the business of mine-owners |ike the petitioner
Such an unjust position cannot be brushed aside on‘a sinple
allegation that they can export through the Corporation

There may be some justification for this, if t he
Corporation, after Mrch 1959, and, before that, the
est abl i shed exporters were bound
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to sone quota fromthe mine-owners |ike the appellant. The

livelihood of a person cannot be made to depend upon the
passi ng noods of an officer of a State corporation, however
wel | -intentioned he may be in the discharge of his duties.
The schene of channelling of exports through an agency or
agenci es could certainly be dovetailed wth that of
equi t abl e apportionment of quotas anpbngst persons producing
or doi ng business in manganese ore without any detrinent to
the object of pronoting export trade Any schenme of can-
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alization of exports through specialized agencies nust be
governed by definite rules whereunder provision is nmade
giving stability and guarantee of fair treatment in ordinary
times as well as in times of emergency. For instance
appropriate rules could be framed fixing quotas for each
m ne-owner the expected total quantity of export, having
regard to the quality and the quantity of nmanganese
pr oduced. It may also be necessary to appoint an expert
body wunder the said rules not only to advise the State in
fixing the quota but also for fixing reasonable prices,
having regard to the rel evant circunstances. Perhaps, many

ot her methods may be evolved to achieve the said result. It
is for the Government and the experts to do so. But what |
enphasize is that, matters shall not be kept,, in a vague

uncertainty in the mnds of, persons affected by the said
schenme, but the CGovernnent shoul d evol ve definite principles
by nmaking rules, of course providing for emergencies and
change of circunstances. | should not be understood to have
tied down the hands of the Central Governnent by the said
observations, for it is left to it to nake appropriate rules
in the light of the said observations.
At this stage, another contention of |earned counsel for the
appel l ant may be noticed. ~He argues that, unless a law is
made by the State for carrying on the business by a
cor poration, owned
109
or controlled by the State, to the exclusion, conplete or
partial of «citizens, a virtual nmonopoly brought about by
administrative action wunder the colour of '‘a power to
canalize the trade in a particular commdity t hr ough
speci fi ed channel s nust necessarily be an unreasonable res-
triotion on the right of a citizen to carry on his  business
in that commodity. 1In support of this contention 'reliance
is placed upon Art. 19(6) of the Constitution, as amended by
the Constitution (First’ Amendment) Act, 1951, the materia
part of which reads:
"Not hing in sub-clause (g) of the said clause
shal | affect the operation of any existing | aw
in so far as it inmposes, or prevent the State
from making any | aw i nposing, inthe interests
of the general public, reasonable restrictions
on the exercise of the right conferred by the
said sub-clause, and, in particular, _nothing
in the said sub-clause, shall affect the
operation of any existing lawin so far as it
relates to, or prevent the State from making
any law relating to,-

D P S

(ii) the carrying on by the State, or ~ by a
corporation, owned or controlled by the State,
of any trade, business’ industry or ‘service.-
whet her to the exclusion, conplete or parti al
of citizens or otherw se."
The anmended article does not propric vigore confer any power
on the State to create nonopolies by adnministrative action
But, it is only says that if a valid |lawis nade conferring
a power on the State to carry on trade or business to the
exclusion, conmplete or partial, of citizens, such a |law will
not infringe the fundanmental right guaranteed under
110
Art. 19 (1)(g) of the Constitution. It does not also say,
as |earned counsel for the appellant argues, that wunless
such a law is nade, every interference by the State with the
trade of a citizen in exercise of a power under some other
aw woul d necessarily be an unreasonable restriction: such
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an interference will not have the protection of the anended
provision of the Constitution, but nmust be judged by the
standard provided by the first part of Art. 19(6); it would
be valid, if it was a reasonable restriction on the exercise
of the petitioner’s fundamental right made in the interest
of the general public. The decision of this Court in Saghir
Ahmad v. The State U P. (1) does not really help the
appel lant. there, this Court was considering the question
whet her the U P. Road Transport Act (11 of 1951) violated
the fundamental rights of private citizens guaranteed under
Art. 19 (1)(g) of the Constitution, and was protected by cl
(6) of Art. 19. The question fell to be considered on the
basis of the article,, as it stood before it was anmended by
the Constitution (First Anendnent) Act, 1951. This Court
held that it did offend the fundanental right. In that
context, this Court made the foll owi ng observations:

It is quite truethat if the present statute

was passed after the comng into force of the

new ¢l ause in article 19(6) of the
Constitution, -the question of reasonabl eness
woul d not ~have arisen at all and t he

appel l ant’s case on this point, at any rate,
woul d have been unarguable. These are however
consi der ations whi ch cannot af f ect our
decision‘in the present case, the amendnent of
the Constitution, which come later, cannot be
invoked to validate an earlier |legislation
whi ch '‘rmust be regarded as wunconstitutiona
when it ‘was passed.™
(1) (21955) 1 S.C R 707, 727.
111
I do not see how these observations help the appellant.
They only state the obvious, namely, that if there was a | aw
within the meaning of the amended article, no question of
infringing the fundanental right would arise. There is no
force in this argunent. This question anyhow does not
affect ny decision, as | have cone to the conclusion that
the Press Notes issued by the Governnent clearly “infringed
the fundanental right of the petitioner
But, in view of the fact that the period for which licence
was asked had run out, the application in respect thereof
has becone infructuous and, therefore has to be dism ssed.
In the result, the appeal is dismssed, but, in the
circunstances of this case, w thout costs.




