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IN THE SUPREME COURT OF | NDI A

CRI M NAL APPELLATE JURI SDI CTI ON

CRIM NAL APPEAL NOS. 297-298 OF 2002

STATE OF U. P. ... . . . APPELLANT

VERSUS

GURU CHARAN AND ORS. ..RESPONDENTS

JUDGMENT

SURI NDER SI NGH NI JJAR, J.

1. These two appeals have been filed by the State of U P.
chal | engi ng the common Judgnent of the H gh Court of Judicature at
Al l ahabad in the Judgnent in Crimnal Appeal 1795/99 and Crim na
Appeal No. 2018/ 99 and Reference No.8 of 1999. By the aforesaid
judgnment, the two appeals by the convicts Guru Charan, Sunil and
Pramod and Brahna Pal have been allowed and they have been
acquitted of all the charges. At the sane tine the reference nade
by the Sessions Judge for confirmation of death sentence awarded to

@Quru Charan, Sunil and Pranod has been rejected.



2. W may notice here the relevant facts, culled out from
the judgnents of the Trial Court and the H gh Court and the
evi dence on record. On 20.7.1997 Ranesh Narain, deceased along
with his son-in-law Jitendra alias Guddu deceased and Vijay Kunar
(PW) were returning to village Yakoot Ganj, Police Station
Sahawar, district Etaah in a private bus No.PB-12-0148. Ranesh
Narai n, deceased was having his |icensed double barrel gun and
bandol i er of cartridges. Nathu (PW2) was also traveling in the sane
bus. Ranmesh Narain was sitting in the third rowin the front side
of the bus. Vijay Kumar (PW) was sitting towards the rear end of
t he bus. Jitendra alias Guddu deceased was sitting beside Ranesh
Nar ai n, deceased. Nathu (PW2) was sitting on the seat beside the
bonnet . At about 4.15 pm when the bus reached near Tali Village
and nade a tenporary stop, Sunil, Pranmpod, Guru Charan and Brahna
Pal boarded the bus. Suni - and Pranpd were having country-nade

pi stol s. @Quru Charan was having licensed rifle of 0.315 bore and

Brahma Pal was having a knife. On entering the bus they fired
several shots at Ramesh Narain. As a result of gun fire, he died
on the spot. O her passengers in the bus started running helter-
skelter due to fear. It is stated that even the people working in

the fields nearby ran away from there due to fear of the

assai |l ants. Jitendra alias Guddu tried to run out of the bus. He



was however caught, thrown on the ground and killed by the
assailants by shooting at him from their unlicensed arns. It is
further the case of the prosecution that when PW tried to save
Jitendra alias Guddu, Brahma Pal inflicted knife injuries on him
Simlarly, when the driver of the bus nanely Virendra tried to take
the bus away he was attacked with a knife. It is further stated
that while |eaving the scene of the crinme the assailants took away
t he doubl e barrel gun and bandolier of cartridges of Ranmesh Narain
deceased.

3. The notive for the assault on the deceased is stated to
be old enmty between the deceased and the assailants (hereinafter
referred to as the respondents). According to the prosecution
about two years prior to the date of the occurrence one Vinod Kunar
brot her of respondent No.1l, Sunil, was nurdered. Ranesh Narain,
Vijay Kumar (PW) and Vishwanath were accused of nmnurdering Vinod.
They were, however, acquitted in the nurder trial. Therefore the
respondents were having a grudge against the deceased as well as
Vijay Kumar (PW).

4. Sonme tinme after the incident, Vijay Kumar (PW) along
with the driver of the bus went to PS Sahawar in a jeep and | odged
a witten report Ex.Kal at 5.20 pm On the basis of this, FIR

(Ex. Kal6) was prepared by constable Brijesh Kumar, who made an



endorsenent of the sane at G Report (Ex.Kal7) and registered the
case against the respondents u/s. 302, 307, 324, 404 1PC The
i nvestigation was conduct ed by S.I. Bhagwan  Sahai . The
Investigation Oficer prepared the inquest of deceased Ranesh
Nar ai n Upadhyay, Ex. Ka 3 and deceased Jitendra alias Guddu Ex. Ka.
3a at the site. He also prepared photo of the dead body Ex.Ka. 4,
and photo of the dead body of deceased Jitendra alias Guddu EX.
Ka.9, wote letter to CMQO Ex. Ka.7 and Ka.5 regardi ng deceased
Ranesh Narain and deceased Jitendra, prepared challan of deceased
Ramesh Narain Ex. Ka.6, challan of deceased Jitendra alias Guddu
Ex. Ka. 8, recorded statenents of the wi tnesses, prepared site plan
Ex. Ka. 10. The Investigation Oficer collected blood stained and
ordinary soil and prepared nenos. Ex. Ka. 11. He prepared Ex. Ka.
12 for taking enpty cartridge shells and tickles, Ex. Ka. 13 for
taking a blood stained piece of the bus seat and a stove which
deceased Ranmesh Narain was carrying with him from Sahawar after
getting it repaired and left it in the custody vide nmeno Ex. Ka.
14. The Investigation Oficer sent injured Nathu Singh (PW2) and
Virendra for nedical exam nation and their injury reports are Ex.
Ka 18 and Ka.19 respectively. The Investigation Oficer sent dead
bodi es of deceased Ranesh Narain and Jitendra alias Guddu duly

sealed for postnortem and their postnortem reports are Ext. Ka.2



and Ka. 3 respectively.

5. The Special Judge (Dacoits Infested Area) Etah, franed
charges u/s. 302 read with 34, 307 read with 34, and 392 |.P.C
agai nst the respondents Sunil, Pranod, Brahma Pal and Guru Charan
on 10. 2. 1998. All the accused pleaded not quilty and they were
sent up for trial

6. The prosecution examned PW, Vijay Kumar, PW2 Nathu,
both injured eye-witnesses, PWB, Dr. Narendra Babu Katiyar

Radi ol ogi st, who conducted the post nortem on the deceased persons,
PWI, sub-Inspector Bhagwan Sahai, Investigation Oficer. PW5 Dr.
Grish Chandra, Medical Oficer, CH C. Sahawar, who exam ned the
injured persons, PW6 Dr. Ram Babu, Medical Oficer, casualty
department, Sarojini Naidu Medical College, Agra.

7. W may now notice the nedical evidence. |t appears that,
Virendra Singh driver of the bus, had been sent to the Community
Heal th Centre, Sahawar where he was nedically exam ned on 20.7.1997
at 5.40 pmby Dr. Grish Chandra PW. The doctor (PWs) found the
followng injuries on the driver, Virendra:

Lacerated wound 2.5 cm x 5 cm on the top of
skull 11 cm above from the ear and 18 cm from bridge

of nose. Deep bone uncoverage.
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General condition of the patient was poor

ed X-ray and referred to District Hospital,
for treatnent. The injury was kept under
vation, caused by blunt and hard object and was

i n duration.

Autopsy on the dead body of Ranmesh Narain deceased was

conduct ed

on 21-7-1997 at 11.30 AM by Dr. Narendra Babu

Katiyar (PW3) who found followng ante nortem injuries on

per son: -

@un shot wound through and through |acerated on
front of head and m ddle of head 17 cm x 3 cm x
brain cavity deep (brain matter comng out) 4 cm
above left ear, 12 cm above right ear from base
of nose and including both eye brows. Bl eedi ng

present.

@Gun shot wound of entry 1 cm x 1 cm x |left
| at er al abdormen cavity (through) |acerated,
margins inverted with blackening and tattooing
in area of 5 cmx 4 cm on left iliac crest, 19

cmfromunbilicus.

@Qun shot wound of exit 1 cm x 1 cm X

communicating to injury No.2 on right |ateral

hi s



abdonen 18 cm from unbilicus at 10 ‘O cl ock.

Lacerated. Direction left to right.

4. @un shot wound of entry 1.5 cmx 1 cmleft chest
cavity deep. Margi ns |acerated and inverted 10
cm from nipple at 7 ‘0O clock position,

Tatt ooi ng present, direction dowward to right.

5. @un shot wound of entry 1 cmx 1 cmx right back

(Abdonen) 4 cm from md line, 8 cm above right

iliac crest. Lacerated inverted. Bl ackeni ng
present .
6. @un shot wound of entry 1 cmx Y% cm x through on

outer aspects of left knee | acerated, inverted.

7. Gun shot wound of entry 1 cm x 1 c¢cm x
communi cating to injury No.6 on front and upper

part of |eft knee. Lacerated, inverted.

On internal examnation brain mtter was found comng out.
Peritoneum was | acerated. Cavity contained 2 liters clotted bl ood.
Stomach contained about 15 ounce pasty food in process of
di gesti on. Small intestine and large intestine, gall bladder and

right kidney were | acerat ed.

Two yell ow col ored bullets were recovered from abdonen.



According to the opinion of Doctor, cause of death was due to conma
and shock as a result of injuries noted above. The Doct or

prepared post nortemreport. (Ext. Ka2)

Aut opsy on the dead body of Jitendra alias Guddu was conducted on
same day at 12.00 noon by Dr. Narendra Babu Katiyar (PW3), who

found follow ng ante norteminjuries on his person:-

1. @un shot wound of entry 1.5 cmx 1.5 cm x |eft
chest cavity deep on left chest, 3 cmfrom|left
nipple at 2 ‘O clock position. Lacerated,
I nverted. Blackening present. Direction left to

right.

2. @Gun shot wound of entry 2.5 cm x 2.5 x left
chest cavity deep on left upper chest bel ow
md end of left clavicle. Lacerated inverted.

Bl ackeni ng present. Direction left to right.

3. @un shot wound of exit (pellets) four in no. 0.5
cm x 0.5 cm x comrunicating to injury No.2 on
right lateral chest, 4 cm below axilla in an
area of 5 cm x 3 cm Lacerated inverted, two

wad pieces and one Gatta (wad) recovered from



right lateral wall of chest below axilla wth

pellets 15 in nunber.

4. Incised wound 3.5 cm x 3.5 cm x right chest
cavity deep on right chest 13 cm above right

iliac crest lateral. Margins clean cut.

On internal exam nation 4th, 5th and 7thribs on left side and 5th,
6th and 10" ribs on right side were fractured. Pl eura was
| acer at ed. Both lungs were |acerated. Thoracic cavity contained
about 1 liters fresh and clotted blood. Peritoneum was | acerat ed.
Cavity contained about 1 liters of clotted blood. St omach
contained about 1.15 m of sem digested food. Large intestine

cont ai ned gasses and faecal matters. Gall bl adder was | acerated.

One yell ow colour pellet recovered from right back of chest. One
Gatta (wad) and two wad pieces and 15 pellets were recovered from

right lateral chest wall.

In the opinion of Doctor, cause of death was shock and haenorrage
as a result of injuries noted above. The doctor prepared

postnmortemreport (Ext. Ka3).



Nat hu Singh (PW2) was shifted to SR N. Medical College, Agra and
his injuries were examned on 21-7-1997 at 3.50 A M by Dr. Ram

Babu (PW6) who found the following injuries on his person: -

1. One stab wound elliptical in shape 1-1/2" x # x
abdom nal cavity deep 1-1/2" away from |eft
unmbilicus at 11 O clock position. Loop of
I ntestine com ng out, bleeding present.

2. One horizontal elliptical wound 1" x Y x depth
not probed. 3" away left to unbilicus at 3 ‘O
cl ock position.

3. One elliptical wound present 6” away at 10 ‘O
clock position in right A S.|I. spine. Pl aced
vertically.

4. One stab wound on scalp over occipital are ¥ x
YZ x not proven size Y x ¥ x not proven.

Bl eedi ng present.

Margi ns of all wounds were clear. The doctor opined that it was
fresh case of stabbed injuries. Al injuries were Kkept under
observation and fresh in duration. Patient admtted and police

informed for dying declaration.
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8. On 22.7.1997 Q@uru Charan, respondent was arrested at
12.10 pm in village Jamal pur near Tenple. At that tinme he was
carrying .315 bore rifle and six cartridges which were taken into
possessi on. Thereafter Bhagwan Sahai was transferred and remaini ng
i nvestigation was conducted by SO Raj pal Singh who on conpl etion of
i nvestigation subm tted char gesheet ( Ex. Kalb) agai nst t he
respondents. Fired cartridges recovered fromthe spot and |icensed
gun of Quru Charan, respondent was sent to Joint Director Forensic
Sci ence Laboratory, Lucknow, Utar Pradesh for conparison and
report. Report dated 23.12.1997 (Ex. Ka.20) was submitted by the
Asst. Director of the | aboratories.

9. The Trial Court on examination of the evidence cane to the
conclusion that the evidence given by the Vijay Kumar (PW) cannot
be brushed aside only on ground of the enmty against the
respondent. He was present in the bus at the tinme of the incident.
He filed the report against the accused at the Police Station
i medi ately after the incident. He was cross-exam ned at |ength
but nothing favourable to the accused could be elicited from him
Trial Court also cane to the conclusion that Vijay Kumar (PW) has
gi ven consistent evidence wthout any material contradiction. He
had no notive to depose fal sely against the respondents as he al ong

with his uncle Ranesh Narain, deceased were in fact acquitted of
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the murder charge in the earlier case. The Trial Court further
holds that the evidence of Nathu (PW) fully supported the
prosecution version. He was an injured eye-w tness. He was
neither a friend of the prosecution nor an eneny of the accused.
He was an i ndependent and inpartial w tness and there was no reason
to disbelieve his evidence. The Trial Court did not accept the
suggestions of the defence that Vijay Kumar (PWL) and Nat hu (PW2)
were procured w tnesses. The injuries suffered by the w tnesses
were self-inflicted. Nunmerous contradictions in the evidence of
PW Vijay Kumar and PW 2 Nathu were held to be not material. The
Trial Court also found that the version of injuries given by PWM
and PW2 is corroborated by the nedical evidence as well as the
ocul ar evidence given by PW, PW and PW6. PWB Dr. Narendra Babu
Katiyar had conducted the post nortemon the deceased Ranesh Narain
He had found 6 fire arm injuries on his body. He had also
conducted post nortem on Jitendra who had three fire arminjuries
on his body. PWs, Dr. Grish Chandra had exam ned the injuries on
Virendra and found an incise wound on his body. Simlarly PW, Dr.
Ram Babu exam ned Nathu (PW 2) and found the knife injuries on his
st omach. The cross exam nations of these doctors proved totally

ineffective for the respondents.
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10. Upon consideration of the entire evidence, the Trial Court
held that the prosecution has successfully proved that the
respondents Sunil, Pranod and Guru Charan in furtherance of their

commbpn intention commtted nurder of Ranmesh Narain and Jitendra

alias Guddu. It was further held that respondent Brahma Pal
commtted nurderous assault on Nathu Singh (PW2). Accordingly
respondents Sunil, Pranod and Guru Charan were convicted u/s. 302

read with Section 34 |PC whereas Brahma Pal was convicted under
Section 307 1PC. Upon conviction Sunil, Prampd and Guru Charan
were sentenced to death whereas Brahma Pal was sentenced to life
i npri sonment .

11. The respondents-convicts, aggrieved by the judgnent of the
Addi ti onal Sessions Judge, challenged the same in separate appeal s
before the H gh Court.

12. The Hi gh Court re-exam ned the entire evidence and cane to
the conclusion that the prosecution story is unbelievable.
Consequent | vy, Crim nal Appeal 1795/99 and Crim nal Appeal
No. 2018/ 99 by the convicts Guru Charan, Sunil and Pranod and Brahma
Pal have been allowed and they have been acquitted of all the
charges and Reference No.8 of 1999 nade by the Sessions Judge for
confirmation of death sentence awarded to Quru Charan, Sunil and

Pranmod has been rejected.

13



13. M. Pranod Swarup, |earned senior counsel for the appell ant
submtted that the High Court has erred in accepting the appeals
filed by the respondents. He has taken us through the evidence, as
wel | as the judgnents of both the courts below. He submts that the
evidence given by P.W1 Vijay Kumar and P.W2 Nathu Singh, could
not be discarded, as they are injured w tnesses. Nathu Singh,
P.W2, had no reason to falsely inplicate the respondents, being an
i ndependent w tness. The nedical evidence is consistent wth the
oral testinony. Therefore, few mnor discrepancies would not be
material to discredit the testinony of the eye w tnesses. According
to the |learned counsel, this is a case of pre- planned assault, by
one group on the other. It is a clear case of revenge killing.
Therefore, the trial court verdict as well as sentence were | egal
and ought to be restored.

14. On the other hand, M.H C Kharbanda, |earned counsel for the
respondents subnmits that this is a clear case where an incident of
dacoity has been twisted to falsely involve the respondents in a
crime they did not conmit. He enphasized that the presence of Vijay
Kumar (P.W1) is very doubtful. Nathu Singh (P.W2) also can not be
believed, in view of the nedical evidence, as well as the statenent
of Dr. Ram Babu (P.W6). Enmty existed between the two parties. He

further enphasized that Vijay Kumar (P.W1) has given a fabricated

14



version. Driver of the bus Virendra, though injured, has been
deliberately withheld by the prosecution. He submtted that such
firing in a bus was bound to injure sone other passengers. He
submits that the Hgh Court has correctly disbelieved the
prosecution version. According to the |learned counsel, the State
has failed to nake out any exceptional case to warrant interference
with the judgnent of the H gh Court.

15. W have considered the subm ssions of the | earned counsel.

16. In its well reasoned and detail ed judgnent, the H gh Court has
re-exam ned the entire evidence. Wiile considering the evidence of
Vijay Kumar (P.W1), it is noticed that Guru Charan who is said to
be the main assailant did not have any notive to conmmt the nurder
of the deceased. He was sinply a witness in the nurder case
agai nst deceased Ranmesh Narain. Vijay Kumar (PW) in the evidence
had stated that Guru Charan armed with a |licensed .315 bore rifle
had entered the bus and fired 7-8 rounds on his uncle i.e. deceased
Ranesh Nar ai n. He further stated that due to the injuries his
uncle died there and then, in the bus itself. He further stated
that his brother-in-law Jitendra alias Guddu inmediately got down
from the bus and started running in order to save hinself but the
respondent fired upon him and he too was killed outside the bus.

This witness further stated when Nathu (PW2) cane forward to save

15



Guddu, Brahma Pal stabbed him with his knife. Vijay Kumar (PW)

enphatically stated that no other person received any injuries.

But then it is stated that when the driver of the bus tried to nove
the bus he too was stabbed. On an analysis of his evidence, the
H gh Court concluded that the evidence of this wtness was

unbel i evabl e for a nunber of reasons. W may notice here only the
prom nent reasons given by the Hi gh Court.

17. It is noticed that according to the witness Vijay Kumar (PW
1), he was sitting at the back of the bus. Wen his uncle was being
shot at, he hid behind the seat. Every other person tried to get

off the bus. Even people in the nearby fields ran away for fear of

the assailants. The assault was so ferocious that two persons were
killed, two were injured. The two injured had no enmty with the
respondents. On the other hand, Vijay Kumar (PW.) was a co-accused
in the nmurder of Vinod. Yet he suffered no injury. He nade no
effort to save his uncle Ranesh Narai n deceased. Hi s account of the
incident is so graphical that he could only do this if he was
visible to the respondents. In that case, he would not have been
spared. The High Court, therefore, doubts his presence at the scene
of the crine.

18. It is then noticed by the H gh Court that even the inquest

report has been specially prepared to show the presence of Vijay
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Kumar (PWL) at the place of occurrence, when the investigating
officer visited the spot. But Vijay Kumar (PW), in his cross-
exam nation states that after handing over witten report to the
Head Constable at the police station, he went to sleep and did not
know what happened after that. This report was handed over to the
Head Constable at 5.20 p.m He woke up only at about 9-10 p.m By
that time, the investigating officer had returned to the police
station. He did not know whether the investigating officer had gone
to the spot on the night of the occurrence. He did not know when or
where docunents were prepared regarding the dead body. However, he
admtted his signature on the inquest report of the deceased Ranmesh
Narain. He also stated that his signature was obtained at the
police station. Thus, according to Vijay Kumar (PW 1), he never
went to the spot during the night after reporting the crine. On the
ot her hand, the investigating officer states that he was present at
the spot between 9-10 p.m Thus, according to the H gh Court, the
investigating officer has been over enthusiastic to ensure the
presence of Vijay Kumar (PW 1) which was, to say the |east,
doubtful. The Hi gh Court also found the evidence of Vijay Kumar (PW
1) about injuries on Virendra, bus driver, was contrary to the
nmedi cal evidence. Dr. Grish Chandra (P.W5) says that Virendra had

suffered a lacerated wound caused with a blunt weapon, whereas



Vijay Kumar (PW1) says he was stabbed with the knife.

19. Again Vijay Kumar (PW 1) states that Guru Charan caught hold
of Jitendra alias Guddu and made him fall down. Then Pranod and
Sunil fired at him from a distance of about two feet. There is no
mention of any knife injury but the post nortem report shows that
Jitendra alias Guddu had sustained one incised wound 3.5 x 12.5 cm
on right side of the chest. Thus the version is contradicted by
medi cal evi dence.

20. Then Vijay Kumar (PW 1) says that QGuru Charan had fired a
nunber of shots at his uncle Ranesh Narain (deceased) from his
licensed .315 bore rifle. The enpty cartridges had fallen in the
bus. These were collected by the Investigating Oficer. The
licensed rifle of Guru Charan was taken into possession. The enpty
cartridges recovered fromthe spot and the rifle of Guru Charan was
sent to forensic Science laboratory for conparision. The test
report shows that the cartridges were not fired fromthe |icensed
gun of Q@uru Charan.

21. The High Court then noticed that Nathu (PW 2), who had been
seriously injured and was in need of urgent nedical attention was
not taken in the jeep when Virendra and Vijay Kumar (PW 1)
proceeded to the police station. This again casts a doubt on the

version given by Vijay Kumar (PW1).
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22. Having virtually destroyed the credibility of Vijay Kumar (PW
1), the H gh Court then proceeds to exam ne the eye w tness account
of Nathu Singh(PW2) (injured witness). Nathu (PW2) also clains to
be in the bus. He also talks of Ranesh Narain being shot dead by
all the accused, who fired at himfromtheir respective weapons. He
al so talks of Jitendra alias Guddu being pulled down to the ground
and being shot. Then he says, when he tried to intervene, Brahnma
Pal caused injuries on himwith a knife. He still carries the marks
of the injuries. H's version of when he got the injuries is not
supported by the nedi cal exam nati on.

23. The High Court noticed the evidence given by Dr. Ram Babu
(P.W6) who had examined the injuries of Nathu Singh (P.W2) on
21.7.1997 in S.N. Medical College, Agra at 3.50 a.m Dr. Ram Babu
(P.W6) in his evidence stated that it was a fresh case of stab
injuries and injuries were fresh in duration. He further stated
that by fresh injuries he neant the injuries caused within 6 to 10
hour s. He also found that injuries 1 and 3 were bleeding and

caused by one weapon. Fresh injuries are the injuries which are

caused within 6 hours. No doubt there may be variation of two
hours on either side. Thus the fresh injuries could be terned
infjuries within 4 to 8 hours and not nore than 8 hours. On the

basis of the aforesaid, the H gh Court was of the opinion that
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since Nathu (PW 2) was exam ned about 12 hours after the injuries

wer e caused, they could not be described as fresh injuries.

24. The High Court further noticed the claimof Nathu (P.W2) that

after the occurrence he was brought to the police station. He was

medi cally exam ned in Sahawar and thereafter shifted to Etaah. From
Et aah he was further shifted to Agra. But Dr. Ram Babu (P. W6) who
had examned Nathu (P.W2) at S.N.  Mdical College, Agra stated
that no reference slip was shown to him The prosecution also did
not file any injury report on the reference slip prepared at

Sahawar or Etaah. Although Nathu Singh (PW 2) claims to have been
brought to the police station by the police personnel he did not

identify any particular police officer who helped him In fact, the
i nvestigating officer Bhagwan Sahai (Sub Inspector) in his evidence
stated that Nathu Singh (P.W2) did not neet himon the date of the
occurrence. The High Court also noticed that although Nathu Singh
(PW 2) had stated that appellant Guru Charan had fired at Ranesh

Narain from his licensed .315 bore rifle, the enpty cartridges

recovered from the bus had not been fired fromthe licensed rifle
of @Guru Charan. It is also noticed by the Hi gh Court that Nathu (PW
2) had failed to explain the circunstances in which Jitendra alias

GQuddu (deceased) sustained knife injuries, as according to Nathu
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(PW?2), the respondents Pranod, Sunil and Guru Charan had fired at
Jitendra alias Guddu.

25. Upon this thorough exam nation of the entire witness, the Hi gh
Court has concluded that the evidence of Nathu Singh (P.W2) is
falsified by the evidence of Dr. Ram Babu (P.W6). Consequently,
Nat hu Singh (PW 2) has also been held to be unreliable wtness.
After examnation of the eye wtnesses who testified for the
prosecution, the H gh Court noticed another relevant om ssion in
the case of the prosecution. According to the prosecution
Wi tnesses, the driver, Virendra, sustained injuries in the sane
incident and by the sane assailants. He was al so an eye wtness. He
was alleged to have taken Vijay Kumar (P.W1l) to the police
station. Yet he has not been exam ned by the prosecution. It has
also come in the evidence of the witnesses that there were nunerous
ot her passengers in the bus. These passengers were said to have
qgui ckly got off the bus. Al though there was sustained firing by the
assailants in the bus, none of the other passengers were injured.
The prosecution also did not care to exam ne any other passenger
who woul d have been the eye witness to the whole transaction. In
this state of the evidence, the H gh Court has concluded that the

prosecution has mnmserably failed to prove the guilt of the
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respondents for the nurder of Ramesh Narain, and Jitendra alias
Guddu and the nurderous assault of Nathu Singh (PW2).

26. Wth the able assistance of the |earned counsel for the
parties, we have carefully exam ned the evidence as well as the
findings recorded by the courts below. W are of the considered
opi nion that the view taken by the H gh Court is both plausible and
possi ble. The scope of interference in Article 136 in an appeal
against acquittal is rather limted. The position with regard to
ci rcunstances in which the appellate court would interfere with an
acquittal has been recently restated by this court in the case of

State of Utar Pradesh vs. Banne alias Baijnath & Os. [2009 (4)

SCC 271]. In this case, the settled |egal position which has been
crystallized in a nunber of judgnents has been reconsidered and
reiterated. The principles energing are restated in the follow ng
wor ds:

“27. The following principles enmerge from the
af orenenti oned cases:

1. The appellate court may review the evidence in
appeal s against acquittal under Sections 378 and 386
of the Crimnal Procedure Code, 1973. Its power of
reviewing evidence is wide and the appellate court
can reappreciate the entire evidence on record. It
can review the trial court’s conclusion wth respect
to both facts and | aw.

2. The accused is presuned to be innocent until
proved guilty. The accused possessed this presunption
when he was before the trial court. The H gh Court’s
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acqui ttal bol sters the presunption that he is
I nnocent .

3. There nust also be substantial and conpelling
reasons for reversing an order of acquittal.

This Court would be justified in interfering with the
judgnent of acquittal of the H gh Court only when
there are very substantial and conpelling reasons to
di scard the Hi gh Court’s decision.

28. Following are sonme of the circunstances in which
perhaps this Court would be justified in interfering
with the judgnment of the H gh Court, but these are
Il lustrative not exhaustive:

(i) The High Court’s decision is based on totally
erroneous view of law by ignoring the settled |egal
position;

(ii) The H gh Court’s conclusions are contrary to
evi dence and docunents on record;

(iii) The entire approach of the Hgh Court in
dealing wth the evidence was patently illegal
| eadi ng to grave m scarriage of justice;

(iv) The High Court’s judgnent is manifestly unjust
and unreasonabl e based on erroneous |aw and facts on
the record of the case;

(v) This Court nust always give proper weight and
consi deration to the findings of the Hi gh Court;

(vi) This Court would be extrenely reluctant in
interfering with a case when both the Sessions Court
and the Hgh Court have recorded an order of
acquittal.”

27. We may al so notice here the observations made by this Court in

the case of State of U P. vs. Harihar Bux Singh & Anr. [975 3 SCC

167] with regard to the scope of interference by this Court under

Article 136 of the Constitution. It is observed as foll ows: -



“I'n an appeal under Article 136 of the
Constitution, this Court does not interfere with the
finding of acquittal recorded by the H gh Court
unless that finding is vitiated by some glaring
infirmty in the appraisenent of evidence. The fact
that another view could also have been taken on the
evidence on record would not justify interference
with the judgnent of acquittal. The judgnent of the
High Court in the present case has not been shown to
suffer from any such weakness as mght induce us to
interfere. The appeal consequently fails and is
di smi ssed.”

28. The sane view has been reiterated by this Court in the case of

State of U P. vs. Gopi & Os. [1980 Supp. SCC 160] wherein it is

observed as foll ows:

“There may be sonething to be said for this view
of the Hi gh Court and, if we were sitting as a court
of appeal, we may have taken a different view and may
have accepted the statenents of PW 4 and 6. But that
IS no reason to set aside the judgnent of the High
Court for after consideration of the various aspects
of the case it cannot be said that the view taken by
the Hi gh Court was not reasonably possible.”

29. In the case of State of Uttar Pradesh vs. Ashok Kumar & Anr.

[1979 (3) SCC 1], the sane view has been again reiterated as

foll ows: -

“The facts of the case have been set out in the
judgnent of the High Court and it is not necessary
for us to repeat them again. It is well-settled that
this Court would not normally interfere with an order
of acquittal in special |eave unless there are cogent
reasons for doing so or unless there is a gross



violation of any procedure of law which results in
serious mscarriage of justice. W have heard Counse
for the parties and have gone through the judgnent of
t he Sessions Judge and of the High Court. It is true
that High Court has not made an attenpt to discuss
the intrinsic nerits of the evidence of the
eyewi t nesses but having regard to the glaring defects
appearing in the prosecution case we are in agreenent
with the ultimte view taken by the H gh Court.”

30. Applying the aforesaid principles to the facts and
circunstances of this case, we are of the considered opinion that
the findings recorded by the Hgh Court do not warrant any
interference by this Court. In view of the above, the appeals are

di sm ssed.

..................... J.
[ Surinder Singh Nijjar]

New Del hi ;
February 23, 2010.
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