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Speci al |eave granted inall matters.

These appeal s arise out of three orders passed by the Hi gh
Court of Bombay, Nagpur Bench, Nagpur in Wit Petition (Crl.)
No. 380/2001, a wit petition filed in public interest, dated 10th,
11th and 16th January, 2002. The aforesaid wit petition has been
filed by the Maharashtra Antibiotics & Pharmaceutical s
Enpl oyees Associ ation and others in-which a grievance has been
made t hat though the Provident Fund Comm ssi oner has | odged a
conpl ai nt agai nst several Directors of the Maharashtra Antibiotics
& Pharmaceuticals Ltd. (hereinafter referred to as 'MAPL'), the
i nvestigation has nade no progress on account of the fact that the
Directors are government servants and enjoy considerable
influence. In the aforesaid wit petition the inpugned orders have
been passed on different dates which are the subject matter of
chal | enge before this Court. Crimnal Appeals arising out of S . L.P.
(Crl.) Nos.301-302 of 2002; Crimnal Appeals arising out of
S L.P. (Cl.) Nos.310-311 of 2002 and Crini nal Appeals arising
S.L.P. (Crl.) Nos.231-232 of 2002 are directed agai nst the orders
of the Court dated 10th January, 2002 and 11t h January, 2002. Shri
A. K. Dhote, appellant in Crinmnal Appeals arising out of S.L.P
(Crl.) Nos.301-302 of 2002 is the Managi ng Director of /MAPL.
The appellants in Crimnal Appeals arising out of S.L.P. (Crl.)
Nos. 310- 311 of 2002, Shri J.F. Salve and Sh. Vijay Khardekar are
the Directors on the Board of MAPL noni nated by the State
I ndustrial and Investnent Corporation of Miharashtra Ltd.
(hereinafter referred to as the SICOM. Simlarly the appellants in
Crimnal Appeals arising out of S.L.P. (Crl.) Nos.231-232 of 2002,
Sh. M C Anbraham and Sh. J. K Dattagupta are part tinme
Directors of MAPL havi ng been appointed as part tine Directors
on the Board of Management by the President of India.

Crimnal Appeal arising out of SLP (Crl.) No.868 of 2002
is directed against the order of the H gh Court dated 16th January,
2002 and the appellants therein are Shri J.F. Salve and Sh. Vijay
Khar dekar, who are noni nees of SICOM on the Board of MAPL.




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 2 of

7

MAPL is a joint venture of the Governnent of India and the

State of Maharashtra and it is not in dispute that it has been
declared to be a sick industry by the Board for Industrial and

Fi nanci al Reconstruction (hereinafter referred to as the BIFR) on
14t h January, 1997. It appears that a conplaint has been | odged by
the Provident Fund Conm ssioner against the Directors of MAPL

al | egi ng of fences under sections 406 and 409/ 34 | PC.

It appears that sonme of the accused persons had noved the
H gh Court for grant of anticipatory bail under section 438 of the
Code of Criminal Procedure being Crininal Application Nos. 940,
975 and 976 of 2001. Those petitions were rejected by the Hi gh
Court by its order dated 7th Septenber, 2001. The orders rejecting
those petitions have not been appeal ed agai nst.

On 10th January, 2002 the H gh Court passed the first
i mpugned order observing that it was shocking that the wit
petitioners had to approach the H gh Court seeking directions
agai nst the State to act on the conplaint |odged by the Provident
Conmi ssi oner against the Directors of MAPL. Despite the fact
that their applications for grant of -anticipatory bail had been
rejected by the Hi gh Court, by a reasoned order, they had not been
arrested. The H gh Court, therefore, felt that in the circunstances,
the only course open to the respondent-State was to cause their
arrest and prosecute them The High Court thereafter passed the
foll owi ng order :-

"W therefore, direct the respondent-State

to cause arrest of those accused and produce them
before the Court on or before 14.1.2002. On-their
failure to do so we will be constrained to summmon
t he Conmi ssioner of Police, Nagpur, Pune and
Munbai to appear before this Court in person and
explain that as to why they are not able to cause
arrest of these persons.

Merel y because accused are governnent
servants/officials they do not enjoy any i munity
fromarrest if they have committed an of fence. It
is expected of the State to be diligent in
prosecuting such offenders w thout discrimnation

The order be communicated to the Principa

Secretary, Honme Departnent, Governnent of

Mahar ashtra and al so to the Conmi ssioner of

Police of three cities who will be solely
responsible for failure to comply with the orders of
this Court. Learned AP.P. is directed to

conmuni cate the orders by Fax, Wrel ess nessage

in addition to other node of service and even

i nformthem on tel ephone S. O 16.1.2002.

Aut henti cated copy be furnished to AP.P.".

This is the first order chall enged by the appellants before us.

It appears that on the next date i.e. 11th January, 2002 an
application filed on behalf of respondents 1 & 2 in the wit petition
for nodification of the order dated 10th January, 2002 cane up for
hearing before the Court in which certain additional facts were
sought to be brought to the notice of the Court, nanely - that the
conpl ai nant hinself had witten to the investigating officer by his
|etter dated 1st August, 2001 that Shri M C. Abraham Chairnman of
MAPL and part time Director Shri J.K Dattagupta were appointed
by the Governnent of India and as such they were not concerned
with day to day working of the establishnent and therefore the
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conpl aint should be restricted to other accused persons excl udi ng
these two. The Hi gh Court was surprised as to how such a letter
could be issued to the investigating officer, because the question as
to whether they were concerned with day to day affairs of the
conpany was a matter which had to be considered by the Court

taki ng cogni zance of the offence. Sone other subm ssions were

al so urged on the basis of Section 41-A of the State Financia
Corporation Act but the sanme were also rejected. Lastly, it was
urged before the High Court that the investigating officer had taken
an opinion fromthe Assistant Director and Public Prosecutor,

Nagpur who was of the view that the natter deserved to be treated

as 'C summary as no funds have been found to be

m sappropriated. The Hi gh Court observed that this could not be

the reason for not proceeding further in the natter particularly in
vi ew of the observations nmade by the Court in the order dated 7th
Sept enber, 2001 rejecting the applications for grant of anticipatory
bail. The application for nodification was accordi ngly dism ssed.

The third order was passed on 16th January, 2002. It appears
that the order directing arrest of the appellants herein was appeal ed
agai nst before this Court and this Court by order dated 14th
January, 2002 passed an-interimorder staying the directions of the
Hi gh Court to arrest the appellants. The High Court noticed the

order passed by this Court. It directed the respondent/State to take
necessary steps in/the matter subject to interimorder passed by the
Suprenme Court. In this connection it was observed : -

"Qur anxiety is to see that the State

expedi tiously conclude the investigation in the

case and file Chargesheet. W may again remnd

the State of the order passed by this Court while
rejecting the pre-arrest bail application on 7.9.2001
and shoul d not show any laxity in the

i nvestigation".

Counsel for the appellants submtted before us that the
orders dated 10th January, 2002 and 11th January, 2002 result in
unjustified interference with the investigation of 'the case, and
having regard to the well defined para-nmeters of judicia
interference in such matters, the directions made by the H gh Court
deserve to be quashed. He submtted that the High Court in
exercise of its wit jurisdiction, cannot direct the investigating
officer or the State to arrest the accused in a case which is still at
the stage of investigation, nor can it direct the investigating
agency to submit a report before the Magistrate as directed by the
H gh Court. We find considerable force in the subnission ur ged
on behal f of the appellants. The observations of the Suprene
Court in State of Bihar and another Vs. J.A C Sal danha and
others : (1980) 1 SCC 554 in this regard deserve notice. In that
case, on the basis of the first information report, the case was
i nvestigated and a final report was subnitted exonerating the
accused. The matter had engaged the attention of the Governnent
and even while the matter was under consideration of ‘the
CGovernment, the final report was submtted. The investigating
of ficer who had taken over fromthe earlier investigating officer
noved the Court with a prayer that the final report already filed,
may not be acted upon and that the report of the police, after
conpl etion of further investigation, which had been directed by
the government in the case, be awaited. The Chief Judicia
magi strate passed an order whereby he decided to await the report
of further investigation. This order was chall enged before the
Hi gh Court and a Full Bench of the High Court allowed the wit
petition and gave various directions to the | earned Additional Chief
Judi cial Magistrate how to dispose of the case. It further held
that the Additional Chief Judicial Magistrate was in error in
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post poni ng the consideration of the final report already submtted.

The contention before this Court was that the Hi gh Court
was in error in exercising jurisdiction under Article 226 of the
Constitution at the stage when the Additional Chief Judicia
Magi strate who had jurisdiction to entertain and try the case, had
not passed upon the issues before him by taking upon itself the
appreci ati on of evidence involving facts about which there was an
acrimoni ous di spute between the parties and giving a clean bill to
the suspects against whomthe first information report was fil ed.
In this connection this court relied upon the observations of the
Privy Council in King Enperor Vs. Khwaja Nazir Ahmad : 1944
LR 71 I A 203, which reads thus:-

“In India, as has been shown, there is a
statutory right on the part of the police to

i nvestigate the circunstances of an alleged

cogni zable crime-wi thout requiring any authority
fromthe judicial authorities and it would, as their
Lordshi ps think, be an unfortunate result if it
shoul d be held possible tointerfere with those
statutory rights by an exercise of the inherent
jurisdiction of the Court. ~The functions of the
judiciary and the policeare conpl enentary, not
over | appi ng, and the conbination of individua
liberty with a due observance of |aw and order is
only to be obtained by | eaving each to exercise its
own function, always, of course, subject to the
right of the Court to.intervene in an appropriate
case when noved under Section 491 of the

Crimnal Procedure Code to give directions in the
nature of habeas corpus. 1In such a case as the
present, however, the Court’s functions begin
when a charge is preferred before it, and not unti
then".

Ref erence was al so made to the observations of 'this Court in
S.M Sharma Vs. Bipen Kumar Tiwari : (1970) 3 SCR 946,
wherein this Court observed:

"It appears to us that, though the Code of

Crimnal Procedure gives to the police unfettered
power to investigate all cases where they suspect
that a cogni zabl e of fence has been conmmitted, in
appropriate cases an aggrieved person can always
seek a renedy by invoking the power of the High
Court under Article 226 of the Constitution under
which, if the H gh Court could be convinced that
the power of investigation has been exercised by a
police officer nmala fide, the High Court can al ways
issue a wit of mandanmus restraining the police

of ficer fromm susing his | egal power".

This Court held in the case of J.A C Sal danha (supra) that
there is a clear-cut and well denarcated sphere of activity in the
field of crinme detection and crine puni shrment. I nvestigation of an
offence is the field exclusively reserved by the executive through
the police department, the superintendence over which vests in the
State Governnent. It is the bounden duty of the executive to
investigate, if an offence is alleged, and bring the of fender to book
Once it investigates and finds an of fence having been commtted, it
is its duty to collect evidence for the purpose of proving the
of fence. Once that is conpleted and the investigating officer
submits report to the Court requesting the Court to take
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congni zance of the offence under section 190 of the Code of

Crimnal Procedure, its duty comes to an end. On a cogni zance of
the of fence being taken by the Court, the police function of

i nvestigation comes to an end subject to the provision contained in
Section 173(8), then commences the adjudi catory function of the
judiciary to determ ne whet her an offence has been commtted and

if so, whether by the person or persons charged with the crine. In
the circunstances, the judgnment and order of the Hi gh Court was

set aside by this Court.

Tested in the light of the principles aforesaid, the inmpugned
orders dated 10t h January, 2002 and 11th January, 2002 nust be
held to be orders passed by over-stepping the para-neters of
judicial interference in such matters. |In the first place, arrest of an
accused is a part of the investigation and is within the discretion of
the investigating officer. ~Section 41 of the Code of Crimna
Procedure provides for arrest by a police officer w thout an order
froma Magistrate and w thout a warrant. The section gives
di scretion to the police officer who may, without an order froma
Magi st rat'e and even without a warrant, arrest any person in the
situations enunerated in that section. It is opento him in the
course of investigation, to arrest any person who has been
concerned with any cogni zabl'e of fence or agai nst whom
reasonabl e conpl ai nt* has ‘been nmade or credible information has
been received, or a reasonabl e suspicion exists of his having been
so concerned. oviously, he is not expected to act in a mechanica
manner and in all cases to arrest the accused as soon as the report
is lodged. |In appropriate cases, after sone investigation, the
i nvestigating officer may nake up his mnd as to whether it is
necessary to arrest the accused person. At that stage the Court has
no role to play. Since the power is discretionary, a police officer is
not al ways bound to arrest an accused even if the allegation agai nst
himis of having commtted a cogni zabl'e of fence. Since an arrest
is in the nature of an encroachnent on the liberty of the subject and
does affect the reputation and status of the citizen, the power has to
be cautiously exercised. 1t depends inter alia upon the nature of
the of fence all eged and the type of persons who are accused of
havi ng comm tted the cogni zabl e of fence. (Obvi ously, the power
has to be exercised with caution and circunmspection

In the instant case the appellants had not been arrested. It
appears that the result of the investigation showed that no anpunt
had been defal cated. W are here not concerned with the
correctness of the conclusion that the investigating officer may
have reached. What is, however, significant is that the
i nvestigating officer did not consider it necessary, having regard to
all the facts and circunstances of the case, to arrest the accused. In
such a case there was no justification for the H gh Court to direct
the State to arrest the appellants agai nst whomthe first information
report was | odged, as it anpbunted to unjustified interference in the
i nvestigation of the case. The nmere fact that the bail applications
of some of the appellants had been rejected is no ground for
directing their imrediate arrest. In the very nature of things, a
person may move the Court on mere apprehension that he may be
arrested. The Court nmay or may not grant anticipatory bai
dependi ng upon the facts and circunstances of the case and the
material placed before the Court. There nay, however, be cases
where the application for grant of anticipatory bail nay be rejected
and ultimately, after investigation, the said person may not be put
up for trial as no material is disclosed against himin the course of
i nvestigation. The Hi gh Court proceeded on the assunption that
since petitions for anticipatory bail had been rejected, there was no
option open for the State but to arrest those persons. This
assunption, to our mind, is erroneous. A person whose petition for
grant of anticipatory bail has been rejected may or may not be
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arrested by the investigating officer dependi ng upon the facts and
circunst ances of the case, nature of the offence, the background of
the accused, the facts disclosed in the course of investigation and
ot her rel evant considerations.

We have, therefore, no doubt that the order dated 10th

January, 2002, in so far as it directs the arrest of the appellants,
nmust be set aside. So far as the order dated 11th January, 2002 is
concerned, it gives an inpression that the H gh Court has held that
it was not open to the investigating officer, in view of the order
passed by the Hi gh Court dated 7th Septemnber, 2001 rejecting the
anticipatory bail petitions of sone of the appellants, to treat the
case as 'C sumary as it has been found that no funds had been

m sappropriated. By the inpugned order dated 16th January, 2002
the High Court has in fact shown its anxiety to see that the "State
expedi tiously conclude the-investigation in the case and file

char ge-sheet". We are afraid, such a direction cannot be sustained
in view of the settled principle of |law on the subject. It is not
necessary for us tomultiply authorities but we may only refer to
Abhi nandan Jha and others Vs. Dinesh Mshra : AIR 1968 SC

117, where this Court observed thus:-

"Then the question is, what is the position,
when the Magistrate is dealing with a report
submitted by the police, under Section 173, that no
case is nmade out for 'sending up an accused for
trial, which report, as we have already indicated, is
called, in the area in question, as a’final report’?
Even in those cases, if the Magistrate agrees with
the said report, he may accept the final report and
cl ose the proceedings. But there may be instances
when the Magistrate may take the view, on a

consi deration of the final report, that the opinion
fornmed by the police is not based on a full and
conpl ete investigation, in which case, in our

opi nion, the Magistrate will have anple
jurisdiction to give directions to the police, under
S. 156(3), to make a further investigation. That is,
if the Magistrate feels, after considering the fina
report, that the investigation is unsatisfactory, or
i nconpl ete, or that there is scope for further

i nvestigation, it will be open to the Magistrate to
decline to accept the final report and direct the
police to nake further investigation, under Section
156(3). The police, after such further

i nvestigation, may submit a charge-sheet, or, again
submit a final report, depending upon the further

i nvestigation made by them If ultimately, the

Magi strate forns the opinion that the facts, set out
in the final report, constitute an of fence, he can
take cogni zance of the offence, under section

190(1) (b), notwi thstanding the contrary opinion of
the police, expressed in the final report. The
functions of the Magistracy and the police, are
entirely different, and though, in the circunstances
nentioned earlier, the Magistrate nay or may not
accept the report, and take suitable action
according to law, he cannot certainly infringe (sic
i mpi nge?) upon the jurisdiction of the police, by
conpelling themto change their opinion, so as to
accord with his view

Therefore, to conclude, there is no power,
expressly or inpliedly conferred, under the Code,
on a Magistrate to call upon the police to subnit a




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 7 of

7

char ge-sheet, when they have sent a report under
section 169 of the Code, that there is no case nade
out for sending up an accused for trial".

The principle, therefore, is well settled that it is for the
i nvestigating agency to submt a report to the Magistrate after ful
and conpl ete investigation. The investigating agency nay submt
a report finding the allegations substantiated. It is also open to the
i nvestigating agency to submit a report finding no material to
support the allegations made in the first information report. It is
open to the Magistrate concerned to accept the report or to order
further enquiry. But what is clear is that the Magi strate cannot
direct the investigating agency to submt a report that is in accord
with his views. Even in a case where a report is submtted by the
i nvestigating agency finding that no case is nmade out for
prosecution, it is-open to the Magistrate to dis-agree with the report
and to take cogni zance, but what he cannot do is to direct the
i nvestigating agency to subnmit a report to the effect that the
al | egati onshave been supported by the material collected during
the course of -investigation

In the instant case the investigation is in progress. It is not
necessary for us to comment on the tentative view of the
i nvestigating agency. It is the statutory duty of the investigating

agency to fully investigate the matter and then submit a report to
the concerned Magi strate. The Magistrate will thereafter proceed

to pass appropriate order in accordance with llaw. It was not
appropriate for the Hi.gh Court in these circunstances to issue a
direction that the case should not only be investigated, but a charge
sheet nust be submitted.  In our view the H gh Court exceeded its
jurisdiction in making this direction which deserves to be set aside.
Wiile it is open to the High Court, in appropriate cases, to give
directions for pronpt investigation etc., the H gh Court cannot
direct the investigating agency to submt a report that is in accord
with its views as that woul d amount ‘to unwarranted interference

with the investigation of the case by inhibiting the exercise of
statutory power by the investigating agency.

In these circunstances, therefore, we set aside the direction
contained in the order of the Hi gh Court dated 10th January, 2002
directing the arrest of the appellants. W also set aside the
direction made by the High Court directing the investigating
agency to submit a charge-sheet. However, the investigating
agency nust pronptly take all necessary steps, conclude the
i nvestigation and subnit its report to the concerned Magistrate. It
is open to the investigating agency to subnmit such report as it
consi ders appropriate, having regard to the facts and circunstances
of the case and result of the investigation. After such a final report
is submitted by the investigating agency, the concerned Magi strate
will proceed to deal with the matter further in accordance with | aw
wi t hout being influenced by any observation made by the Hi gh
Court in the inmpugned orders.

The appeals are allowed in the above terns.




