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1. These two appeals assail correctness of the judgnent
rendered by a Division Bench of the Orissa Hi gh Court
dismissing the wit petitions filed by the appellants. The two
wit petitions i.e. QJC 16928 of 1998 and 1500 of 2000 were
filed questioning correctness of the views expressed by the

Sal es Tax Authorities that the appellants had contravened the
declaration given in Form IV to avail concessional rate as
provided in the Oissa Sales Tax Act, 1947 (in short the 'Act’)
and the Orissa Sales Tax Rules, 1947 (in short the 'Rules'). In
the first wit petition challenge was to the appellate order
passed by the Assistant Conmi ssioner of Sales Tax confirm ng
the assessment nmade by the assessing officer for the

assessment year 1997-98, whereas in-the second wit petition
chal l enge was to the assessnment order passed by the Sal es

Tax O ficer for the assessment year 1998-99.

2. Background facts sans unnecessary details are as
foll ows: -

The 1Cl India Ltd. (hereinafter referred to as ''the
assessee") is a conpany incorporated under the Conpanies
Act, 1956 having its registered office at 1.Cl House, 34,
Chow anghee Road, Calcutta. It is engaged, inter-alia, in the
busi ness of manufacture and sale of "Bul k Explosives". For
the purpose of carrying on business at Rourkela in the State of
Orissa, the appellant has set up an industry on Plot No. 77,
Industrial Estate, Kalunga, and is registered as a dealer with
the Sal es Tax officer, Rourkela \026l1 Circle, Panposh (Respondent
No.3). The certificate of registration granted under Section 9
of the Act indicates that the appellant requires, anongst
others, "Ammonium Nitrate" to be used for
manuf act ure/ processi ng of "Bulk Prem x" for sale. The
appel | ant had set up and comm ssioned its third bul k
ermul sion prem x manufacture unit at Rourkela in April, 1997.
The principal raw material for manufacture of "Bulk Prem x" is
"Ammonium Nitrate Liquor". The principal supplier of the said
raw material is the Rourkela Steel Plant of the Steel Authority
of India (in short the "SAIL') from whomthe appellant
purchases the same. The other raw nmaterials are either
purchased | ocally or purchased centrally at Gomia in Bihar
and the stock is transferred to its Rourkela Plant. At the
Rourkela Plant, all the raw materials are utilized for
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manuf acture of Enul sion Prem x or Bulk Prem x, which is an
exci sabl e product. For purchase of raw material fromthe
Rourkel a Steel Plant, the appellant gives declaration in Form
No. IV to avail the concessional rate of tax @4% It is an
adnmtted case of the parties that the "Bul k Prem x" so

manuf actured at Rourkela is not sold as such because it is an
i nternedi ary product which is used for nanufacture of "Bulk
Expl osive". This "Bul k Explosive" is not manufactured in the
Rour kel a plant of the appellant. So the "Bulk Prem x" is sent
to its other branches at Angul (Tal cher) and Bel pahar in the
State of Orissa, for which the appellant has obtained Sal es Tax
Regi stration, wherein the raw material has been mentioned as
"Bul k Prem x", while the finished product is nentioned as
"Bul k Expl osive". Apart fromsending the "Bulk Prem x" to its
di fferent branches in the State of Orissa, the appellant also
transfers/sells the goods outside the State.

3. For manufacture of "Bul k Explosive", the "Bul k Prem x"
is carried in-special tankers dedicated for such purpose to the
actual blasting site fromthe onsite support plants where the
ingredient i.e. "Bulk Premix" and other chemicals are mxed in
proportion conmensurate with the character of the rock

and/ or other substances to be blasted. Such mxing in right
proportion takes places at the site of blasting and the

resul tant manufacture being explosive is discharged into the
bore holes at the mne bench. It is at this stage that the "Bul k
Prem x" when ni xed with the other chem cals and di scharged

i nto bore hol es becones expl osives and at that stage the sale
of expl osives takes place and the sales tax and excise duty are
pai d on such sale of "“Bul k Explosive".

4, In the assessnent order for the year 1998-99, the
assessing officer did not find any violation of the declaration
given by the appellant while purchasing “"AmoniumNitrate",
though the "Bul k Prem x" has been transferred from Rourkel a
plant to Tal cher and Bel pahar, i.e., inside the State of Oissa,
and did not nake any addition for 'the sane. But, for goods
sent outside the State of Orissa, the assessing officer was of
the view that the appellant had contravened the provisions of
the 5th proviso to Section 5(1) of the Act by furni shing wong
decl arati on as the goods nmanufactured were not sold. For the
year 1997-98, however, all transfers of "Bulk Prem x", whether
inside or outside the State of Orissa, were disallowed and it
was held that the appellant has contravened the declaration

given in Form IV while purchasing the raw naterial. This
order was confirmed by the Assistant Conm ssioner of Sal es
Tax.

5. Consi dering the rival stands taken before it, the High

Court noted that the only question that arose for. consideration
was whet her the appellant who purchased raw materials for

manuf act ure/ processi ng of "Bul k Prenmi x" for sale on-the
strength of declaration can be said to have viol ated the

decl arati on when the "Bulk Prem x" was transferred to its

di fferent branches for manufacture of "Bul k Expl osive". The

Hi gh Court held that the Sales Tax Authorities were justified
in denmanding differential tax as provided in the 5th Proviso to
Section 5(1) of the Act on the raw material (Anmoni um

Ni trate) purchased by furnishing declaration in Form |V by
payi ng concessional tax at the rate of 4% The wit
applications were accordingly disn ssed.

6. In support of the appeals it is stated by Dr. D.P. Pa
| earned Seni or Advocate that the only question that arises for
consideration is whether the raw naterial i.e. "Anmoni um

Nitrate Liquor" was used for the purpose of manufacturing
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"Bul k Premi x" in the Rourkela factory? Such "Bulk Prem x" is
undi sputedly the raw material for manufacturing used in the
manuf acture of "Bul k expl osive". Such products were for sale
and were actually sold. Even if the "Bul k Prem x" gets
transferred outside the State of Orissa for being further used
in the manufacture of a final product i.e. "Bul k Expl osive",
there is no contravention of the 5th proviso to Section 5(1) of
the Act. Raw materials purchased at concessional rate of tax
woul d be liable to tax at the full rate prevailing on the
followi ng conditions satisfied

(1) The deal er nust be a registered deal er

(2) The goods or class of goods nust be specified inits
certificate of registration as being i ntended for use

within the State of Orissa by himin the

manuf act ur e/ processi ng of goods for sale.

(3) The goods so manufactured rmust be sol d.
(4) The purchasi ng deal er nust furnish a declaration in
Form IV.

I'n case the goods so purchased are used for
any other purpose or utilized outside the State of
Orissa, the dealer shall pay the differential tax on
t he goods.

7. It was pointed out that there is no dispute or controversy
that the raw material i.e. "Ammonium Ni trate Liquor" has been
used within the State of Oissa by the appellant in the

manuf acture of goods nanely "Bulk Prem x". But the "Bul k

Prem x" so manufactured gets further processed for the

manuf acture of the final product i.e. "Bul k Explosives" which
undi sputedly was for sale and is actually sold. It is submtted
that |aw does not require that the final products which are for
sale should to be sold within the State of Oissa. Reliance is

pl aced on Paragraphs 11 and 18 of Ms. Polestar Electronic
(Pvt.) Ltd. v. Additional Comm ssioner, Sales Tax and Anot her
(1978(1) SCC 636) to support the argument. Reference is also
made to J. K. Cotton Spinning & Waving MIIs Co. Ltd. v.

S.T.O., Kanpur, and another (1965 (16) STC 563) which

related to nmeani ng of expression "in_ manufacture of goods"
appearing in Section 8(3) (b) of the Central Sales Tax Act, 1956
(in short the "Central Act’) which, according toappellant is in
pari materia with the 5th proviso to Section 5 (1) of the Act.

Ref erence is al so nade to decision of the Oissa H gh Court in

I ndian Al umi nium Co. Ltd. v. S.T.O (1993) 90 STC 410) for

this purpose. It is, therefore, submtted that so | ong as the
goods, that is, the internediary products are manufactured

within the State of Orissa but are used in the manufacture of
final product either in the State of Orissa or outside, the raw
mat eri al s have been used for manufacture of goods for sale,

and there is no contravention of the 5th proviso to Section 5 (1)
of the Act.

8. Per contra, |earned counsel for the respondent-State and
its functionaries submtted that the factual position as noticed
by the Authorities and the Hi gh Court clearly shows that the

5th proviso to Section 5(1) is clearly attracted. The said

provi sion pertains to tax concession. Wen the claim
concessi ons are under consideration, these provisions have to

be construed strictly. The appellant is in the business of

manuf acture and sal e of "Bul k Expl osive", which has severa

uses in Orissa. "Bulk Prem x" is used as raw material for

manuf acture and sal e of "Bul k Expl osive" as per the Certificate
of Registration. However, so far as the Rourkela unit is
concerned, the conpany has different Certificate of

Registration and it is admtted that the appell ant
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manufactures only "Bulk Prem x" in this unit. In the
Certificate of Registration it is nmentioned that raw materials
purchased woul d be used in the nanufacture of "Bulk

Prem x". Though certificate al so menti oned about "nmachineries
for explosives" before the Hi gh Court it was conceded that it is
a m stake and assessee does not manufacture "Bul k

Expl osi ves" in the Rourkela Unit. Thus the appellant

purchases raw materials mainly fromSAIL in Oissa and ot her
raw materials in Bi har and had manufactured "Bul k Prem x"

in their Rourkela Unit. Undisputedly, appellant gave
declaration in Form IV for concessional rate of tax i.e. 4%
Admittedly, the appellant did not sell "Bulk Prem x"
manufactured by it and the same is used after stock transfer
for manufacture of "Bul k Explosive" in other units in Orissa
and pl aces outside the State.

9. It is submitted by the revenue that the stress is on use of
the goods purchased in the manufacture/process of "goods for
sale". By not selling "Bulk Prem x" and instead effecting stock

transfer for manufacturing of "Bul k Expl osives" for sale, there

is clear violation of the first Iinb of the 5th proviso to Section
5(1) and therefore second linb of the proviso is attracted

maki ng the assessee liable to pay the differential tax on goods.

10. The First proviso to Section 5(1) is conceptually different
fromSection 8(3) of the Central Act. Wile the Act used the
expression "within the State of Oissa" the Central Act does

not have any such restriction. This i's inevitable because in
respect of the Central Act, the sale has to be outside the State.
The use of the expression "within the State of Orissa” in 5th
provi so nmakes the position clear that the raw materials

purchased nust be used for manufacture of goods in the State

of Orissa for sale.

11. Entry serial No. 48 of List \026C, is quoted bel ow : -

"Goods of the class or classes specified in

the certificates of registration of the registered
deal er purchasing the goods as being i ntended

for use by himin the manufacture or

processi ng or packing of goods for sale or in
mning or in the generation or distribution of
electricity or any other form of power subject

to the production of true declaration by the
purchasi ng regi stered deal er or his authorized
agent in FormIV."

12. The 5th proviso to section 5(1) of the Act reads as under :-

"5. Rate of tax \026 (1) The tax payable by a
deal er under this Act shall be levied on his
taxabl e turnover at such rate, not exceeding
twenty five percent, and subject to such
conditions as the State CGovernnent may, from
time to tinme, by notification specify:

XX XX XX
Provi ded further that where a regi stered

deal er purchases goods of the class or classes

specified in his Certificate of Registration as

being i ntended for use within the State of

Oissa by himin the manufacture or

processi ng of goods for sale or in mning or in

generation or distribution of electricity or any

ot her form of power at concessional rate of tax
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or free of tax after furnishing a declaration in
the prescribed form but utilizes the same for
any other purpose or outside the State of

Orissa, he shall pay the difference in tax or the
tax, as the case may be, payabl e had he not

furni shed the declaration.”

13. Form 1V, which is appended to the |ist of taxable goods,
is in the follow ng | anguage : -

"1/ we\ 005\ 005\ 005\ 005her eby decl are that the goods
purchased by ne/us in ash Meno/Bill No\ 005\ 005\ 005dat ed
t he \ 005\ 005\ 005f r oml 005\'005\ 005shal | be used in the
manuf act ur e/ processi ng or’' packing of goods for sale in
m ni ng/ generation or distribution of electricity or any
ot her form of power.
Deal er/ Auhori sed Agent."

14. The 5th proviso to Section 5(1) indicates the purpose for
whi ch the goods are intended to be used i.e. for
manuf act ure/ processi ng of goods for sale. |In the instant case

the raw material purchased for manufacture of "Bul k Prem x",
has not been used for any other purpose. But the
manuf act ured product i.e. "Bul k Prem x" has not been sold
but has been transferred to other branches of the appell ant
situated inside as well as outside the State of Orissa.

15. As noted above the Certificate of Registration indicates
that the raw material s purchased would be utilized in the
manuf acture of "Bulk Prem x". ~There is al soa nention about

"machi nery for explosive'. Though it was contended by the
appel l ant that the sanme is the mstake of fact and the only
thing which is intended to be produced at Rourkela is "Bulk

Premi x", it is conceded that the "Bul k Preni x" manufact ured
had not been sold but has been sent to different places for
manuf acture of other goods i.e. "Bulk Explosive". The position

is factually different fromthat under consideration in Indian
Al um numi s case (supra) as the appellants instead of selling
the manuf actured goods transferred it to other places for
further manufacture of "Bul k Explosive". The transfer clearly
falls within the expression "any other purpose" nentioned in
the 5th proviso to Section 5(1) of the Act. As the goods
manuf act ured have not been sol d but have been transferred,
there is a violation of the ternms of the declaration and the
assessee has been rightly held to be liable for paynent of the
differential tax payable on the raw materials purchased at
concessional rate of tax by 4% paid by furnishing FormlV.

H gh Court’s inmpugned judgnent, therefore, does not warrant
any interference. It may be noted that the H gh Court nade
sone observation about what woul d have been the

consequence had there been nention of final product-in the
Certificate of Registration of the appellant.

16. Learned counsel for the respondent-State subm tted that
the observations of Hi gh Court are erroneous. Though | earned
counsel for the appellants also referred to the observation to
support their stand, we nake it clear, that we have not
expressed any opinion about the correctness of the said view
as that does not really fall for determ nation in the present
case.

17. The appeals fail and are accordi ngly dism ssed.




