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ACT:

Conservation of Foreign Exchange 'and Prevention of
Smuggl ing Activities Act 1974, Ss. 8 and Il ‘and Constitution
of India, 1950, Article 22 (5).

Advi sory Board-Legal representation or "friendly’
representation to detenu-Gant of facility-Wen arises.

Detenti on order-Representation of the ~detenu to the
Central Gover nnent - What i s-Bout De Papi ere to Prinme
M nister-Petitions nenorial to M nister-Wether statutory
representation.

HEADNOTE:

The two petitioners who were British nationals and
friends and collaborators in smuggling enterprises were
det ai ned under the provisions of the Conservation of Foreign
Exchange and Prevention of Snuggling Activities Act 1974 for
smuggl i ng el ectroni c equi prent and goods worth several l|akhs
of rupees in secret conpartnents and hidden cavities of a
Mer cedez Benz van.

The High Court dismissed their petitions for release
from detention.

In their wit petitions wunder Article 32 it was
contended that: (1) the representation made by themto the
Central Governnment to revoke the orders of detention as'|ong
back as March 1982 renai ned undi sposed of and on this ground
alone they were entitled to be released; (2) the Bout De
Papi er presented to the Prime Mnister of India during her
visit to England pointing out that the order of detention
passed against the petitioners mght be lifted and the
detenus be either released or charged and brought to tria
wi t hout delay, had not been disposed of; and (3) that they
had been denied the right to be represented before the
Advi sory Board by an Advocate or at least by a 'friend and
thus they were denied an opportunity to make an appropriate
and effective representation to the Advisory Board.

Di sm ssing the petitions,

N

HELD: (1) Represent ati ons from whatever sour ce
addressed to whonsoever officer of one or other departnent
of the GCovernment cannot be treated as representations to
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the Government under the COFEPCSA. [772 D

(2) The Bout De Papier presented to the Prime Mnister
during her visit to Britain and the subsequent rem nder
addressed to the External Affairs Mnistry by
770
the British H gh Conmi ssion are not representations to the
Central Gover nrent . They wer e nerely di pl omatic
comuni cati ons between the Governnents of the two countries
which wll be answered through appropriate diplomtic
channels in proper tine. Such diplomatic communications
between one country and another cannot be treated as
representations to the statutory authorities functioning
under the COFEPCSA. [771 G H, 772 A-E]

3(i) The Advisory Board consisting of three Judges of
the High Court considered it unnecessary and inadvisable to
allow | egal representationto the detenus. That was a matter
for decision of the Advisory Board and this Court woul d not
be justified to substitute its judgment in place of the
Boards judgnment. [774 C]

(ii)- A ’'friendly’ representation would have been
provided by the Board had it been demanded. But it was not
for the Advisory Board to offer 'friendly representation to
the detenus without being asked for. [774 D-E]

In the instant case the order of detention made on
January 7, 1982 was considered by the Advisory Board on
February 8, 1982 and its report showed that the detention
was justified. [775 C D

JUDGVENT:

ORIG NAL JURISDICTION: Wit Petition (Crimnal) Nos.
271-272 of 1982.

(Under Article 32 of the Constitution of |ndia)

Ram Jet hmal ani and Mss Rani~ Jethmalani for the
Petitioner.

R K. Garg and A V. Rangam for the Respondents.

The Judgrment of the Court was delivered by

CHI NNAPPA REDDY, J. Richard Beale and Paul Duncan
Zawadzki, two British nationals, saidto be friends and
col l aborators in smuggling enterprises are now under
detention wunder the provisions of the Conservation of
Forei gn Exchange and Prevention of Snmuggling Activities Act.
Ri chard Beale arrived at Madras from Si ngapore on Decenber
11, 1981. He brought with him a Mercedez Benz van. On
exam nation by the custons authorities, the van was found to
have secret conpartnents and hidden cavities. It was |aced
and lined, as it were, wth all nanner of electronic
equi pmrent and goods worth several |akhs of rupees. Richard
Beal e was interrogated and nade a statenent. He was arrested
and produced before the |earned Metropolitan Magistrate of
Madras. H's friend and collaborator Paul Duncan Zawadzki
who had separately arrived in India and who attenpted to
contact Richard Beale, was also interrogated, |ater arrested
and produced before the Metropolitan Magistrate. O ders of
detenti on under the COFEPCSA
771
were nade against both of them on January 7, 1982 and
grounds of detention were duly served on them The detenus
noved the Hi gh Court of Tami| Nadu for their rel ease from
detention, but their applications were dism ssed. They have
now cone to this Court seeking Wits of Habeas Corpus under
Art. 32 of the Constitution. The two petitions were argued
together by Shri Jethmalani and they may be conveniently
di sposed of by a single order
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The first subm ssion of the |earned Counsel was that
the representation nmade by the detenus to the Centra
CGovernment to revoke the orders of detention so |ong back as
March, 1982 renmi ned undi sposed of till this day and on that
ground al one, the detenus were entitled to be rel eased. Shri
Jethmal ani drew ny attention to S. 11 of the COFEPCSA whi ch
enabl es the Central Government to revoke or nodify an order
of detention made by the State Government or its officers
and to the decisions of this Court |aying down that delay by
the Central Governnment in dealing with representations of

the detenu would also entail the detention invalidating
itself. Apart from the fact that there is no proper
foundation for the subm ssion, | amnot satisfied that there

is any nerit in the submission. The Wit Petitions were
filed on March 12, 1982 and there was then no hint of this
submi ssion. The counter-affidavit on behalf of the State of
Tam | Nadu was filed on April 5; 1982. Thereafter, the clerk
of the ~Tearned Counsel for the Petitioners has sworn to an
affidavit ‘mentioning the facts giving rise to the present
submi ssion. It appears from the affidavit that when the
Prime Mnister— of India was recently in England, a Bout De
Papi er was presented to the-del egati on acconmpanying her
expressing concern about the detention wthout trial of
Ri chard Beal e and Paul Duncan Zawadzki  and suggesting that
the detention order mght be 'lifted” and the detenus either
rel eased or charged and brought to trial w thout delay. It
further appears that the British H gh  Conm ssion in India
al so addressed the Mnistry of External Affairs, Governnent
of India, and rem nded them about the Bout  De Papiere
presented to the Prine. Mnister’s delegation in Britain
during her visit to that country. According to Shri
Jethnmal ani, the Bout De Papiere presented to the Prine
Mnister’s delegation in Britain and the subsequent reni nder
by the British H gh Commission constitute a representation
to the Central Gover nnent demanding their i medi at e
consideration in termnms of the provisions of the COFEPCSA. |
have no doubt that the Bout De Papier and the rem nder
di pl omatic

772
conmuni cations that they are between the Governnments of the
two countries, wll be attended to and answered through

appropriate diplomatic channels in proper time and wth
necessary expedition. But | find it difficult to treat such
di pl omati ¢ conmmuni cati ons between one country and anot her as
representations to the statutory authorities functioning
under the COFEPCSA, as representations which require
i medi ate consideration by the statutory authorities and
which if not considered imediately, would entitle the
detenus to be set at liberty. Nor is it possible to treat
the countl ess petitions, nenorials and representati ons which
are everywhere presented to the Prinme Mnister and ot her
M nisters as statutory appeals or petitions, statutorily
obliging them to consider and dispose of such appeals and
petitions in the manner provided by statute. No doubt the
Prime Mnister and other Mnisters, as |eaders in whomthe
peopl e have reposed faith and confidence, wll deal wth
such appeals and petitions wth due and deserved despatch.
But quite obviously that wll not be because they are
di scharging statutory obligations. It is not also possible
to treat representations from whatever source addressed to
whonsoever officer of one or other departnent of the
Covernment as a representation to the Governnent requiring
the appropriate authority under the COFEPOSA to consider the
matter. | do not consider that the Bout de Papiere presented
tothe Prine Mnister during her visit to Britain and the
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subsequent rem nder addressed to the External Affairs
Mnistry by the British Hi gh Comm ssion are representations
to the Central Governnment which are required to be dealt
with in the manner provided by the COFEPOSA.

It was next submitted by the |earned Counsel that the
Chief Mnister, who according to the Rules of Business of
the Government of Tami| Nadu, was required to deal wth
matters relating to preventive detention neither applied his
mnd to the making of the orders of detention, nor
considered the representation of the detenus hinself. The
rel evant files have been produced by the | earned Counsel for
the State of Tamil Nadu and on perusing them | find no
substance in the subm ssiion of the | earned Counsel

The subm ssion which was nost strenuously urged by the
| earned counsel was that the detenus had been denied the
right to
773
be represented before the Advisory Board by an Advocate or
at least 'by a friend and that they were thus denied the
right to nake a  proper and effective representation to the
Advi sory —Board. This was sufficient, said the |earned
Counsel, to vitiate the detention. The | earned Counsel urged
that the detenus were foreign nationals and they were under
a handi cap being ignorant of the | aws and procedures of this
country. To deny,/ legal representation to them was an
unreasonabl e exercise of the discretion vested in the
Advi sory Board to permt or not to perm t | ega
representation. According to the | earned Counsel, this was a
cl ear case where Ilegal representation should have been
permtted. In any case, it was urged, the detenus ought to
have been offered at least "friendly' representation, if not
| egal representation. Reliance was placed upon the follow ng
observations of the Constitution Bench in A K Roy v. Union
of India :

"Anot her aspect of this matter which needs to be
mentioned is that the enbargo on the appearance of
| egal practitioners should not be extended so as to
prevent the detenu from being aided or assisted by a
friend who, in truth and substance, is not a Ilega
practitioner. Every per son whose interests are
adversely affected as a result of the proceedi ngs which
have a serious inport, is entitled to be heard in those
proceedi ngs and be assisted by a friend. A detenu
taken straight fromhis cell to the Board s room may
lack the ease and conposure to present hi's point of
view. He may be "tongue-tied, nervous, confused or
wanting in intelligence" (see Pett v. G eyhound Raci ng
Associ ation Ltd., 1969, 1 B 125), and if justice is to
be done, he nust at |east have the help of a friend who
can assist himto give coherence to his stray and
wandering ideas. |Incarceration nmakes a nan.-and his
thought s di shevelled. Just as a person who is dunb is
entitled, as he nust, to be represented by a person who
has speech, even so, a person who finds hinself unable
to present his own case is entitled to take the aid and
advice of a person who is better situated to appreciate
the facts of the case and the |anguage of the law It
may be that denial of Jlegal representation is not
deni al of natural justice

774

per se, and, therefore, if a statute excludes that

facility expressly, it would not be open to the

Tribunal to allowit. Fairness, as said by Lord Denning

MR, in Maynard v. Gsnond [1977] 1 B 240, 253, can be

obtai ned without |egal representation. But, it is not
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fair, and the statute does not exclude that right, that

the detenu should not even be allowed to take the aid

of a friend. Wienever demanded, the Advisory Boards
must grant that facility."

In the present case, the Advisory Board consisting of
three Judges of the H gh Court of Tam | Nadu considered it
unnecessary and inadvisable to allow | egal representation to
the detenus. It was a matter for the decision of the
Advisory Board and | do not think I wll be justified in
substituting my judgnment in the place of their judgnent. The
det enus were heard personally by the Advisory Board. After
seeing and hearing them personally also, the Board did not
feel it necessary to provide legal representation to them
which they would certainly. have done if they had thought
that the detenus appeared to require such representation
Regardi ng representation by a friend, there was never any
such demand by the detenus. ‘A ’'friendly representation
woul d certainly have  been provided if it had been so
demanded. It was not for the Advisory Board to offer
"friendly’ representation to the detenus even if the latter
did not ask for it. Relying upon a sentence in the counter-
Affidavit of Shri Thiru Bhaskaran that representation not
only by a lawer, but by “a friend was al so consi dered not
necessary by the Advisory Board, it was argued that the
Advi sory Board had, without warrant, refused even friendly
representation. Shri / Thiru Bhaskaran was speaking for the
State of Tami| Nadu and not for the Advisory Board. | have
perused the file of  the Advisory Board which was produced
before nme and | ‘have also perused the comunications
addressed by the Advisory Board to the Government of Tami |
Nadu and to the detenus. | donot find the slightest hint of
a demand for ’'friendly’ representation or its denia
anywhere. The Advisory Board was neither asked nor did the
Board deny any 'friendly’ representation:

A charge was nade agai nst the Advisory Board that there
was inequality of treatment. It was said that while the
detaining authority was allowed ‘to be represented by its
officers and advi sers, the detenus were al'l oned no
representation. There is no substance

775
inthis charge. From the affidavit of the Chairman of the
Advi sory Board, | find that all that happened was that sone

custons officers were allowed to be present in the corridor
so as to enable themto produce the relevant files whenever
required for perusal by the Board. The charge of inequality
of treatment is, therefore, baseless.

Yet another subm ssion of the | earned Counsel was that
the Advisory Board failed to consider the question whether
the detention continued to be justified on the date of the
report of the Advisory Board, even if it was justified on
the date of the making of the order of detention. The order
of detention was nmade on 7.1.82 and the consideration by the
Advi sory Board was on 8.2.82. The passage of tine was not so
long nor had any circunstances intervened to justify -any
conpartnent-wi se consideration of the justification for the
detention on the date of the nmmking of the order of
detention and on the date of the report of the Advisory
Board. In the circunstances of the case, | think that the
report of the Advisory Board that there was sufficient cause
for the detention of Richard Beale and Paul Duncan Zawadzk
necessarily inplied that the detention was found by the
Board to be justified on the date of its report as al so on
the date of the naking of the order of detention

A conplaint was also made that the Advisory Board
carried on its correspondence wth the detenus through the
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Government. This, it was stated, gave rise to a suspicion
that everything was done by the Board at the behest or in
consultation with the Government. This conplaint is wholly
unjustified. As already mentioned by me, the Advisory Board
consi sted of three Judges of the Hi gh Court of Tam | Nadu
and as explained by the Chairman in his Affidavit, the
correspondence etc. is carried on through the Governnent
because the Board has no separate administrative office of
its own. Al the points urged on behal f of the detenus fai
and the petitions are, therefore, dism ssed.

N. V. K. Petitions disnissed.
776




