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Conmon questions of |aw arise for consideration in this
batch of cases. Initially the matter cane up before a two-
Menber Bench. The said Bench felt that the decision of the
Constitution Bench conprising 5 Judges in Sales Tax Oficer
Benaras & Ot hers vs. Kanhaiya Lal Mikundal al Saraf (AI'R 1959
SC 135 = 1959 SCR 1350) requires  reconsideration and
referred the matter to a larger bench of 7 Judges. Wen the
matter came up before a bench of 7 Judges, it was noticed
that Kanhaiya Lal’'s case (supra) was expressly approved by a
bench of 7 Judges in the decision reported in State  of
Kerala v. Alumi niumIndustries Ltd. [(1965) 16 STC 689], and
so, by order dated 28.7.1993, the said Bench directed that
the matter rmay be placed before the |earned Chief Justice
for constituting a still [larger Bench. That is how this
batch of cases came up before a Bench of 9 Judges. W heard,
Sri F.S. Nariman, Sri Soli Sorabjee and Sri Harish Sal ve,
Seni or Advocates, who appeared for the different “assessees
(claimants) and Sri K. Parasaran and Sri M Chandrashekhar
Seni or Advocates who appeared for the Union of India.

2. Stated briefly, the controversy centres round the
tenability or otherwise of the claim for refund of the
amounts paid by way of excise duty under the Central EXxcises
and Salt Act, 1944, nowtitled as Central Excise Act, 1944
(hereinafter referred to as ‘the Excise Act’ on the ground

that it was so done under "mistake of law'. it wll be
convenient to deal with the controversy by adverting to the
mnimal facts in the nmain appeal argued before us -- Civi

Appeal No. 3255 of 1984 - Mafatlal Industries Ltd., Ahnedabad
v. Union of India. The appellant is a textile mll situate
at Ahnedabad. The appel | ant and a few other nmills
manuf acture "blended yarn'. The said blended yarn was
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captively consuned by the various mlls for nanufacture of
fabric, popularly known as "art silk" fabric. For the period
prior to Mrch 16/17, 1972, the nmills paid excise duty on
bl ended yarn manufactured for captive consunption under
Tariff Item 18 or 18A of the First Schedule to the Excise
Act. In Special Application No.1058/72 filed by Ms. Calico
MIlls, who manufactured fabrics and was captively consum ng
bl ended yarn, produced by it for manufacturing fabric known
as "art silk fabric", a Division Bench of the Gujarat Hi gh
Court by judgment dated 15.1.1976, held that the levy of the
excise duty on blended yarn prior to March 16/17, 1972,
under tariff Item 18 or 18A was clearly wultra vires. The
Hi gh Court directed refund of the excise duty levied for 3
years prior to institution of the petition, which was
instituted on 6.5.1972. The appellant and other m || -owners
stated that as a result of the declaration of the | aw as
aforesaid by the Court, they were not liable to pay excise
duty on blended yarn up to March 16/17, 1972 and that they
had paid 'the excise duty on the sanme upto that date under
m st ake of law. They requested for refund of the excise duty
so paid till March 16/17, 1972, stating that such duty was
illegally recovered fromhem The Revenue did not refund the
excise duty as clained. So, the appellant and others filed
suits wthin thee years of the af oresai d j udgmnent
(15.1.1976) for refund of excise duty /illegally recovered
fromthem wth interest. The trial court decreed the suits.
In the appeals filed by the Union of ~India against the
af oresai d decrees 'passed by the trial court, the H gh Court
of Gujarat allowed the appeals and set aside the decrees
passed by the trial courts, by judgment dated 6.4.1984. |t
was held that in order to successfully sustain the claim of
restitution based on Section 72 of the Contract  Act, the
person claimng restitution should prove "loss or injury" to
him an in the cases before them the excise duty paid on
bl ended yarn was ultimately passed on to the buyer of the
fabric, and so the claimfor restitution will not lie. In
ot her words, 1in cases where an assessee has "passed on" the
duty paid by or realised fromhim he has suffered no | oss
or injury, and the action for restitution is unsustainable.
The aforesaid statenment of the lawis seriously disputed by
the appellants in Gvil Appeal No.3255/84 and others.

3. In the wultimate analysis, the main question that falls
for consideration in this batch of cases is, whether in an
action claimng refund of excise duty (tax) paid under
m stake of law, is it essential for the person claimng such
refund, to establish "loss or injury" to hin? In other
words, in cases where the person from whomthe excise duty
(tax) is collected, has "passed on" the liability or deened
to have passed on the liability, is it open to himto claim
refund of the duty paid by him placing reliance on Section
72 of the Indian Contract Act? The further question as to
whet her an action by way of civil suit or a wit petition
under Article 226 of the Constitution will lie, in the light
of various amendnents to the Act, <claimng "refund" _or
"restitution", also arises for consideration

4, | perused the draft judgnent prepared by ny |earned
brot her Jeevan Reddy, J., wherein on the nain question, he
has held that if the person claining the refund has passed
on the burden of duty to another and has not really suffered
any loss or prejudice, there is no question of reinbursing
him and he cannot successfully sustain an action for
restitution, based on Section 72 of the Indian Contract Act.
Wth great respect, | fully concur wth the aforesaid
conclusion of ny learned brother. But, in view of the
i mportance of the question raised, | would like to record mny
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own reasons for the aforesaid conclusion. | shall separately
deal with the maintainability of the action either by way of
suit or petition under Article 226 of the Constitution --
the extent to which there is ouster of jurisdiction of
Courts.
5. In this batch of cases, the clainms by different
assessees for refund of excise duty paid by them under
nm stake of law arise over a period of years, and the clains
were made in different pr oceedi ngs -- bef ore t he
departrmental authorities, by way of civil suits and wit
petitions under Article 226 of the Constitution, which are
i n appeal before us.

Broadly, the basis for the various refund clains can be
classified into 3 groups or categories :-

(1) The levy is unconstitutional -- outside the
provi sions of the Act or not contenplated by the
Act .

(rn) The levy is based on msconstruction or wong or
erroneous i nterpretation of the rel evant

provi sions of the Act, Rules or Notifications: or
by failure to follow the  vital or fundanmenta
provi sions of the Act or by acting in violation of
the fundamental principles of judicial procedure.
(rer) M stake of law -- the levy or inposition was
unconstitutional or illegal or not eligible in |aw
(wi thout jurisdiction) and,” so found in a
proceeding initiated not -~ by the particul ar
assessee, but in a proceeding initiated by sone
ot her assessee either by the Hgh Court or the
Suprenme Court, and as soon as the assessee cane to
know of the judgnment (w thin the period of [imt
ation), e initiated action for refund of the tax
paid by him due to m stake of |aw.
For the periods during which the refund were clained, there
were different statutory provisions which governed the
subj ect. They are --

(a) Period up to 7.8.1977 (-- Rule 11 of the Centra
Exci se Rul es, before anmendnent;

(b) Period from7.8.1977 to 16.11.80 -- Rule 11 of the
Central Excise Rules, as anended.

(c) Period from16.11.1980 to 19.9.1991 -- Section 11A
and Section 11B of the then Central Excises & Salt
Act;

(d) Period after 19.9.1991 -- Section 11A read along
with Section 11B of the Act, as anended by Act 40
of 1991.

The circunstances and grounds on the basis of which the
refund can be clained, the period within which it should be
so done, the forum before which the claim should be
preferred and whet her the decision thereon is subject to the
jurisdiction of ordinary courts, vary fromperiod to period.

We shall advert to such provisions and their inpact on
various aspects regarding the claimfor refund a little
| ater.

Rule 11 of the Central Excise Rules which dealt with
clains for refund of duty as it was in force prior to
7.8.1977, is to the followi ng effect:

"Rule 11. No refund of duties or

charges erroneously paid, unless

clainmed within three nonths.-- No

duties or charges which have been

paid or have been adjusted in an

account current naintained with the

Collector under Rule 9, and of

whi ch repaynent wholly or in part
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is claimed in consequence of the

same having been paid t hrough
i nadvertence, error or
m sconstruction, shall be refunded

unl ess the cl ai mant makes an

application for such refund
his signature and | odges it
the proper officer wthin
nonths from the date of
paynment or adjustnent, as th
may be."

It should be noted that Rul
not provide for any ouster of |
shall deal wth Rule 11-A as amen
of the Excise Act a little later.

under
with
three
such
e case

e 11 before anendnent did
urisdiction of courts. W
ded and Sections 11A and B
The Revenue states that in

vi ew of these |ater provi sions, there 1is ouster of

jurisdiction of courts, relating t

o claims for refund.

6. The claims by different assessees for refund arose and
are/were preferred “during different periods. After Rule 11
was anended and Section 11A-and B were inserted in the Act,

the statute contained provisions

maki ng t hem excl usi ve for

claimng refund. Be that as it may, it is only relevant to

state at this juncture that in
the relevant statutory provisions
the Rules, the clainms~ for refund

all cases, irrespective of
in the Excise Act and/ or
were made in different

proceedings nainly /based on section 72 of the Indian

Contract Act. So the main issue,

in all the cases, that

arises for consideration is, whatever be the nature of the

attack regarding the levy, or th
claimng refund, r the period for
the character of the proceedings
the different nature or char
provisions either providing or n
in what manner the claimshould

e basis put’ forward for
whi ch refund is clainmed or
n which it was so done, or
acter ~ of the statutory
ot providing as to how and

be made, -- whether the

claimfor refund is tenable in any of the proceedi ngs, for
any period, based on Section 72 of the Contract Act, if the
assessee has "passed on" the liability to the consuner or

third party?

7. The levy wunder the Excise
(duty). A duty of exciseis lev
production of goods. Odinarily
manuf acturer or producer of good
relation to or 1in connection
production of goods, it may be le
than manufacture or production o

Act is an indirect tax
ied on the manufacture or
, 1t is levied on the
s. (Since the levy is in
with the manufacture or
vied even at a point |ater
f the goods.) The duty

levied will formpart of the total cost of the nmanufacturer

or producer. The levy being a c
which the goods are sold, is o

onponent of . the price for
rdinarily passed on_ the

custonmer. It is a natter of conmon know edge that = every

prudent busi nessman w || adj ust
interests and pass on the duty
commodity to the consuner. That is
8. The claim for refund in the
pl ea that excise duty was paid wh

his affairs in his/  best
levied or |eviable on the
the presunption in | aw.

se cases is based upon the
en it was not eligible. It

was so done under mistake of law. Refund is clained basing

the action under Section 72 of the
the follow ng effect:
"Liability of person to whom
noney i s paid or thing
del i vered, by m stake
or under coercion.

Il lustrations

Contract Act, which is to

72. A person to whom
noney has been paid,
or anyt hi ng
del i vered, by

m st ake or under
coercion, nust repay
or return it.
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(a) A and B jointly owe 100 rupees

to C. A alone pays the anbunt to C,

and B, not knowing this fact, pays

100 rupees over again to C. Cis

bound to repay the amount to B

(b) A railway conpany refuses to

deliver up certain goods to the

consi gnee, except upon the paynent

of an illegal charge for carriage.

The consi gnee pays the sum charged

in order to obtain the goods. He is

entitled to recover so much of the

charge as was illegally excessive."

Chapter V of the Indian Contract Act is styled thus:-
"Of Certain Relations Resenbling Those Created By Contract"”.
The Chapter contains five sections -- Sections 68 to 72. The
rights and liabilities dealt wth in those Sections accrue
fromrelations resenbling those created by contract. It is
not a real ~contract, but one inplied in law or a quasi-
contract.

Lawis fairly settled that "Mney paid under a nistake
or on a consideration whichhas wholly failed or wunder
duress falls wunder the general head of nmoney "had and
received." An action for noney "had and received" is an
action "founded on sinple contract" which has been called
guasi contract or restitution.” (See Pollock & Milla -
Indian Contract And Specific Relief Acts (10 the Edition)
page 598).

9. The Law of Restitution is founded upon the principle of
"unjust enrichnment". “As stated by the | earned authors, Lord
Goff of Chieveley and Gareth Jones in the book "The Law of
Restitution” (3rd Edn.) 1986, "It presupposes three things:
first, that the defendant has been enriched by the receipt
of a benefit; secondly that he has been so enriched at the
plaintiff’s expense; and thirdly, that it would be unjust to
allow him to retain the benefit. ~These three subordinate
principles are closely interrelated." (page 16).

[See al so Cheshire Fifoot & Furnston’s "Law of “Contract”
(12th Edn.) 1991, page 649.]

10. The second aspect aforesaid, nanely, that the defendant
has been enriched "at the plaintiff's expense", has been
consi dered by Peter Birks (Prof essor —of Cvil Law,
University of Edinburgh) in his book "Introductionto the
Law of Restitution" rater elaborately. The principles
di scernible from the above discussion has. been succinctly
stated by Endrew Burrows in his book -- The Law of
Restitution (1933), at page 16, thus:

"It is the major thenme of Birks’

work that this phrase anbi guously

conceal s two different ideas in the

law of restitution. The first, and

nost natural rmeaning, is that the

defendant’s gain represents a | oss

to the plaintiff: in Bi rks’

termnology a ‘subtraction from

the plaintiff. The second, and | ess

obvi ous neani ng, is t hat t he

defendant’s gain has been acquired

by conmitting a wong against the

plaintiff.”

(Enphasi s suppl i ed)

The person claimng restitution should have suffered a
"loss or injury". In nmy opinion, in cases where the assessee
or the person claimng refund has passed on the incidence of
tax to a third person, how can it be said that he has
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suffered a loss or injury? Howis it possible to say that he
has got ownership or title to the amount clai med, which he
has al ready recouped froma third party? So, the very basic
requirenment for a claim of restitution under Section 72 of
the Contract Act is that the person claimng restitution
should plead and prove a loss or injury to him in other
words, he has not passed on the liability. If it is not so
done, the action for restitution or refund, should fail
11. In this connection, the decision of a three-nmenber
Bench of this Court in Ml anchand v. State of Madhya Pradesh
(AIR 1968 S.C. 1218), affords some gui dance. The appel |l ant
in that case, purchase da right to pluck, collect and renove
the forest produce from the proprietors. The right was
acquired before the propriety rights vested in the State of
Madly Pradesh by Act No. 1 of 1951 -- called the Abolition
Act. Acting wunder the Act, in April, 1951 the Deputy
Conmi ssi oner auctioned the forest produce of villages
covered by the purchases of the appellant. Anpbngst others,
the appel 'ant -had deposited a sum of Rs.10,000/- towards the
right to collect 1ac fromthe forest. It turned out that the
provisions of ~Article 299 of the ~Constitution were not
conplied with and the contract entered into by the appell ant
therein with the State of Madly Pradesh was void. The
appel l ant cl ai med refund on the basis that thee was no valid
contract. The trial court as well as the appellate court
held that the appellant having worked  out the contract by
collecting the lac from the jungles  in pursuance of the
agreement, was no entitled to refund of the anobunt of
deposit. In the appeal filed by the appellant, this Court
held that if the noney is deposited and the .goods are
supplied or services rendered in ternms of the contract, the
provisions of Section 70 of the Contract Act may be
appl i cabl e and, can be invoked by the aggrieved party to the
void contract. This Court further held  at pages 1222-23,
t hus:

"The juristic basi s of the

obligation in such a case i's not

founded upon any contract or tort

but upon a third category of |aw,

nanel y, qguasi - cont r act or

restitution. In Fi br osa V.

Fairbairn, 1943 AC 32 Lord Wi ght

has stated the legal position as

fol |l ows:

PP any civilised system of

law is bound to provide renedies

for cases of what has been called

unj ust enri chment or unj ust

benefit, that is, to prevent a man

fromretaining the noney of, or

sone benefit derived from another

which it is against conscience that

he should keep. Such renmedies in

Engl i sh Law are generically

different fromrenmedies in contract

or in tort, and are now recogni sed

to fall wthin a third category of
the comon law which has been
call ed qguasi - contract or

restitution.”
(7) In Nelson v. Larholt, (1948) 1 KB 339 Lord Denni ng has
observed as foll ows:

"1t is no longer appropriate to

draw a distinction between | aw and

equity. Principles have now to be
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stated in the 1light of their
conbi ned effect. Nor is it
necessary to canvass the niceties
of the old fornmns of action

Renedi es now depend on t he
substance of the right, not on
whet her they can be fitted into a

particular franework. The right
here is not peculiar to equity or
contract or tort, but falls
naturally wthin t he i mport ant

category of cases where the court
orders restitution if the justice
of the case so requires"”

(Enphasi s suppli ed)
This court further stated the |aw thus:
R, It is well established
that ~a person who seeks restitution
has a duty “to account” to the
def endant for what he has received
in the transaction from which his

right to restitution arises. In
ot her words, an-accounting by the
plaintiff is a condi tion of
restitution fromthe defendant (See
‘ Rest at ement of t he Law  of
Restitution’, Anmeri can Law

Institute, 1937 Edn., p. 634)."
(Enphasi s ‘suppl i ed)

The observations extracted above indi sputable point out
that a person who seeks restitution, has a duty to disclose
or account for what he has received in the transaction. An
accounting is a condition precedent in an action for
restitution. By way of analogy, it can be stated that in
cases where restitution is clained under Section 72 of the
Contract Act, on the ground of paynment due to m stake of
| aw, the person claimng restitution, should plead and prove
that "he has not passed on" the liability to another. That
is the nature of "accounting" in cases falling under Section
72 of the Contract Act. IN ny opinion, the H gh Court was
justified in law in holding that since the excise duty paid
by the appellant was ultimately passed on to the buyers of
the fabric, and that the appellant has suffered no loss or
injury, the action for restitution based on Section 72 of
the Contract Act, was wunsustainable. (This is~ the 1lega

position even wunder general law, wthout Treference to
Section 11B of Central Excises & Salt Act as amended by Act
40/ 1991).

12. M. F.S. Narinman, Senior Counsel for the appellants,
contended that in an action for restitution under section 72
of the Contract Act, the question as to where the“incidence
of duty or tax has been passed on, is an irrelevant
factor. There is no such requirenment in the Statute. The
sheet -anchor of the appellant’s case is founded on the
decision of the Constitution Bench in Kanhaiya Lal’'s case
(supra), which was followed by a Bench of 7 Judges in
Al um nium I ndustries’ case [(1965) 16 STC 689]. It was
argued that the decision in Kanhaiya Lal’s case was foll owed
subsequently in Tilokchand Motichand & Ors. v. H. B. Munshi &
Anr. (1969 (2) SCR 824), D. Cawasji & Co., etc. etc. v. The
State of Mysore & Anr. (1975 (2) SCR 511), Dhanyal akshm
Rice MIIs Etc. v. The Conm ssioner of Civil Supplies and
Anot her, (1976 (3) SCR 387) etc. The plea was that the | aw
laid down in Kanhaiya Lal’'s case has stood the test of tinme
for nearly four decades and there is no requirenment either
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in Section 72 of the Indian Contract Act or in any of the
above decisions, holding that in order to claimrefund or
restitution based on Section 72 of the Contract Act, the
l[iability (duty) should not have been passed on. Qur
attention was also invited to the decision of House of Lords
in Wolw ch Building Society v. Inland Revenue Conm ssioners
(No 2) [(1992) 3 Al ER 737], of the Canadian Court in Air
Canada case, (59 D.L.R (4th series) 161), (in particular
di ssenting judgnent of WIson, J.), of the decision of the
Australian Court in Conmissioner of State Revenue v. Roya
I nsurance Australia Ltd. [(1994) 69 A L.J. 51], of the
Eur opean Economic Committee in San Gorgio S.P.A Case (1985
(2) CML.R 658), and ‘the decision of the United States
Suprenme Court in United States v. Jefferson Eectric
Manuf acturing Co., (78 Lawyers’ Edition 859). It was argued
that the pr eponderance of judicial opinion in other
jurisdictions also is in favour of the view, that passing
on" of the Lliability, is |an irrelevant factor for
consi derationin anaction for restitution, and at any rate,
it cannot formthe basis of a valid defence in an action for
"restitution".~ M. Parasaran, Senior Counsel for the Union
of India contended that the question of "passing on" of the
l[iability never arose for ~consideration in Kanhaiya Lal’s
case nor was it decided. The said decision cannot be an
authority for the /proposition that a person claimng refund
of tax on the ground of mistake of lawis not obliged to
allege and prove that it has not been passed on; on the
other hand, it is mandatory for a claimant in such cases to
all ege and prove that he suffered a |loss or detriment. Then
and then al one, the Court can grant the equitable relief of
restitution. Counsel also contended that the principle in
Kanhaiya Lal’'s case (supra) has not been wuniformally
foll owed by this Court subsequent | y. Counsel al so
di stinguished the various foreign decisions that were
brought to our notice and highlighted the fact that those
decisions were rendered on their own facts. Counsel further
contended that in cases on indirect levy of tax /(cess or
fee) which was passed on, this Court has negatived 'the claim
for refund in a few cases. CQur attention was invited'to the
foll owi ng decisions :

Shiv Shanker Dal MIls etc. etc. v. State of Haryana &
Os. etc. [1980 (1) SCR 1170 (1173)], State of WMadhya
Pradesh v. VWankatlal & Anr. [1985 (3) SCR 561 (566, 568)],
Ms. Amar Nath On Parkash and Os. etc. v. State of Punjab
and Ors. etc. [1985 (2) SCR 72 (at pp. 96-100)], I'ndian
Al unmi ni um Conpany Limted v. Thane Municipal Corporation
[1992 Supp. (1) SCC 480 (488-489)] and State of Rajasthan &
O hers v. Novelty Stores etc. (AR 1995 SC 1132).
13. The main case relied on, Kanhaiya Lal’'s case (supra)
requires a little detailed exam nation. The respondent,
Kanhaiya Lal was a firm For the assessment years 1948-49,
1949-50 and 1950-51, its forward transactions were brought
to tax by the Assessing Authority -- the Sal es Tax officer,
as per Assessnent orders dated 3.1.5.19949, 30.10.1950 and
22.8.1951. On 27.2.1952, the Al ahabad Hi gh Court in Messrs
Budh Prakash Jai Prakash v. Sales Tax Oficer, Kanpur &
Os., (1952 A L.J. 332) held that the provisions of the
Utar Pradesh Sales Tax Act, taxing forward contracts were
ultra vires the U P. Legislature. The said judgment was
affirmed by this Court on 3.5.1954. The attenpts of the
assessee to obtain refund of tax basing its claimon Budh
Prakash Jai Prakash case before the statutory authorities
were futile. Thereafter, the assessee-firm filed a wit
petition in the Hi gh Court, praying in quash the assessnent
orders, and for direction for refund of tax illegally
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collected. By judgnment dated 30.11.1956, a |earned single
Judge of the Hgh Court, allowed the wit petition. In the
appeal, the Revenue contended that since the tax was paid
under mnistake of law, it was not recoverable. Even so,
relying on Section 72 of the Contract Act, the Division
Bench affirmed the decision of the single Judge. The Revenue
took up the matter in appeal before this Court. The pleas of
the appell ant-Revenue, that the assessee should have
followed the procedure prescribed by the U P. Sales Tax Act
and, that the wit petition filed for refund of noney woul d
not lie, were not allowed to be urged by this Court. Minly,
two questions arose before this Court for consideration --
(i) Wether the term"mstake" occurring in section 72 of

the Contract Act took within its fold "m stake of |aw'

as well as "mstake of fact"?
(ii) Whether the tax paid under nistake of Ilaw can be

recovered under Section 72 of the Indian Contract Act?

This Court ~held that the word "mstake" occurring in
Section 72 of the Contract Act has been wused wthout any
qualification or ~limtation-and, so, it takes within its
fold "m stake —of law' as well as "mistake of fact". On the
second question, this Court held that once it is established
that the paynent, even though it be a tax, has been nade by
the party wunder a ‘mistake of law, the party is entitled to
recover the sane and a party who received the tax is bound
to repay or return it. This Court held that there can be no
distinction in a tax liability and any other liability on a
plain reading of Section 72 and the plea that tax paid by
m st ake of |aw cannot. be recovered under Section 72, wll
not be a proper interpretation-of the rel evant provisions,
but to make a |aw, adding such words as "ot herwi se than by
way of taxes" after the word "paid". The scope of Section 72
was considered only within a limted sphere. It should be
noticed that no question was raised before this Court that
in order to claimrefund (restitution) of sales tax paid, -
(an indirect Ilevy) - wunder Section 72, the claimnt should
necessarily prove that he has sustained "a | oss or /i njury".
In other words, the tax collected by himhas not been passed
onto athird party. Dealing with the plea that the position
inlaw obtaining in England, Anerica and Australia that
noney paid under nistake of |aw could not be recovered, and
that simlar considerations should weigh in interpreting
Section 72, the Court held that the true neaning and i ntent
of Section 72 should be interpreted on its own terns,
divorced from all considerations, as to what was the state
of previous lawor the law in England or elsewhere. This
Court made further observations to the followi ng effect:

‘“If it is once established that the

paynment, even though it be of a

tax, has been made by the party

| abouring under a mistake of |aw

the party is entitled to recover

the same and the party receiving

the same is bound to repay or

return it. No distinction can,
therefore, be made in respect of a
t ax liability and any ot her

l[iability on a plain reading of the
terns of s. 72 of the Indian
Contract Act, even though such a
di stinction has been made in
America vide the passage from
wi | | oughby on the Constitution of
the United States, Vol. 1, p. 12 op
cit. To hold that tax paid by
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m st ake of | aw cannot be recovered
under s. 72 will be not to
interpret the law but to make a | aw
by addi ng some such words as
"ot herwi se than by way of taxes"
after the word "paid."
(p. 1363)

"Voluntary paynent of such tax
liability was not by itself enough
to preclude the respondent from
recovering the said anmounts, once
it was est abl i shed t hat the
paynments were nade under a m stake
of law. On a true interpretation of
s. 72 of the Indian Contract Act
the only two circunstances there
indicated as entitling the party to
recover the noney back are that the
noni es must have been paid by

m st'ake or under coercion. | f
m stake either of lawor of fact is
establ i shed, he is entitled to

recover the nonies and the party
receiving the same is bound to
repay or return them irrespective
of any consideration whether the
noni es had been paid voluntarily,
subj ect however to questions of
estoppel, waiver, linmtation or the
like. 1f, once that circunmstance is
established the party is entitled
to the relief clained."

(p. 1364)
"No question of estoppel can ever
ari se where both the parties, as - in
the present case, are |abouring
under the mstake of law.and one
party is not nore to blame than the
ot her."

(p. 1365)
"The other circunstances would be
such as would entitle a court of
equity to refuse the relief clained
by the plaintiff because on the
facts and circunstances of the case
it would be inequitable for the
court to award the relief to the
plaintiff. These are, however,
equi tabl e consi derations and could
scarcely be inmported when thee is a
cl ear and unanbi guous provision of
Il aw which entitles the plaintiff to
the relief clained by him" (p.
1366)
"Merely because the State of U P.
had not retained the nonies paid by
the respondent but had spent them
away in the ordinary course of the
busi ness of the State would not
make any difference to the position
and under the plain terms of s. 72
of the Indian Contract Act the
respondent would be entitled to
recover back the nonies paid by it
to the State of U P. under mi stake
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of law." (p. 1367)
(Enphasi s suppl i ed)

14. It is apparent that in Kanhaiya Lal’'s case there was no
pl ea by the Revenue that since the assessee has passed on
the tax, the claim for refund is wunsustainable. Such a
guestion was not posed before this Court for consideration.
one of the main aspects to be proved in a claim for
restitution, that the person claimng restitution should
have suffered a loss or injury in order to sustain an
action, was not urged and was not considered. |In such a
situation the follow ng observations of Lord Halsbury in
Quinn v. Leathem (1901 A.C 495 at p. 506) quoted wth
approval by a Constitution Bench of this Court in State of
Orissa v. Sudhansu Sekhar M sra (1968 (2) SCR 154 at page
162) and again in Oient Paper an Industries Ltd. and
Anot her v. State of Orissa & Ohers (1991 Supp. (1) SCC 81

at page 96), should govern the matter.

"N\ there are two observations of

a general” character which 1 which

to nake, and one is to repeat what

| have very often said before, that

ever judgnent must be read as

applicable to the particular facts

proved, or assunmed to be proved,

si nce the generality of the

expressi ons which may be found

there are not intended to “be

expositions of 'the whole |aw, but

governed and gualified by t he

particular facts of the case in

whi ch such expressions are to be

found. The other is that a case is

only an authority for what it

actually decides. | entirely  deny

that it can be quoted for a

proposition that may seemto foll ow

logically from it. Such a node of

reasoni ng assunes that the lawis

necessarily a | ogical code, whereas

every | awer nmust acknow edge t hat

the law is not always |ogical at

al "

(Enphasi s suppl i ed)

The above observations should be borne in- mnd in
understanding the scope of the decision .in Kanhaiya Lal's
case, and the cases following the said case. The said
deci si ons cannot be understood as |laying down the |aw that
even in cases the liability has been "passed on", the
assessee can nmmintain an action for restitution

It al so appears that there is sone inconsistency in the
Kanhai ya Lal’s case. The basis in an action for restitution
under Section 72 of the Contract Act, rests upon the
equi tabl e doctrine of unjust enrichnment. The Court observed
on page 1364 that the recovery of the nmoney paid under
m stake of law or fact can be recovered "subject however to
guestions of estoppel, waiver, lintation or the Iike". Even
so, at page 1366, the Court has observed "equitable
consi derations could scarcely be inported when there is a
cl ear and unambi guous provision of law which entitled the
plaintiff to the relief claimed by him" The very basis of
the claim though statutorily incorporated in Section 72 of
the Contract Act, is equitable in nature and if so, how can
it be said that equitable considerations should not be
applied in adjudicating the claimfor restitution (refund)?
If an assessee has passed on the tax to the consumer or a
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third party and sustained no |loss or injury, grant of refund
to him wll result in awindfall to him Such a person wll
be unjustly enriched. This wll result in the assessee or
the claimant obtaining a benefit, which is neither legally
nor equitably due to him In other words, such a person is
enabled to obtain "an unjust benefit" at the cost to
i nnurrer abl e persons to whom the liability (tax) has been
passed on and to whomreally the refund or restitution is
due. The above factors certainly disentitle such a person
fromclaimng restitution. If the decision in Kanhaiya Lal’s
case (supra) and the cases following the said decision,
enabl es such a person to claim refund (restitution), with
great respect to the |earned Judges, who rendered the above
deci sions, | express ny dissent thereto.

15. Shri Nariman and Shri Sorabjee also contended that if
the relief of refund is withheld or denied on the ground
that the assessee has passed on the tax (liability) to the
consunmer or third party, it will result in a position where
the State is enabled to retain and appropriate the unlawfu

collection to itself. The plea was that Article 265 of the
Constitution of |India contains a mandate to the effect that
"no tax shall be levied or collected except by authority of
law'. It was argued that this is a basic feature of the
Constitution and cannot ~ be ignored. 1f no tax can be
col l ected except by authority of law, the sane |ogic would
prevail for retention of amounts collected wthout the
authority of |law.  Reference was made in this connection to
the decision of ‘the Madras H gh Court in Rayal aseenma
Constructions v. Dy. Comercial = Tax Oficer ' [10 STC 345
(355-356)] and affirmed by this Court in Dy. Comercial Tax
Oficer, Madras v. Rayalaseema Constructions (17 STC 505).
The plea urged was that, if the assessee, “is denied the
refund, the State Government could retain the ' amount
illegally collected, and it would anpunt-to violation of the
constitutional nandate enshrined in Article 265 of the
Constitution. An equitable principle wll not hold good
agai nst a constitutional nmandate. 'On the other hand, Counse

for the Union of India, Sri K Parasaran, brought to our
notice the follow ng portion of the Preanble and Article 39
(b) and (c) of the Constitution to contend that Article 265
of the Constitution cannot be construed in the light of the
basic principles contained in ot her parts of the

Constitution - viz. - the Preanble and the Directive
Principles of State Policy :-
"Preanbl e

WE, THE PECPLE OF |IND A, having
solemmly resol ved to constitute
India into a SOVEREIGN SOCIALIST
SECULAR DEMOCRATI C REPUBLIC and to

secure to all its citizens:

JUSTI CE, soci al , econom c and
political

XXXXX XXX XXX XXXXX

Article 39 (b)-(c):
"(b) that the ownership and contro
of the material resources of the
conmunity are so distributed as
best to subserve the conmpn good;
(c) that the operation of the
econom ¢ system does not result in
the concentration of wealth and
neans of production to the common
detrinment;"

(Enphasi s suppli ed)
M. Parasaran also urged that it should be borne in
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mnd that excise duty is an indirect | evy or tax which could
be passed on. Innunerabl e persons bear the brunt. And it is
passed on, ordinarily by prudent businessnen. The deci sions
in RC Jall v. Union of India [1962 suppl. (3) SCR 436 at
451] and The Province of Madras v. Ms. Boddu Pai danna and
Sons [1942 F.C. R 90], were referred to. Reference al so was
made to Section 64A of Sale of Goods Act, 1930 which was
substituted later by Act 33 of 1963 to show that the | evy
could be passed on and so recognised by statute, and in the
above background. there is a presunption that excise duty
has been passed on. The scope of Article 39(b) of the
Constitution, as laid down by this Court in State on
Kar nat aka and Anr. etc. v. Shri Ranganat ha Reddy & Anr. etc.
[1978 (1) SCR 641 (689)], Sanjeev Coke Mg. Co. v. Bharat
Coking Coal Ltd. & Anr. [1983 (1) SCR 1000 (1023-24 &
1026)], State of Tam| Nadu etc. etc. v. L. Abu Kavur Bai &
Os. [AIR 1984 SC 326 (343) =.1984 (1) SCR 725 (759, 761)]
was highlighted. Reliance was placed on Ms. Amar Nath Om
Parkash and Ors. etc. v. State of Punjab and Os. etc. [1985
(2) SCR 72, at pp.96, 97, 99, 100)] Shiv Shanker Dal MIls
etc. etc. v. State of Haryana & Ors. etc. [1980 (1) SCR 1170
(1173)], and Walaiti Ram Mahabir Prasad v. State of Punjab &
Os. [AIR 1984 (P&H) ~ 120, at p. 124], to stress the point
that the persons claimng refund who were only m ddl e-men,
shoul d not be unjustly enriched and allowed to nake a
"fortune" as it were, at the expense of innunerable
uni dentifiable innocent consumers andthat "public interest”
requires that such persons claimng refund 'should not be
unduly or unjustly benefited; and, public interest is better
served, if the State is allowed to retain the collection of
tax, which could be nmde/spent, for the benefit of the
“public".

16. On an evaluation of the rival~ pleas wurged in the
matter, I amof the view that the plea of Counsel for Union
of India should prevail

Foll owi ng the decision in the Province of Madras case
(Supra) and other cases, a Constitution Bench of this Court
in RC Jall v. Union of India (supra) at page 451 stated
the nature and character of excise duty, thus:

"Excise duty is primarily a duty on

the production or manufacture of

goods produced or manuf act ur ed

within the country. It in an

i ndirect duty whi ch t he

manuf acturer or producer passes on

to the wultinmate consumer, that is,

its ultimate incidence will always

be on the consuner.

(Enphasi s suppl i ed)

Section 64A of the Sale of Goods Act after its
amendment by Act 33 of 1963, in providing that in contract
of sal e anpbunt of increased or decreased taxes, may be added
or deducted by the seller or by the buyer, in case of
increase or decrease or remtted, after the making of the
contract for the sale or purchase of such goods, wi thout
stipulation as to the paynent of tax where a tax was not
chargeable at the time of naking the contract, expressly
states that the pr visions shall apply to any duty of
custonms or excise and any tax on the sale or purchase of
goods. the scope of Article 39(b) of the Constitution which
has as its basis the concept of "distributive justice", as
explained in three cases referred to in the previous
par agraph; Shri  Ranganatha Reddy (1978(1) SCR 641), Sanjeev
Coke v. Bharat [1983(1) SCR 1000] and L. Abu [AIR 1984 SC
326] go to show that the words "nmaterial resources"”
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occurring in Article 39 clause (b) will take in, natural or
physi cal resources and also novable or imovable property
and it would include all private and public sources of
neeting material needs, and not nmerely confined to public
possessions. So also, the three cases, Shiv Shanker Da
MIlIls" case [1980 (1) SCR 1170], Amar Nath Om Parkash’s case
[1985 (2) SCR 72] and Walaiti Ram Mahabir Prasad [AIR 1984
(P&H) 120], enphasis the principle that the persons who have
passed on the burden of the levy -- middlemen -- should not
be allowed to profiteer by illogtten gains and unjustly
enriched. An analysis of the above decisions in detail wll
point out that if Article 265 of the Constitution is
literally interpreted and in isolation, and refund ordered,
in cases where excise duty has been passed on, it wll
result in a nockery, totally ignoring the other salient
features of the Constitution and the ground realities. As
the Preanble states, the Constitution was enacted by the
people, to secure to all the citizens, justice, political

social and economc. It is fairly settled by the decisions
of this 'Court, that the directive principles contained in

Part |V - of the Constitution are fundamental in the
governance of this country and all organs of the State
including the judiciary are bound to enforce those

directives. In interpreting the various provisions of the
Constitution, the /courts have to be realistic and should be
alive to the needs /of the times. There courts have a
responsibility to ensure pr oper and nmeani ngf u
interpretation of ‘the directive principles and to adjust or
harmoni se the objectives enshrined in the Preanble --
justice, political, social and ~economc and the directive
principles contained in Part IV, with the individual rights.
In the process, it is permssible to restrict, abridge,
curtail and in extreme cases, abrogate other rights in the
Constitution, if found necessary and expedi ent, in
particular situations. 1In the Iight of the above, || hold
that Article 265 should be read along with the Preanble and
Article 39(b) and (c) of the Constitution, and so construed
in cases where the assessee has passed on the liability to
the consumer or third party, he is . not entitled to the claim
of restitution or refund. The fact that the levy isinvalid
need not automatically result in a direction for refund of
all collections nade in pursuance thereto. The observation
of a three-Menber Bench of this Court in Oissa Cenent Ltd.
v. State of Oissa [1991 Supp. (1) SCC 430 (498 para 69)],
is apposits in this context.

"W are inclined to accept the view

urged on behalf of the State that a

finding regarding the invalidity of

a levy need not automatically

result in a direction for a refund

of all collections thereof nade

earlier. The declaration regarding

the invalidity of a provision and

the determination of the relief

t hat shoul d be grant ed in

consequence thereof are two

different things and, in the latter

sphere, the court has, and nust be

held to have, a certain amunt of

di scretion. It is a well settled

proposition that it is open to the

court to grant, nould or restrict

the relief in a manner nost

appropriate to the situation before

it in such a way as to advance the
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interests of justice."
17. 1t is open to the Court to deny the equitable renedy of
refund (restitution) in such cases. The attenpt of persons
who have passed on the liability in claimng refund is only
to strike at a bargain -- to make a fortune at the expense
of innunerable wunidentifiable consuners. Such persons have
suffered no loss. On the other hand, if the State is all owed

to retain the anpbunt, it will be available to the conmunity
at large and could be made use of for public purposes. On
this basis as well, the denial of refund or restitution is

valid. There is nothing abhorrent or against public policy

if refund or restitution is withheld in such a situation. It

should al so be stated that in cases of indirect |evy of tax
whi ch was passed on, this Court has negatived the claimfor
refund in a few cases, nentioned in paragraph 12 (supra); --

Shiv Shanker Dal MI1s v. State of Haryana [1980 (1) SCR

1170 (1173)], State of ~Madhya Pradesh v. Wankatlal & Anr.

[ 1985 (3) SCR 561 (566, 568)], Ms. Amar Nath Om Parkash and

Os. v. State of Punjab and O's. [1985 (2) SCR 72 (96-100)],

I ndian “ Alum nium Conpany Limted v. Thane Muni ci pa

Corporation [1992 Supp. (1) SCC 480 (488-489)] and State of

Raj asthan & Ors. v. Novelty Stores etc. [AIR 1995 SC 1132].

18. It now remnins to consider the foreign decisions

brought to our notice. ~The various decisions of foreign

courts and their scope have been very exhaustively
consi dered by Jeevan Reddy, J. in this judgnent under the
headi ng "Decisions of foreign courts on the subject”. | am

in broad agreenment with my | earned brother Jeevan Reddy, J.,

in the analysis of  the various decisions aforesaid. It is

unnecessary to cover that ground over again

19. In this context, it wll not be out of place to note

that academ ci ans have bestowed great thought and in various

articles dealt with the matter in sufficient detail
particularly with reference to the foreign decisions brought
to our notice. To nention a few, they are --

(1) "When Money is paid in Pursuance of a void authority
...." -- Aduty to repay? by Peter Birks; [Public Law
(1992) page 580]

(2) "Restitution of taxes, levies and other inposts:
Defining the extent of the Wwolw ch Principle" - by J.
Beatson. [Law Quarterly Review Vol. 109 (1993) page

401]

(3) "Restitution of Overpaid Tax, Discretion and Passing-
on" -- by J. Beatson. [Law Quarterly Review Vol. 111
(1995) page 375 Not es]

(4) "Unjust Enrichrment" - by Steve Hedl ey. [Canbridge Law

Journal 1995 (578-599)] --

(5) "Unjust Enrichrment C ains: A Conparative Overview' - by
Brice Dickson [Canbridge Law Journal (1995) (100-126)]

(6) "The Law of Taxation is not an Island -- Overpai d Taxes
and the Law of Restitution" - by Graham Virgo; [British
Tax Revi ew (1993) (442-467)]

(7) "Paynents of Money under M stake of Law. A Conparative
View' - by Gareth Jones [Canbridge Law Journal (1993)
Conment (225)]

(8) "Restitution, Msdirected Funds and Change of Position"
- by Ewan MKendrick, [Mdern Law Review (1992) Vol.55
(377-385)]

In some of the articles, the defences to a claimfor
restitution of overpaid taxes, has been dealt wth in
detail. One of themis the article by Graham Virgo appearing
in British Tax Review (1993) (pp. 442-467) titled "The Law
of Taxation is not an Island -- Overpaid Taxes and the Law
of Restitution". At pages 462 and 463 under the sub-heading
"Passing on", the learned author has made the follow ng
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coment
"(vii) Passing on 48
Since restitution at common law is
based upon the principle of
reversing an unjust enrichment, it
is inmportant to determ ne whether
the defendant as actually enriched
at the plaintiff's expense. This
raises a difficult problem where
the Revenue was initially enriched
at the t axpayer’s expense, by
virtue of the receipt of overpaid
tax, but the taxpayer did not
ultimately suffer a 1loss because
the burden of the paynent was
passed on to sonebody else. This
could arise if the taxpayer pays
excessi ve VAT and passes the amount
overpaid on to custonmers 49. As a
matter-of principle it could be
argued that, in such” a case, the
taxpayer should not be -allowed to
recover the amount overpaid from
the Revenue, because recovery woul d
nean that the 'taxpayer was unjustly
enriched at the
48. This defence differs fromthat
of change of position because wth
the latter the issue relates to the
conduct of the payee.  Wth the
defence of passing on the issue
relates to the conduct of the
payer .
49. This specifically dealt-wth by
F. A. 1989, s.24(5) discussed infra,
whi ch denies the repaynent (of VAT
if it would unjustly enrich the
reci pi ent of the paynent.
expense of those who ultimately
bore the burden of the tax.50. A
possible solution to this is to
all ow those who effectively paid
the tax to recover from the tax
payer, who in turn should recover

from t he Revenue. However,
typically in cases of passing on
there are many peopl e who

effectively bear the burden of the
tax and to encourage actions by
them woul d be inpractical and
unrealistic. Thus, in such cases
the best approach is to allowthe
Revenue a defence of passing on and
enable it to retain the tax and use
it for the public benefit.

However, it remains wuncertain to
what extent a defence of passing on
exists in English law 51 Such a
defence is recognised by European
Conmunity law. I n Anmm nistrazi one
dell e Finanze dello Stato v. SpA
San Gorgio it was hel d that
Comunity law does not prevent
Menber States from "disallow ng
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repaynent of charges which have
been unduly Ilevied where to do so
woul d entail unjust enrichnent of
the recipients," for exanple where
the unduly I evied charges have been
50. In Moses v. Macferlan (1760) 2
Burr. 1005 at p. 1020 Lord Mansfield
said that the payee "nmay defend
hi nsel f by everything which shews
that the plaintiff, ex aequo et
bono, is not entitled to the whole
of his demand, or ‘to any part of
it." This principle suggests that a
def ence of passing on should exist,
for sinmple reasons of justice.

51. In Wolwch, supra, Lord Goff
deferred the i ssue of the existence
of a passing on defence, suggesting
(at '‘p.178) that the availability of
such-a defence may depend on the
nature of the tax. It is subnmitted
that the only real relevance of the
nature of the tax relates to the
case of determ ning whether the
burden of the tax really was passed
on.

i ncorporated iin' the price of goods
and passed on to purchasers.
Al'though this decision is confined
to charges levied contrary to the
rules of Comunity law, the very
fact that Community | aw accepts the
validity of a defence of passing on
and accepts that the rationale of
it is to avoid the unj ust
enrichment of the initial taxpayer,
is a good reason for the defence to
be adopted generally in English
law. It would be odd if there were
a divergence of approach between
English and Community law on this
matter.

However, it nust be noted that
Conmunity law "does not prevent"
Menber States from adopting a
defence of passing on. The San
Gorgio case is not authority for
the proposition that Menber States
nust adopt such a defence. There
has been some di squi et expressed as
to the need for such a defence in
theory and howit would work in
practice. The defence was rejected
in Mason v. New South Wales. The
operation of the defence is fraught
with difficulties because it is not
easy to show that the charge was
passed on in the price of gods. For
the price of goods is affected by
many factors, conditional upon the
state of the nmarket. Advocat e
General Mancini in the San Gorgio
case said that the "passing on of
charges is not generally relevant
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because of t he i nnurrer abl e
vari abl es whi ch af f ect price
formation in a free market and
because of t he consequent

i mpossibility of definitively
relating any part of the price
exclusively to a certain cost."
Thus, may be the price of goods was
increased in an attenpt to recoup
the tax paid to the Revenue from
the purchasers of goods, but this
in turn may have had an inpact on
sal es vol une resulting in an
overall loss. The burden of the
enrichment cannot really be said to
have been passed on when the
initial taxpayer suffers a net
| oss.

It is submtted that in principle a

def ence of passing on shoul d exi st,

with-a burden of proving this being

on the Revenue: it unl awf ul 'y

demanded the taxes and so it should

show that repaynment woul d unjustly
enrich the taxpayer. It is unlikely
that such a defence would operate
successfully in practice in nmany
cases because  of the difficulty of
proving that the tax was actually
passed on."

(Enphasi s suppl.i ed)

Simlarly, in the article by J. Beatson [(1993) 109
LQR 401 (427-428)], the learned author has  stated
regardi ng passing on, thus:

" "Passing on." The Law Conm ssion

rai sed the question of whether a

payer who has "passed on" to others

for instance by price increases,
the higher cost he has  borne
because of the overpaynent should
be precluded fromrecovering. This
defence is permtted by European
Conmunity Law so long as it does
not have the effect of making the
right to recover inpossible in
practice or excessively difficult
to exercise. However, it has been
criticised, technically because,
inter alia, price increases should
nmean that less will be sold, and
also because of difficulties of

proof. These difficulties wer e

noted by Lord Goff, and arguments

for a simlar limt were not
accepted by the H gh Court of

Australia in Mason v. New South

WAl es. However, t he under | yi ng

rati onal e of a "passing on" defence

m ght be achieved by providing, as

in the statutes on recovery of

Val ue Added Tax and car tax, that

recovery should not be allowed if

the payee can show that the payer
woul d be unjustly enriched if he
recovered the paynent. This would
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be consistent with t he basi c
equi tabl e features t hat have

i nfluenced the devel opnent of the
action for noney had and received.
It is also possible that such a
[imt would achi eve the sane policy
ends as the "reasonable and just"
[imt in provisions such as section
33 of the Taxes Managenent Act 1970

and, if so, it mght provide a
useful nethod of achi evi ng a
nmeasur e of rationalisation.”

(pp. 427-428)

20. Mention may also be made about the Law Conmm ssion’s
Repor t in Engl and, Law. Consultation Paper No. 120
"Restitution of Paynents nmade under a nistake of [aw' --
wherein, after discussing the entire case | aw of Engl and and
ot her jurisdictions, an observation is made thus:

"3.85 In principle there would

appear-to be no reason why such a

def ence should not apply to cases

where the authority can prove on

the bal ance of probabilities that

the payer woul d be unj ustly

enri ched because the charge has

been passed on. The vi ews of

consul tees on the general issue of

a "passi ng on" def ence are

invited."

In Kanhaiya Lal’'s case (1959 SCR 1350 at page 1367),
this Court was not inclined to accept that defence in
mtigation that the State has not retai ned the anmount, but
has spent themaway in the ordinary course of governnenta
activities. This plea in defence based  on the theory of
"Change of Position" has been dealt with by Gaham Virgo in
his article in British Tax Review (1993) at pages 458-459.
See also the views expressed in this behalf by a two-Menber
Bench of this Court in D. Cawasji & Co. v. State of Mysore
[1975 (2) SCR 511].

21. | am of the viewthat the above academic opinion has
got nuch force. However, it is subject to one aspect, stated
hereunder. As held by me earlier, ordinarily, the

presunption is that the taxpayer has passed on the liability
to the consuner (or third party). It is open to himto rebut
the presunption. The natter is exclusively wthin the
know edge of the taxpayer, whether the price of the goods
included the ‘duty’ element also and/or also asto whether
he has passe don the liability since he is in possession of
all relevant details. Revenue wll not be in a position to
have an in depth analysis in the innunmerable cases to
ascertain and find out whether the taxpayer has passed on
the Iliability. The matter being wthin the exclusive
know edge of the taxpayer, the burden of proving that the
l[iability has not been passed on should lie on him It is
hel d accordingly.

22. The next inportant question that falls to be considered
is, as to what extent the jurisdiction of the ordinary
courts is ousted, regarding clains for refund of tax
illegally levied or collected?

According to the Revenue, the Act is a specia
enactment creating newrights and liabilities and has al so
nade exhaustive provisions, to ventilate the grievances
against all illegal and inproper assessnments by way of
appeal s, revisions etc. and also to obtain refunds in
appropriate cases by following certain procedures and
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fulfilling sonme conditions. A hierarchy of tribunals is
provided to afford relief to the assessees. Elaborate
alternate renedies provided by the Act, taken along with the
specific bar of the jurisdiction of courts provided in Rule
11 (as anended) and Section 11(B) of +the Act, and in
particular specifying the conditions and procedure for
entertaining clains for refund, period of limtation within
which the claimshould be preferred, etc. will oust/bar the
jurisdiction of ordinary courts in that regard. (Attention
was al so drawn to Sections 11C, 11D and also to Sections 12A
to D of the Act, to stress the scheme of the Act.) On the
ot her hand, counsel for the assessees-claimants urged that
the provisions in the Act dealing with refund of tax

"unconstitutionally" or “illegally" or "unauthorisedly"
collected are not exhaustive. Even so, in cases where the
l evy is unconstitutional or illegal or w thout jurisdiction

the jurisdiction of the Cvil Courts is not barred to annua

the | evy and/or order refund.

23. As stated by ne earlier in paragraph 5 of this

judgrment, the clains for refund can be classified broadly

into 3 groups. They are --

(I') the levy is unconstitutional - outside the provisions
of the Act or not contenplated by the Act.

(I'l) the levy is based  on msconstruction or wong or
erroneous interpretation of the relevant provisions of
the Act, Rules or Notifications; ~or by failure to
follow the vital or fundanmental provisions of the Act
or by acting inwviolation of the Fundanental Principles
of judicial procedure.

(rrr)y mstake of law -- the levy or ~“inposition was
unconstitutional or illegal or not “eligible in I|aw
(without jurisdiction) and, so found in a proceeding
initiated not by the particular assessee, but in a
proceeding initiated by some other assessee either by
the H gh Court or the Supreme Court, and as soon as the
assessee cane to know of the judgment, (within the
period of limtation) he initiated action for refund of
the tax paid by him due to mstake of |aw.

24. The relevant provisions of Jlaw that existed ‘during

different periods dealing wt the claim for refund ar

different in content and scope. They are as foll ows:

(a) Period up to 7.8.1977 -- Rule 11 of the Central Excise
Rul es, before anendnent;

(b) Period from 7.8.1977 to 16.11.80 -- Rule 11 of the
Central Excise Rules, as anended;

(c) Period from 16.11.1980 to 19.9.1991 -- Section 11A and
Section 11B of the Central Excises & Salt Act; and

(d) Period after 19.9.1991 -- Section 11A read along with
Section 11B of the Act, as anended by Act 40 of 1991.
Rule 11 of the Central Excise Rules which was in/force

prior to 7.8.1977, has been quoted in paragraph 5 of this

judgrment. It contains no specific provision relating to
outster of jurisdiction of the courts.

25. Rule 11 of the Central Excise Rules as anmended, Section

11A and Section 11B before Amendnent Act 40 of 1991 and

Section 11B, as amended by Act 40 of 1991, will be nore

i mportant to consider the question of ouster of jurisdiction

of courts. Sections 11C, 11D as also Sections 12A to D of

the Act, wll throw light on the schene of the Act as
amended. They are as follows (insofar as they are rel evant
in the instant cases):-
Rul e 11 as anended
"Rule 11. Caim for refund of
duty. --
(1) Any person claimng refund of
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any duty paid by himmy nake an
application for refund of such duty
to the Assistant Collector of
Central Excise before the expiry of
six nmonths fromthe date of paynent
of duty.

Provided that the Ilimtation
of six nonths shall not apply where
any duty has been pai d under
protest.

Expl anation.-- \Where any duty
is paid provisionally under these
rules on the basis of the value or
the rate of duty, the period of six
nonths shall e conputed from the
date on which the duty is adjusted
after final determnation. of the
value or the rate of duty, as the
case may. be

(2) If ~on receipt of any such
application the Assistant Collector
of Central Excise is satisfied that
the whole or any part of the duty
paid by the applicant should be
refunded to him he nmay nmke an
order accordingly.

(3) Were as a result of any
order passed 'in appeal or revision
under the Act, refund of any duty
becomes due to any person, the
proper officer may refund the
amount to such person w thout his
having to nake any claimin that
behal f.

(4) Save as ot herw se
provi ded by or under these rules no
claimfor refund of any duty shal
be entertai ned.

Expl anati on. -- For t he
purposes of this rule, ‘refund
i ncludes rebate referred to in
Rul es 12 and 12A."

SECTI ON 11- A

"11A. Recovery of duties not
levied or not paid or short-Ievied
or short - paid or erroneously

refunded. --(1) When any duty of
exci se has not been levied or paid
or has been short-levied or short
paid or erroneously refunded, a
Central Excise Oficer may, within
six nmonths fromthe rel evant date

serve notice on t he per son
chargeable with the duty which has
not been levied or paid or which
has been short-1|evied or short-paid
or to whom the refund has
erroneously been nmde, requiring
himto show cause why he shoul d not
pay the anount specified in the
noti ce:

Provi ded that where any duty
of excise has not been levied or
paid or has been short-levied or
short-paid or erroneously refunded
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by reason of fraud, collusion or
any wi | ful nm s- st at enent or
suppressi on of facts, or
contravention of any of t he
provisions of this Act or of the
rul es made thereunder with intent
to evade paynent of duty, by such
person or his agent, the provisions

of this sub-section shall have
effect, as if, for the words ‘six
months’, the words ‘five years’

were substituted
Expl anation.-- .........
(ii) ‘relevant date' neans, --
(a) in the case of excisable goods
on which duty of excise has not
been levied or paid or has been
short- I evi ed or short - pai d
(c) 'in" any other case, the date on
which the duty is to be paid under
this Act or t he rul es nmade
t her eunder ;"
SECTI ON 11-B BEFORE AMENDMVENT BY
ACT 40/ 1991
"11B. Claim for refund of duty.--
(1) Any person claimng refund of
any duty of ‘'excise my make an
application for refund of such duty
to the Assi stant. Col l-ector of
Central Excise before the expiry of
six nmonths fromthe relevant date
Provided that the Ilimtation
of six nonths shall not apply where
any duty has been pai-d under

protest.
(2) If on receipt of any such
applicati on, t he Assi st ant

Col I ector of Central Excise is
satisfied that the whole or  any
part of the duty of excise paid by
the applicant should be refunded to
hi m he nay nmake an or der
accordi ngly.

(3) Wereas a result of any order
passed in appeal or revision under
this Act refund of any duty of
exci se beconmes due to any person
the Assistant Collector of Centra
Excise may refund the anobunt to
such person without his having to
make any claimin that behalf.

(4) Save as otherw se provided by
or under this Act, no claim for
refund of any duty of excise shal
be entertai ned.

(5) Notwithstandi ng anyt hi ng
contained in any other law, the
provisions of this section shal
al so apply to a claimfor refund of
any amount collected as duty of
exci se nade on the ground that the
goods in respect of which such
anmount  was collected were not
exci sable or were entitled to
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exenption from duty and no court

shal | have any jurisdiction in
respect of such claim
Expl anation. -- For the purpose of

this section ...............

(B) 'relevant date’ neans--

(f) in any other case, the date of
paynment of duty."

SECTI ONS 11B, 11D AND 12A TO D, AS
AVENDED BY ACT 40/ 1991

"11B. Caim for refund of duty.--
(1) Any person claimng refund of
any duty of excise my make an
application for refund of such duty
to the Assistant ~Conmissioner of
Central Excise before the expiry of
six months fromthe relevant date
in such formand manner as may be
prescri bed and the application
shal'l be acconpani ed by such
docunent ary or ot her evi dence
i ncl udi ng the docunents referred to
in section 12A as the applicant may
furnish to est ablish that the
amount  of duty of exci se in
relation to which such refund is
claimed was collected from or paid
by, him and the incidence of such
duty had not been passed on by him
to any other person:

Provi ded t hat wher e an
application for refund has been
made before the commencenent of the
Central Excises and Custons - Laws
(Amendnent ) Act , 1991, such
application shall be deemed to have
been made under this sub-section as
anended by the said Act and the
sane shall be dealt with in
accordance with the provisions. of
sub-section (2) substituted by that
Act :

Provided further t hat t he

l[imtation of six nonths shall not
apply where any duty has been paid
under protest.
(2) If, on receipt of any such
applicati on, the Assi st ant
Comm ssioner of Central Excise is
satisfied that the whole or any
part of the duty of excise paid by
the applicant is refundable, he nmay
make an order accordingly and the
ambunt  so determ ned shall be
credited to the Fund:

Provided that the amount of
duty of excise as determ ned by the
Assi stant Conmm ssioner of Centra

Exci se under t he f or egoi ng
provisions of this sub-section
shall, instead of being credited to

the Fund, be paid to the applicant,
if such amount is relatable to--

(a) rebate of duty of excise on
exci sabl e goods experted out of
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I ndia or on excisable material used
in the manufacture of goods which
are exported out of India;

(b) unspent advance deposits |ying
in bal ance in the applicant’s
account current maintained with the
Comm ssi oner of Central excise;

(c) refund of credit of duty paid
on exci sable goods used as inputs
in accordance with the rules made,
or any notification issued, under
this Act;

(d) duty of excise paid by the
manuf acturer, if he had not passed
on the incidence of such duty to
any ot her person;

(e) the duty of excise borne by
the buyer, ~if he had not passed on
the i'ncidence ~of such duty to any
ot her person;

(f) ~the duty of excise borne- by
any other such cl ass of ‘applicants
as the Central Governnment may, by
notification in t he Oficia
Gazette, specify:

Provi ded further t hat no
notification under clause (f) of
the first proviso shall be issued
unless in the  opinion of~ the
Central Covernnent the incidence of
duty has not been passed on by the
persons concer ned to any other
person.

(3) Notwithstanding anything to
the contrary contained in any
j udgrent , decr ee, or der of
direction of the Appellate Tribuna

or any Court or in any other
provision of this Act or the rules
made t hereunder or any other law
for the tine being in force, no

refund shall be made except as
provided in sub-section (2).
Expl anation.-- For the purposes of

this section, .........

(B) ‘relevant date’ neans --

(f) in any other case, the date of

payment of duty."

(Enphasi s suppl i ed)

Section 11C deals with the power of Central Governnent
to dispense with recovery of excise duty in- certain
specified cases, which is not necessary for our discussion
Section 11D and Section 12A to D highlight the new schene of
the Act, relating to refund and they are as foll ows: -
11D. Duties of excise collected from the buyer to  be

deposited with the Central Governnent

(1) Notwi thstanding anything to the contrary contained
in any order or direction of the Appellate Tribunal or any
court or in any other provision of this Act or the rules
made t hereunder, every person who has collected any anpunt
fromthe buyer of any goods in any nmanner as representing
duty of excise, shall forthwith day the anmount so coll ected
to the credit of the Central Government.

(2) The anopunt paid to the credit of the Centra
Government under sub-section (1) shall be adjusted against
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duty of excise payable by the person on the finalisation of
assessment and where any surplus is left after such

adjustrment, the amount of such surplus shall either be
credited to the Fund or, as the case may be, refunded to the
person who has borne the incidence of such amount, in

accordance with the provisions of section 11B and the

rel evant date for nmaking an application under that section

in such cases shall be the date of the public notice to be

i ssued by the Assistant Conmi ssioner of Central Excise."

"12A Price of goods to indicate the ambunt of duty paid
t her eon
Not wi t hst andi ng anything contained in this Act or any

other law for the time being in force, every person who

liable to pay duty of excise on any goods shall, at the tine
of clearance of the goods, prominently indicate in all the
docunents relating to assessment, sale invoice and other

i ke documents, the ampbunt of such duty which will form part

of the price at which such goods are to be sold.

12B. Presunption that incidence of duty has been passed on
to t'he buyer
Every person who has paid the  duty of excise on any

goods under this Act shall, unless the contrary is proved by

him be deened to have passed on the full incidence of such
duty to the buyer of such goods.

12C. Consuner wel fare fund

(1) There shall be established by the Central Governnent a

fund, to be called the Consunmer Welfare Fund.

(2) Thee shall be credited to the Fund, in such nmanner as

may be prescribed, --

(a) the ampunt of duty of excise referred to in sub-section
(2) of section 11B or sub-section (2) of section 11C or
sub-section (2) of section 11D,

(b) the amount of duty of custons referred to in sub-
section (2) of section 27 or sub-section (2) of section
28A, or sub-section 92)  of section 28B of the Custons
Act, 1962 (52 of 1962);

(c) any income frominvestnent (of the anmount credited to
the Fund any other nonies received by the Centra
CGovernment for the purposes of this Fund.

12D. Uilisation of the Fund

(1) Any noney credited to the Fund shall be utilised by the

Central CGovernment for the welfare of the consumers in

accordance with such rules as that Government may make in

thi s behal f.

(2) The Central Covernment shall maintain.or, if it thinks

fits, specify the authority which shall maintain, proper and

separate account and other relevant records.in relation to
the Fund in such formas may be prescribed in consultation
with the Conptroller and Auditor-CGeneral of India. "

It is evident that Rule 11, before anendnent, provided
atine limt to apply for refund. Rule 11(4) as anended,
Section 11B cl auses (4) and (5) before anmendnment and Section
11B clause (3) after anendnment, specifically oust the
jurisdiction of the ordinary courts. Detailed provisions are
al so provided to ventilate the grievances and maki ng such
provi si ons excl usive. Q her ancillary or i nci denta
provisions are specified in Sections 11D and 12A to D --
Section 11D provides that every person, who collects excise
duty from the buyer, should deposit the same wth the
Central CGovernment. It will be adjusted against the duty of
exci se payable by the person concerned on finalisation of
the assessnment. Section 11D requires clarification. Excise
duty is, ordinarily paid or payable at the tinme of clearance
of the goods. The sale of the goods may be later. So, if
excise duty due is already paid by the nanufacturer, and
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|ater collected by him when the goods are sold, such
collection, need not be paid to the government. Only if the
duty has not been paid already or if any excess is collected
over and above the duty already paid, then only an occasion
arises for paynment of the duty collected or excess collected
-- and this is the purport of Section 11D. The said section
(Section 11D) should be wunderstood in the above practica

and business sense. Section 12A provides that the price of
the goods sold should indicate the anount of duty, which
will form part of the price. Section 12B states that the
person, who has paid the duty of excise on any goods under
the Act, shall be deemed to have passed on the incidence of
such duty to the buyer of such goods. It is a rebuttable
presunption. Section 12C creates the "Consunmer Wlfare
Fund". The amount of duty referred to in Sections 11B(2),
11C(2) and 11D(2) shall be credited in the said Fund.
Section 12D provides that the Fund shall be utilised for the
wel f are of the consumers.

26. The question that falls to be considered is as to how
far or to what -extent the jurisdiction of the ordinary
courts is-barred, in viewof the alternate renedi es provided
by the Act by way of appeals, revisions, clains for refund
and the period of Ilimtation provided therefor, etc. and
specifically excluding the jurisdiction of the civil courts
for claimng refund? I'n discussing this aspect, one has to
bear in mnd the content of Article 265 also. It will apply
where the statute is unconstitutional or invalid and al so

where the collection'is unauthorised/illegal, i.e.., wthout
"authority of |aw'.

27. It is settled | aw that exclusion of the jurisdiction of
the civil <courts is not to be readily -inferred, but that

such exclusion nust either be explicitly expressed or
clearly inplied. There are a few decisions of ‘Judicia
Conmittee of the Privy Council and innunmerabl e decisions of
this Court which have dealt with the matter in detail. |
propose to deal, only wth the |[|andmark decisions on the
subject. In Secretary of State v. Mask & Co. (AR 1940 P.C
105 at page 110), the Judicial Commttee laid down the |aw
t hus:

P It is settled |awthat

the exclusion of the jurisdiction

of the Civil Courts is not to be

readily inferred, but that such

exclusion nmust either be explicitly

expressed or clearly inplied. It is

also well settled that even if

jurisdiction is so excluded, the

Cvil Courts have jurisdiction to

examne into cases wher e t he

provi sions of the Act have not been

conplied with, or the statutory

tribunal has not acted in

conformty wth the fundanenta

principles of judicial procedure.”

(Enphasi s suppl i ed)
The scope of the above observation has been expl ai ned

by & Constitution Bench of this Court, in Firmof Illuri
Subbayya Chetty and Sons v. State o Andhra Pradesh (AR 1964
SC. 322). The minimal facts in this case will be relevant to

understand the scope of the decision. The case arose under
the Madras GCeneral Sales Tax Act, 1939. Section 18A of the
Act provided that no suit or other proceeding shall except
expressly provided in the Act, be instituted in any court to
set aside or nodify any assessnent made under the Act. The
Act al so contained provisions by way of appeals, revisions
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and further revisionto the High Court. The |evy under the
Act was only on "purchase" of ‘ground-nuts’, but the sales
Tax authorities brought to tax the "sales" turnover and
col lected tax. The assessee contended that |evy of tax on
the sales turnover as distinguished from the purchase
turnover is illegal, and filed a suit for recovery of the
amount so collected. It should be noticed that the assessee
hinsel f voluntarily nade a return and paid the tax. |In such
ci rcunst ances, the question arose, whether the suit so filed
is maintainable in view of the adequate alternate renedies
provided by the Act and the ouster of jurisdiction of the
courts expressly contained in Section 18A of the Act? On the
facts of the case, it was held that the suit was barred. In
consi dering the question of exclusion of jurisdiction of the
civil courts to entertain civil actions by virtue of
specific provisions contained in the special statute,
reference was made to the decision of the judicial Commttee
in Secretary of State v. Mask & Co. (supra). After referring
to the observations of the judicial Comittee quoted
her ei nabove, this  Court in Firmof [Illuri Subbayya Chetty
and sons v. State of Andhra Pradesh (AIR 1964 SC 322 at
pages 325 and 326) expl ained the said observation thus:

PSP 't is necessary to

add that these observation, though

made i n somewhat wi de ternms, do not

justify the assunption that if a

deci si on has | been nade by a taxing

aut hority under '\ the provisions of

the relevant taxing statute, its

validity can be <challenged by a

suit on the ground that it is

incorrect on the nerits and as

such, it can be «clained that the

provi sions of the said statute have

not been conpl i ed Wit h: Non-

conpliance with the provisions of

the statute to which reference is

nmade by the Privy Council nust, we

think, be non-conpliance with such

f undanent al provi si ons of the

statute as would make the entire

proceedi ngs before the appropriate

aut hority illegal and wi t hout
jurisdiction. Simlarly, i f an
appropriate authority has acted in
vi ol ation of t he f undanent al

principles of judicial procedure,
that my also tend to make the
proceedings illegal and void and
this infirmty may affect t he
validity of the order passed by the
authority in question. It is cases
of this character where the defect
or the infirmty in the order goes
to the root of the order and makes
it in lawinvalid and void that
these observations may perhaps by
i nvoked in support of the plea that

t he civil can exerci se its
jurisdiction not wi t hst andi ng a
provision to the contrary contained
in the relevant statute. In what

cases such a plea would succeed it
is unnecessary for us to decide in
the present appeal because we have
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no doubt that the contention of the

appel lant that on the nmerits, the

deci sion of the assessing authority

was wrong, cannot be the subject-

matter of a suit because S. 18-A

clearly bars such a claimin the

civil courts.

(Enphasi s suppl i ed)

In this case, the relevant Act contained detail ed and

specific provisions by way of appeal, revision etc. to
ventilate the grievances of the assessees. 1In addition
thereto, there was specific provi si on ousti ng the
jurisdiction of the courts. Even so, the court did not hold
that the principles laid dow in Msk & Co. case are
i napplicable. The principles in Msk & Co. case were
af firmed and expl ai ned.
28. The decision of the Privy Council in Mask & Co. case
(supra), and other decisions of the Privy Council and of
this Court, were surveyed in detail by a Constitution Bench
of this ‘court in Dulabhai etc. v. State of Madhya Pradesh &
Anr. (AIR 1969 SC 78). In that case, the assessees filed a
suit for refund of thetax -on the ground that it was
illegally col l ected from them Dbeing agai nst t he
constitutional prohibition contained in Article 301 of the
Constitution of Indiaand not saved in Article 304 (a) the
Constitution. Section 17 of the relevant Act was pleaded in
defence as a bar to the maintainability of the suit. Section
17 provided that no assessnent made and no order passed
under the Act or the Rules by any of the statutory
authorities, shall be called in question _in any case. The
court held that notw thstanding, the alternate renedies by
way of appeal, revision, rectificationand reference to the
H gh Court, the tax therein was levied wthout a conplete
charging section and this affected thejurisdiction of the
tax authorities, and so, the suit was nuaintainable, and
decreed the suit. After referring to the rel evant decisions
and in particular, Secretary of State v. Mask & Co. (AR
1940 P.C. 105), Firm of Illuri Subbayya Chetty and sons v.
State of Andhra Pradesh (AR 1964 SC. 322), this Court held
i n paragraph 28 of the judgnment, thus:

"The Constitution Bench, however

went on to examine the rulings of

the Judicial Comittee in Mask and

Co.’s and Raleigh Investnent Co.’'s

cases, 67 Ind App 222 = (AR 1940

PC 105) and 74 Ind App 50 = (AIR

1947 PC 78). Dealing with the

former case, this Court pointed out

t hat non- conpl i ance with the
provisions of the statute neant
non- conpl i ance with such
f undanent al provi si ons of t he

statute as would make the entire

proceedi ngs before the appropriate

aut hority illegal and wi t hout

jurisdiction.....

Enphasi s suppl i ed)

Referring to the facts of Firm of |Illuri Subbayya
Chetty and Sons v. State of Andhra Pradesh (AR 1964 SC.
322), it was further observed: -

"The case of Firm of [T uri

Subayya, 1961-1 SCR 752 = (AR 1964

SC 322) my be said to be decided

on special facts wth additiona

reference to t he addi tion of
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Secti on 18- A excl udi ng the

jurisdiction of civil court and the

speci al remedi es provi ded in

Section 12-A to 12-D by which the

matter could be taken to the

hi ghest civil court in the State.

(Enphasi s suppl i ed)

This Court also considered the facts and the actua
decision of the Special Bench of 7-Judges in Kamala MIIls
Ltd. vs. State of Bonbay (AR 1965 SC 1942) in detail, with
reference to Section 20 of the Bonbay Sal es Tax Act, 1946,
and observed thus:

"The Special Bench refrained from

ei ther accepting the dictum of Mask

Co.’s case, 67 Ind App 222 = (AR

1940 PC 105) or rejecting it, to

t he ef f ect t hat even i f
jurisdictionis it, to the effect
that ~ even i f jurisdiction is

excl'uded by ~a provision naking the

decision of the authorities final

the civil courts have jurisdiction

to exanine into cases where the

provi si ons of the  particul ar Act

are not conplied with.

It is evident from the above, that the Principle laid
down in Mask & Co. case, though -explained, was not
guesti oned, or departed from either in |Illuri Subbayya
Chetty’'s case or Kanala MI|Is case. I n a subsequent decision
- Ram Swarup v. Shikar Chand (AIR 1996 SC 893), a
Constitution Bench of this Court again considered the scope
of the decisions in Msk & Co.’s case (supra) and Kanal a
MIlls' case (supra). Ram Swarup’s case arose under the U P
(Tenporary) Control of Rent and Eviction Act. Section 3(4)
of the Act provided that the order passed by the designated
authority shall be final and Section 16 thereof  further
provided that the order passed by the State Governnent or
the District Magistrate, shall not be called in question in
any court. In other words, the jurisdiction of civil courts
was excluded in relation to the matters covered by orders
included within the provisions of Sections 3(4) and 16 of
the said Act. The Constitution Bench approached the matter
t hus: -

"One of the points which is often

treated as relevant in dealing with

the question about the exclusion of

civil Courts’ jurisdiction, is
whet her the special statute which
it is ur ged, excl udes such

jurisdiction, has wused clear and
unanbi guous words indicating that
intention. Another test which is
applied is: does the said statute
provi de for an adequat e and
satisfactory alternative renedy to
a party that may be aggrieved by

the relevant or der under its
mat eri al provisions? Applying these
two tests, it does appear that the

words used in S.3(4) and S. 16 are
clear. Section 16 in terns provides
that the order nade under this Act
to which the said section applies
shall not be called in question in
any Court. This is an express
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provi si on excl udi ng t he civi

courts’ jurisdiction. Section 3(4)

does not expressly exclude the

jurisdiction of the civil Courts,

but, in the context, the inference

that the civil Courts jurisdiction

is intended to be excluded, appears

to be inescapable. Therefore, we

are satisfied that M. Coyal is

right in contending that t he

jurisdiction of the civil Courts is

excluded in relation to nmatters

covered by the orders included

within the provisions of S.3(4) and

S. 16.

(Enphasi s suppl i ed)

Even so, this Court proceeded to state in paragraph 13
at page 896, to the follow ng effect:-

"Thi s concl usion, however, does not

necessarily nmean that” the plea

against the validity of the order

passed by the District Magistrate,

or the Comm ssioner, or the State

Covernment, can never by raised in

acivil Court. In our opinion, the

bar created by t he rel evant

provi sions of the Act excluding the

jurisdiction of . the civil Courts

cannot operate  in cases where the

pl ea raised before the civil Court

goes to the root of the matter and

would, if upheld, lead to the

conclusion that the inpugned order

isanullity.

(Enphasi s suppl i ed)

This Court referred to the decisions of the judicia
conmttee, in Secretary of State v. Jatindra Nath Choudhry
(AIR 1924 PC 175) and the decision in Mask & Co, and al so
guoted the observations in the latter case which have been
guot ed herei nbefore (para 27 - supra) and concl uded thus: -

"In Ms. Kamla MIls Ltd. v. The

State of Bonbay, C. A No. 481 of

1963, dated 23-4-1965: (AR 1965 SC

1942), while dealing with a simlar

point, this Court has considered

the effect of the two decisions f

the Privy council, one in the case

of Mask and Co., 67 Ind app 222.

(AIR 1940 PC 105) (supra), and the

other in raleigh Investnent Co.

Ltd. V. CGover nor - Cener al in

Council, 74 Ind App 50 at pp.62-63:

(AIR 1947 PC 78 at pp. 80-81). The

concl usion reached by this Court in

Ms. Kama MIl's case, C. A No.

481 of 1963 dated 23-4-1965: (AR

1965 SC 1942), (supra) al so

supports the view which we are

taking in the present appeal

(Enphasi s suppl i ed)

It is evident that in Ram Swarup’'s case, this Court
expressed the view that the decision in Kamla MIIs’' case is
in accord with Mask & Co.’s case, and the bar of
jurisdiction of civil courts cannot operate in cases where
the plea raised before the civil court goes to the root of
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the matter and would, if upheld, lead to the conclusion that
the inpugned order is nullity -- in other works, where the
order or proceeding is attached as one passed without
jurisdiction. Again, the principle laid down in Mask & Co.’s
case was only reiterated and observati ons were made that the
decision in Kamala MIIs’ case was in accord wth the

decision in Msk & Co.’s case. It is inportant to notice
that Gaj endragadkar, C.J., spoke for the Bench in all the
three decisions: Illuri Subayya Chetty (AIR 1964 SC 322),
Kamala MI1 (AR 1965 SC 942) and Ram Swarup (Al R 1966 SC
893).

In considering Mask & Co. (AIR 1940 PC 105), and Kanal a
MIlls (AIR 1965 SC 1942) the Constitution Bench in Ram
Swarup’s case (AR 1966 SC 893) held that if the proceeding
assailed is totally invalid and a nullity or without
jurisdiction, the jurisdiction of the civil courts is not
barred. Again, the principle laid down in Mask & Co. (supra)
was only affirnmed.

On an analysis of the various decisions, this Court
laid down the 1law in paragraph. 32 at page 89, thus
(Dul abhai*s case):

"Neither of the two cases of Firm

of Illuri Subayya, 1964-1 SCR 752 =

(AIR 1964 SC 322) or Kama MIIs,

1966 1 SCR 64 = (AIR 1965 SC 1942)

can be said to/ run counter to the

series of cases earlier noticed.

The result of ‘this inquiry into the

di verse views expressed in-this

Court may be stated as foll ows:

(1) Were the statute gives a

finality to the orders of the

special tribunals the civil court’s

jurisdiction nust be held to be

excluded if there is adequat e

renedy to do what the civil courts

would normally do in a suit. Such

provi si on, however, does not

exclude those cases where t he

provisions of the particular - Act

have not been conplied with or the

statutory tribunal has not acted in

conformity wth the fundanenta

principles of judicial procedure.

(2) Where there is an express

bar of the jurisdiction of the

court, an exam nation of the schene

of the particular Act to Find the

adequacy or the sufficiency of the

renedi es provided may be relevant

but is not decisive to sustain the

jurisdiction of the civil court.

VWere there is no express

exclusion the exam nation of the

remedies and the schene of the

particular Act to find out the

i ntendment becones necessary and

the result of the inquiry may be

decisive. In the latter case it is

necessary to see if the statute

creates a special right or a

liability and provides for the

determ nation of the right or

liability and further lays down

that all questions about the said
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right and liability shal | be
det erm ned by the tribunals so
constituted, and whether renedies
normal |y associated with actions in
civil courts are prescribed by the
said statute or not.

(3) Chal | enge to the
provi sions of the particular Act as
ultra vires cannot be br ought
before Tribunals constituted under
that Act. Even the H gh Court
cannot go into that question on a
revision or reference from the
deci sion of the Tribunals.

(4) Wen a provi si on is
al ready declared wunconstitutiona
or the constitutionality  of any
provision is to-be challenged, a
suit is open. A wit of certiorar
may include a direction for refund
if the claimis clearly within'the
time prescribed by the Limtation
Act but it is not ~a compulsory
renedy to replace a suit.

(5) Where the particular Act
contai ns no nmachinery for refund of

t ax col l ected in excess of
constitutional linmts or illegally
collected a suit lies.

(6) Questi ons of the

correctness of the assessment apart

fromits constitutionality are for

the decision of the authorities and

acivil suit does not lie if the

orders of the authorities are

declared to be final or there is an

express prohi bition in the

particular Act. |In either case the

schene of the particular Act nust

be exam ned because it is a

rel evant enquiry.

(7) An excl usion f the

jurisdiction of the civil court is

not readily to be inferred unless

the conditions above set down

apply.

(Enphasi s suppl i ed)

Dul abhai’s case (supra) has been consistently foll owed
by this Court later -- see: Sree Raja Kandregula Srinivasa
Jagannadharao Pant hulu Bahadur Guru v. The State of Andhra
Pradesh and others (AR 1971 SC 71) and ot her cases.

(29) Applying the Ilaw laid down in the decisions aforesaid,
it is not possible to conclude that any and every claimfor
refund of illegal/unauthorised | evy of tax, can be made only
in accordance with the provisions of the Act (Rule 11

Section 11B etc. as the case may be), and an action by way
of suit or wit petition under Article 226 wll not be
mai nt ai nabl e under any circunstances. An action by way of
suit or a petition under Article 226 of the Constitution is
mai ntai nable to assail the Ilevy or order which is illegal

void or wunauthorised or wthout jurisdiction and/or claim
refund, in cases covered by propositions No.(1), (3), (4)
and (5) in Dulabhai’s case, as expl ai ned herei nabove, a one
passed outside the Act and ultra vires. Such action will be
governed by the general |aw and the procedure and period of
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l[imtation provided by the specific statute wll have no
application. [Collector of Central Excise, Chandigarh v.
Ms. Doaba Co-operative Sugar MIlls Ltd.. Jalandhar (1988
Supp. SCC 683); Escorts Ltd. v. Union of India & Os. (1994
Supp. (3) SCC 86)]. Rule 11 before and after amendnent, or
S. 11B, cannot affect S.72 of the Contract Act or the
provisions of Limtation Act in such situations. My answer
tothe clains for refund broadly falling under the three
groups or categories enunerated in paragraph 5 of this
judgrment is as foll ows:

Category (1) where the levy is wunconstitutional -
out side the provisions of the Act or not contenplated by the
Act : -

In such cases, the jurisdiction of the civil courts is
not barred. The aggrieved party can invoke Section 72 of the
Contract Act, file a suit of a petition under Article 226 of
the Constitution, ~and pray for-appropriate relief inclusive
of refund within the period of limtation provided by the
appropriate | aw. [Dul abhai’'s case (supra) - para 32 -
Cl auses ('3) and (4)]

Cat egory (rn) wher e the | evy is based on
m sconstruction or wong or erroneous interpretation of the
rel evant provisions of the Act, Rules or Notifications; or
by failure to follow the vital or fundamental provisions of
the Act or by acting in violation of the Fundanenta
Principles of judicial procedure:-

Under this category, every error of fact or |I|aw
conmitted by the statutory authority or Tri bunal
irrespective of its gravity, or nature of infirmty, wll
not be covered. It is confined to exceptional cases, "where
the provisions of a particular Act have not been conplied
with or the statutory tribunal has not acted in conformty
wi th fundamental principles of judicial procedure" as stated
in Mask & Co.’'s case (supra) and in Dul abhai’s case (supra).
The scope of the above dicta, ~should be understood in the
background of /in accord with the observations of the earlier
constitution Bench of this Court in Firmof Illuri Subbayya
Chetty and Sons v. State of Andhra Pradesh (AR 1964 SC. 322
at page 326), to the follow ng effect;

"....Non-conpliance with t he

provi sions of the statute, to which

reference is mde by the Privy

Council must, we think, be non-

conpliance with such fundanenta

provi sions of the statute as would

make the entire proceedi ngs before

the appropriate authority illega

and wi t hout jurisdiction

Simlarly, i f an appropriate

authority has acted in violation of

t he f undanent al principl es of

judicial procedure, that may also

tend to make t he pr oceedi ngs

illegal and void and nake the

proceedings illegal and void and

this infirmty may affect t he

validity of the order passed by the

authority in question. It is cases

of this character where the defect

or the infirmty in the order goes

to the root of the order and makes

it inlawinvalid and void..

[ Dul abhai’s case (supra) -- para 32

Clause (1)]

(Enphasi s suppl i ed)
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Here al so, the appropriate action should be laid within
the period of Iimtation provided by the appropriate | aw and
also can invoke Section 72 of the contract Act, as the case
may be.

Category (lIIl) - Mstake of law -- the levy or
i mposition was wunconstitutional or illegal or not eligible
inlaw (i.e. without jurisdiction) and, so found in a
proceeding initiated not by the particular assessee, but in
a proceeding initiated by sone other assessee, either by the
Hi gh Court or the Suprene Court, and as soon as the assessee
cane to know of the judgnment, (within the period of
[imtation) he initiated action for refund of the tax paid
by him due to m stake of | aw -

In this category, assessees who initiated proceedi ngs
and i mpugned the assessnents/cl ai ned refund, for any reason
either by way of suit or petition under Article 226 of the
Constitution, and the action was dismi ssed on nerits, they
cannot maintain an action over again. He who fights and runs
away, cannot have another day. If the levy or inposition was
held to '‘be unconstitutional ~or illegal or not exigible in
law, in a sinmlar case filed by some other person, the
assessee who had already lost the battle in a proceeding
initiated by him or - has ~otherwi se abandoned the claim
cannot, take advant age of the subsequent declaration
rendered in another case where the levy is held to be
unconstitutional, illegal or not exigible inlaw. The claim
will be wunsustainable and barred by res judicata. [Ms.
Ti | okchand Mdtichand and Ors. v. H. B. Mnshi, comi ssioner
of Sales Tax, Bonbay and another (AR 1970 SC 898)]. (This

will be confined to the period for which action was laid and
| ost).

Subject to the above, if a levy or inposition of tax is
held to be unconstitutional or illegal or not exigible in

law i.e. without jurisdiction, it i's open to the assessee to
take advantage of the declaration of the |aw so nmake, and
pray for appropriate relief ‘inclusive of refund on the
ground that tax was paid due to m stake of |aw, provided he
initiates action wthin the period of Iimtation prescribed
under the Linitation Act. Such assessee should prove the
necessary ingredients to enable himto claimthe benefit
under Section 72 of the Contract Act read with Section 17 of

the Limtation Act. [Dulabhai’s case (supra) - para 32 -
clauses (4) and (5)].
30. It should be borne in nmnd, that in all the three

categories of cases, the assessee should prove the
fundanental factor that he has not "passed on" the tax to
the consumer or third party and that he suffered a | oss or
injury. This aspect should not be | ost sight of, in whatever

manner, the proceeding is initiated -- suit, Article 226,
etc.

31. As observed earlier, proposition No.(1l) of clause No.
(1), enunciated in Dulabhai’s case (supra) should be
understood in the background of or in accord wth the
observations of the earlier Constitution Bench in Llluri
Subbayya Chetty’'s case - [AIR 1964 SC 322 (at pp. 325-326)]
as quoted in para 27 (supra) -- (see para 29 of this
j udgrent) .

pinions my differ as to when it can be said that in
the "public law' domain, the entire proceeding before the
appropriate authority is illegal and w thout jurisdiction or
the defect or infirmty in the order goes to the root of the
matter and makes it in lawinvalid or void (Referred to in
[ITuri Subbayya Chetty's case and approved in Dulabha
case). The nmatter may have to be considered in the Iight of
the provisions of the particular statute in question and the
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fact situation obtaining , in each case. It is difficult to
visualise all situations hypothetically and provide an
answer. Be that as it may, the question that frequently
arises for consideration, is, in what situation/cases the

non- compl i ance or error or mstake, conmitted by the
statutory authority or Tribunal, nmakes the decision rendered
ultra-vires or a nullity or one without jurisdiction? If the
decision is wi thout jurisdiction, notw t hstandi ng the
provisions for obtaining reliefs contained in the Act and
the "ouster clauses", the jurisdiction of the ordinary court
is not excluded. So, the matter assumes significance. Since
the |andmark decision in Anisminic Ltd. vs. Foreign
conpensation conm ssion [1969 (2) AC 147 = 1969 (1) Al ER
208 (H.L.)], the legal world seems to have accepted that any
"jurisdictional error" ~as understood in the I|iberal or
nodern approach, |aid down therein, makes a decision ultra
vires or a nullity or wthout jurisdiction and the "ouster
cl auses", ~are construed restrictively, and such provisions
what ever their stringent |anguage be, have been held, not to
prevent challenge on the ground that the decision is ultra

vires and  _being a complete nullity, it is not a decision
within the nmeaning of the Act. The concept of jurisdiction
has acquired "new di nensions". The original or pure theory

of jurisdiction neans, "the authority to decide”, and it is
determ nable at the conmencenent, and not at the concl usion
of the inquiry. The said approach has been given a go bye in
Ani sminic case, as we shall see from -the discussion
hereinafter [see De Smith, Wolf ~and Jowel] - Judicia
Revi ew of admi ni strative Action (1995 edn.) p. 238;
Hal sburry’s Laws of England (4th edn.) p.114 - para 67 -
foot note (9)]. As Sir WIliam Wde observes in his book
Admi nistrative Law (7th edn.), 1994, at p. 299, "The
tribunal must not only have jurisdiction at the outset, but
must retain it uninpaired until it has discharged its task".
The decision in Anisminic case has been cited with approva
in a nunber of cases by this Court: Citation of few such
cases; Union of India vs. Tarachand Gupta & Bros. [AIR 1971
SC 1558 (at 1565)], A R Antulay v. R S. Nayak and anot her
[1988 (2) SCC 602 (650)], Ms. R B. Shreeram Durga Prasad
and Fatehchand Nursing Das v. Settlement Comm ssion (IT &
WI) and another [1989 (1) SCC 628 (634)], N. Parthasarathy
etc. etc. v. Controller of Capital |Issues &anr. etc. etc.
[1991 (3) SCC 153 (at 195), Associated Engi neering Co. vs.
CGovernment of Andhra Pradesh and anr. [AIR 1992  SC 232],
Shiv Kumar Chadha v. Municipal Corporation of  Delhi and
others [1993 (3) SCC 161 (173)]. Delivering the judgnment of
a two-nmenmber Bench in Shri ML. Sethi v. Shri R P. Kapur
(AIR 1972 SC 2379) Methew, J. in paragraphs 10 and 11 of the
j udgrment explained the |legal position after Anismnic case
to the follow ng effect:

"The word "jurisdiction" is verba

cast of many colours. Jurisdiction

originally seems to have had the

meani ng which Lord Baid ascribed to

it in Anismnic Ltd. v. Foreign

Conpensati on Conmi ssion (1969) 2 AC

147, nanely, the entitlenment "to

enter upon t he enquiry in

guestion". | f there was an

entitlenent to ent er upon an

inquiry into the question, then any

subsequent error could only be

regarded as an error wthin the

jurisdiction. The best known

fornmulation of this theory is that
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made by Lord Denman in R v. Bolton
(1841) 1 @B 66. He said that the
guestion of jurisdiction is
deternminable of the enquiry. In
Anisminic Ltd., (1969) 2 AC 147
Lord Reid said:

But there are many cases where,
al t hough t he tribunal had
jurisdiction to ent er on t he
enquiry, it has hone or failed to
do something in the course of the
enquiry which is of such a nature
that its decisionis anullity. It
nmay have given its decision in bad
faith. It nmay have made a deci sion
which it had no power to make. It
may have failed in the course of
the ~enquiry to  comply with the
requirenents of natural justice. It
may in perfect good faith have
m sconstrued the provisions giving
it power to act so that it failed
to deal wth the question renitted
toit and decided  some question
which was not remtted to it. It
may have refused to take into
account sonet hing which it was
required to take into account. O
it my have based its decision on

some nmatter whi ch, under the
provisions setting it up, it had no
right to take into account. i do
not intend this list to be

exhaustive."
In the sane case, Lord Pearce said:
Lack of jurisdiction may. arise in

various ways. There may (be an
absence of those fornalities or
t hi ngs whi ch are condi ti ons

precedent to the tribunal having
any jurisdiction to enmbark on an
enquiry. O the tribunal may at the
end make an order that it has no
jurisdiction to make. O in the
i ntervening stage while engaged on
a proper enquiry, the tribunal my
depart from the rules of natura
justice; or it may ask itself the
wong questions; or it my take
into account matters which it was
not directed to take into account.
Thereby it would step outside its
jurisdiction. It would turn its
inquiry into sonething not directed
by Parliament and fail to nake the
inquiry which the Parlianent did
direct. Any of these things would
cause its purported decision to be

anullity.
11. The dicta of the mgjority of
the House of Lords, in the above

case woul d show the extent to which
‘lack’ and ‘excess’ of jurisdiction
have been assinilated or, in other
words, the extent to which we have
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noved away form the traditiona
concept of “jurisdiction". The
effect of the dicta in that case is
to reduce the difference between
jurisdictional error and error of
law within jurisdiction alnmost to
vani shing point. The practica
effect of the decision is that any
error of law can be reckoned as

jurisdictional. That cones
perilously close to saying that
there is jurisdiction i f the
decision is right iin |aw but none
if it is W ong. Al nost any
m sconstruction of ‘a statute can be
repr esent ed as " basi ng their

decision on a matter wth which
they  have no right to  deal™,
"inposing an unwarranted condition"
or addressi ng thenselves to a wong
guestion": The Mjority opinion in
the case leaves a Court or Tribuna
with virtually no margin of |ega
error. Wether ~there is excess of
jurisdiction or merely error within
jurisdiction can be determ ned only
by const rui ng t he enmpower.ing
statute, which wll give Llittle
guidance. It isreally a question
of how much latitude the Court is
prepared to allow ............... "
In a subsequent <constitution Bench _decision, Har
Prasad Mul shankar Trivedi v. V.B. Raju anothers (AR 1973 SC
2602), delivering the judgnment of the Bench, Mathew, J., in
para 27 at page 2608 of the judgment, stated thus:
PP Though the dividingline
between lack of jurisdiction or
power and erroneous exercise of it
has becone thin with the decision
of the House of Lords in  the
Anisminic Case, (1967) 3 WL.R
382, we do not think that the
distinction between the two has
been conpletely w ped out. W are
awar e of t he difficulty in
forrmul ating an exhaustive rule to
tell when there is |lack of power
and when there is an erroneous
exercise of it. The difficulty has
ari sen because t he wor d
"jurisdiction" is an expression
which is wused in variety of senses
and takes its colour from its
context, (see Per Diplock, J. at p.
394 in the Anisninic Case). \Wereas
the ‘pure’ theory of jurisdiction
woul d reduce jurisdictional contro
to a vanishing point, the adoption
of a narrower neaning mght result
in a nore useful |egal concept even
though the formal structure of |aw
may | ose sonmething of its |ogica
symmetry. "At bottomthe probl em of
defini ng t he concept of
jurisdiction f or pur pose of
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judicial review has been one of

public policy rather than one of

logic". (S.A De Smith, "Judicia

Revi ew of Adninistrative Action".

2nd Edn., p. 98.)

(1988 edition)

(enphasi s suppl i ed)

The observation of the |earned author, (S.A De Snmith)
was continued in its third edition (1973) at page 98 and in
its fourth wedition (1980) at page 112 of the book. The
observation aforesaid was based on the then prevailing
academc opinion only as is seen fromthe foot notes. it
shoul d be stated that the said observation is omtted from
the latest edition of the book De Smith, Wolf and Jowel] -
Judi cial Review of admnistrative Action - 5th edition
(1995) as is evident from page 229; probably due to |ater
devel opnents in the law and the academ c opinion that has
enmerged due to the change in the perspective.

32. After 1980, the decision_ in Anismnic case cane up for
further consideration before the House of Lords, Privy
council and other courts. The three leadi ng decisions of the
House of Lords wherein anisminic principle, was foll owed and
expl ained, are the following:- In re: Racal Comruni cations
Ltd. [1981 AC 374], OReilly & ors. vs. Mackman & ors. [1983
(2) AC 237], Regina wvs. Hull University Visitor [1993 AC
682]. It should be noted that In re Racal’s case, the
Anisminic Principle was held to be inapplicable in the case
of (superior) court where the decision of the court is made
final and conclusive by the statute. (The superior court
referred to in this decision is the H gh Court) [1981 AC 374
(383, 384, 386, 391)]. In the nmeanwhile, the House of Lords

in Council for Civil Service Unions & ors. vs. Mnister For
the Cvil Service [1985 (1) AC 374] enunci ated three broad
grounds for judicial review, as  "legality", "procedura

Propriety" and "rationality" and this decision had its
impact in the devel opnment of  the  law in post-Anisnnic
period. In the light of the above four inportant decisions
of the House of Lords, other decisions of the ‘court of
appeal, Privy council, etc. and the |ater acaden c opinion
inthe matter the entire case |aw on the subject has been
reviewed in |eading text books. In the |latest edition of De

Smith on "Judicial Review of Adm nistrative Action" - edited
by Lord Wolf and Jowel], QC. [(Professor of Public Law)
(Fifth edition) - (1999)], in Chapter 5, titled as

"Jurisdiction, Vires, Law and Fact" (pp. 223-294), there is
exhaustive anal ysis about the concept, "Jurisdiction", and
its ram fications. The authors have discussed the pure
theory of jurisdiction, the i nnovati ve deci si on in
"Anismnic" case [1969 (2) AC 147], the devel opnent of the
law in the post Anisminic period, the scope of the
“finality" clauses (exclusion of jurisdiction of courts) in
the Statutes, and have laid down a few propositions at pages
250- 256 which could be advanced on the subject. The authors
have concl uded the di scussion thus at page 256:

"After Anismnic virtually every

error of lawis a jurisdictiona

error, and the only place left for

non-jurisdictional error is where

the conponents of the decision made

by the inferior body i ncl uded

matters of fact and policy as well

as law, or where the error was

evidential (concerning for exanple

the burden of proof or adm ssion of

evi dence). Perhaps the npbst precise
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33.
over

and the
stated in

1989,

i ndication of jurisdictional error
is that advanced by Lord Diplock in
Racal Comuni cati ons, when he
suggested that a tribunal is
entitled to make an error when the
matter "involves, as many do inter-
rel ated questions of law, fact and
degree". Thus it was for the county
court judge in Pearlman to decide
whet her the installation of centra
heating in a dwelling anbunted to a
"structural alteration extension or
addition". This was a typica
guestion of mixed law, fact and
degree which only a scholiast would
think it appropriate to dissect
into two separate questions, one
for decision by the superior court,
viz. 'the  nmeaning of these words, a
guestion whi ch nust ent ai
consi-derations of degree, and the
other for decision by a county
court, viz. the application of
wor ds to the particul ar
installation, a question which also
entails considerations of degree."

It is, however , doubt fu
whet her any test of jurisdictiona
error will prove satisfactory. The
di stinction between jurisdictiona
and non-jurisdictional error is
ultimately based upon foundations
of sand. Miuch of the superstructure
has al ready crunbled. Wat remnains
is likely quickly to fall away as
the courts rightly insist that al
administrative action should be,
sinmply, [lawful, whet her or_ not
jurisdictionally lawful."

(Enphasi s suppli ed)

The jurisdictional control exercised by superior courts
subordinate courts, tribunals or other statutory bodi es

scope and content of such power
Hal sbury Laws of England - 4th edition (Reissue),

has been pithly

volume 1(1), p. 113 to the following effect :-

"The inferior court or tribuna
lacks jurisdiction if it has no
power to enter upon an inquiry into
a mtter at all; and it exceeds
jurisdiction if it neverthel ess
enters upon such an inquiry or
having jurisdiction in the first
pl ace, it proceeds to arrogate an
authority withheld from it by
perpetrating a nmaj or error of
substance, form or procedure, or by
maki ng an order or taking action
out si de its linmted area  of
conpet ence. Not every error
conmitted by an inferior court or
tribunal or other body, however,
goes to jurisdiction. Jurisdiction
to decide a mtter i mports a
[imted power to decide that matter
incorrectly.”
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"A tribunal |acks jurisdiction
i f (1) it is i mproperly
constituted, or (2) the proceedings
have been inproperly instituted, or
(3) authority to decide has been
del egated to it unlawfully, or (4)
it is wthout conpetence to dea
with a nmatter by reason of the
parties, the area in which the
issue arose, the nature of the
subject matter, the value of that
subj ect matter, or the non-
exi stence of any other prerequisite
of a wvalid adjudication. Excess of
jurisdiction is not materially
di stingui shabl e from I ack of
jurisdiction ~and the expressions
may be used i nterchangeably.”

"Where the jurisdiction of a
tribunal is dependent on t he
exi stence of a particular state of
affairs, that state of affairs my
be described as prelimnary to, or
collateral to ‘the merits of, the
issue, or as/jurisdictional." (p.
114)

"There is a presunption “in
construing statutes which confer

jurisdiction or di scretionary
powers on a body, that if that body
makes an error —of law  while

purporting to act wthin t hat
jurisdiction or in exercising those
powers, its decision or action wll
exceed the jurisdiction conferred
and will be quashed. The error nust
be one on which the decision or
action depends. An error of |law

going to jurisdiction nay be
conmitted by a body which fails to
follow the pr oper pr ocedure

required by | aw, whi ch t akes
legally irrelevant considerations
into account, or which fails to
take rel evant considerations into
account, or which asks itself and
answers the wong question. (pp
119- 120)

The presunption that error of
law goes to jurisdiction may be
rebutted on the construction of a
particular statute, so that the
rel evant body wll not exceed its
jurisdiction by going wong in | aw
Previously, the courts were nore
likely to find that errors of |aw
were within jurisdiction; but with
the nodern approach errors of |aw
will be held to fall wthin a
body’ s jurisdiction only in
exceptional cases. The courts wll
general |l y assune t hat their
expertise in deternmining the
principles of |aw applicable in any
case has not been excluded by
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Parliament." (p. 120)

"Errors of | aw i ncl ude
msinterpretation of a statute or
any other [|egal docunent or a rule
of common |aw, asking on self and
answeri ng the wr ong guestion
taking irrelevant consi derati ons
into account or failing to take
rel evant consi derations into
account when purporting to apply
the law to the acts; admtting
i nadm ssi bl e evidence or rejecting
admi ssi bl e and relevant evidence;
exercising a di scretion on the
basi s of i ncorrect | egal
principles; giving reasons which
di scl ose faulty |egal reasoning or
which are inadequate to fulfil an
express duty to give reasons, and
m sdirecting oneself as to the
burden of proof." (pp: 121-122)

(Enphasi s suppli ed)

34. HWR \ade and C.F. Forsyth in their book -

Admi ni strative Law, ~ Seventh Edition, (1994) - discuss the
subj ect regarding /'thejurisdiction of superior courts over
subordi nat e courts and tribunals under t he head

"jurisdiction over Fact and Law' in Chapter 9, pages 284 to
320. The decisions before Anismnic and those in the post
Ani sminic period have been discussed in detail. At pages
319- 320, the authors give the Summary of Rules thus:-

"Jurisdiction over fact—and |aw

Sunmmary

At the end of a chapter whichiis

top-heavy with obsol escent materia

it my be useful to summarise the

position as shortly as  possible.

the overall picture 1is of an

expandi ng system struggling to free

itself from the tramel s of

cl assical doctrines laid down in

the past. It is not safe to say

that the classical doctrines are

whol Iy obsolete and that the broad

and sinmple principles of review,

whi ch clearly now comend

thenselves to the judiciary, wll

entirely supplant them A sunmmary

can therefore only state the |ong-

establ i shed rules together with the

sinpler and broader rules which

have now superseded them nuch for

the benefit of the law  Toget her

they are as follows:

Errors of fact

Ad rule The court would quash only

i f t he erroneous fact was

jurisdictiona

New rul e The court will quash if an

erroneous and deci sive fact was

(a) jurisdictiona

(b) found on the basis of no

evi dence; or

(c) W ong, m sunder st ood or

i gnor ed.

Errors of |aw
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35.

st at ut es has
to the

Ad rule The court would quash only
if the error was

(a) jurisdictional; or

(b) on the face of the record.

New rule The court wll quash for
any decisive error, because al
errors of I aw are now

jurisdictional."
(enphasi s suppli ed)

The scope of the exclusionary clauses contained in the

been considered in great detai
deci sions of the superior courts in England and al so

with reference

the decisions of the Supreme Court of India by Justice G P.

Singh (former Chief Justice,
of Statutory Interpretation”, 6th edition

475.

The law is stated thus:-

"A review of t he rel evant
authorities on the point leads to
the foll ow ng concl usions

"(1) An Exclusionary Cause
using the formul a'anorder of the
tribunal under this Act - shall not
be called in question. in any Court’
is ineffective to prevent the
calling in question of an order of
the tribunal if the order is really
not an order under the Act but a
nullity.

(2) Cases of nullity may arise
when there is lack of jurisdiction
at the stage of —comencenent of
enquiry e.g., when (a) authority is
assumed under an ultra vires

statute; (b) the tribunal is not
properly consti t ut ed, or i's
disqualified to act ; (c) the

subject-matter or the parties are
such inquire; and (d) there is want
of essenti al prelimnaries
prescri bed by t he I aw for
commencemrent of the inquiry.

(3) Cases of nullity may al so
arise during the course or at the
conclusion of the inquiry. These
cases are also cases of want of
jurisdiction i f t he wor d
‘jurisdiction’” is wunderstood in a
wi de sense. Sone exanpl es of these
cases are: (a) when the tribuna
has wrongl y det er m ned a
jurisdictional question of fact or
law; (b) when it has failed to
follow the fundamental principles
of judicial procedure, e.g., has
passed the order wi thout giving an
opportunity of hearing to the party
affected; (c) when it has violated
the fundamental provisions of the
Act, e.g., when it fails to take
into account matters which it 1is
required to take into account or
when it t akes into account
extraneous and irrelevant matters;
(d) when it has acted in bad faith;
and (e) when it grants a relief or

M P. Hi gh Court)

in "Principles
(1996) at page
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makes an order which it has no

authority to grant or nake; "as

al so (f) when by msapplication of

the law it has asked itself the

wrong question.”

Wth great respect to the | earned author, | woul d adopt
the above statenment of law, as ny own.

I would conclude this aspect by holding that the
jurisdiction of civil courts is not barred in entirety
regarding the attack against the levy and/or claim for
refund; in those cases, comng within the three categories
mentioned in paras 5 and 29 of this judgnent, the
jurisdiction of the ordinary courts will not be ousted, in
the circunstances and subject to the conditions stated
therein and in para 30 (supra).

36. Two decisions of this Court rendered after Section 11B
of the Act was anmended in 1991, deserve nention. They are --
Union of India and others v. 'Jain Spinners Limted and
anot her [1992 (4) SCC 389], Union of India and others v. ITC
Ltd. [1993 ~Supp.  (4) SCC 326]. In Jain Spinners case, the
application for refund itself was filed before the concerned
statutory authority (Assistant Collector, Central Excise).
VWhile the said application was pending, Section 11B of the
Act came into force. There was an earlier interim order
passed by the High Court directing the deposit of the duty
levied with a liberty to the Revenue towithdraw it, subject
to the condition that the anbunt will be refunded if the
assessee succeeded ultimately. The Assistant Collector
appl ying the anendnents effected in 1991, declined to order
refund, hol ding that the -assessee had “passed on the
i ncidence of duty to others. it was upheld by this Court
notwi t hstanding the interimorders and other proceedi ngs of
the High Court. Basically, the application for refund was
filed before the concerned statutory authority, who
negatived the claimby giving effect” to the provisions of
the Amendment Act. There was no attack in the above case,

that the | evy or collection/ as one wunauthorised or
unconstitutional or wthout jurisdiction or illegal. 1In
Union of India v. |TC Ltd., the Jain spinners case (supra)

was followed. The main aspect that arose for consideration
inthe latter case was, whether the assessee had passed on
the incidence of duty to the consumers or other persons. In
spite of the repeated orders of this Court, the assessee
failed to establish that the burden of excess excise duty
was borne by it and was not passed on to any other person

The assessee had filed five applications for refund. Three
of them were allowed by the statutory authorities in the
appeals. Only two refund applications were rejected which
were assailed in the H gh Court. The Hi gh Court all owed the
said applications, directing the Revenue to refund the
amounts due as per the two refund applications. In Appeal

this Court stressed the fact that the assessee was not able
to substantiate that the burden of excess excise duty was
borne by it and was not passed on to any other person

incidentally, this Court also referred to the anended
provisions of the Act (11B, 12B etc.) and held that the
amended provisions would apply when the natter regarding

refund was still pending for adjudication in this Court. In
this case also the levy or collection was not assailed as
unconstitutional or illegal or without jurisdiction and, in

consequence refund was called for. The above two cases did
not deal with the maintainability of action in the ordinary
courts where the levy or collection is assailed on the
ground that it is wunconstitutional, illegal or without
jurisdiction.
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37. The changes brought about by the Central Excise and
Custons Laws (Anmendrent) Act, 1991 (w.e.f. 20.9.1991)
regarding refund and the scope of Section 11B read wth
Section 12B was the subject of great controversy before us.
The Amendnent Act 1991, is al so attacked as
unconstitutional, illegal, invalid and unreasonable and as a
"device" to deny refund legitinately due. The relevant
statutory provisions have been extracted earlier in this
judgrment. Briefly stated the position is this. Cause (3) of
Section 11B provides that notw thstanding any judgnent,
decree or order of the appellate tribunal or any court etc.
no refund shall be mnmade except as provided in sub-section
(2). In other words, the procedure to obtain refund is made
exclusive as per Section 11B(3) of the Act. The application

therefore, shall be made under Section 11B(1) and dealt with
by the concerned authority —under Section 11(2) of the Act.
These provisions mandate ampongst other things that the
person ~ clai m ng refund should substantiate that the
i nci dence of duty has not been passed on by himto any ot her
person. The application should also be filed within the tine
prescribed in the said sub-section. Section 11B(2) and
Section 11B(3) go together. Under Section 11B(2), in certain
specified cases, the duty paid will be refunded to the
applicant. One such case is, the duty of excise paid by the
manuf acturer, if he had not passed on theincidence of such
duty to any other person and substantiates the sane. In
cases not falling within the proviso to Section 11B(2) of
the Act the duty collected will be credited to the Consuner
Wl fare Fund and the said Fund- will be wutilised as per
Section 12D of the Act.

38. As stated, Section 11B(2) and Section 11B(3) go
together. The applications for refund nmde before the
comencenent of the Anendnent Act, 1991, shall be deened to
have been made under Section 11B(1) of the Act as anended
and it shall be dealt with in accordance with Section 11B(2)
of the Act. The Section contenplates disposal  of the
applications pending on the date of the Arendnent Act as
al so fresh applications filed after the Anendnent Act, 1991

as per the amended provisions. Counsel for the assessees

urged that the provisions relating to refund ~and, in
particul ar, Section 11B(2) and (3) as anended in 1991 cannot
apply to :-

1. Ref und’ made or due as per orders passed by Courts, in

a suit or in a petition under Article 226 of the

Constitution of India, which have becone final
2. refunds ordered by the statutory authority concerned

whi ch have becore fi nal

It is obvious that in such cases no application can or
will be deened to be pending on the date of the comencenent
of the Anendnment Act. No application praying for refund is
to be filed in such cases, either. No further probe,
regarding the requisites for obtaining refund specified in
the Amendment Act, 1991, is called for in such cases. The
above aspects are fairly clear. Section 11B(2) and (3)
cannot be nmade applicable to refunds already ordered by the
court or the refund ordered by the statutory authorities,
whi ch have becone final. It follows froma plain readi ng of
Section 11B, dauses (1), (2) and (3) of the Act. The
provi sions contenplate the pendency of the application on
the date of the coming into force of the Anmendnent Act or
the filing of an application which is contenplated under
law, to obtain a refund, after the Amendment Act cones into
force. I amof the opinion, that if the said provisions are
hel d applicable, even to matter concluded by the judgnents
or final orders of courts, it amounts to stating that the
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decision of the court shall not be binding and will result
in reversing or nullifying the decision nade in exercise of
the judicial power. The |egislature does not possess such
power. The court’s decision nust always bind parties unless
the condition on which it is passed are so fundanmentally
altered that the decision could not have been given in the
altered circunstances. It is not so herein. [Shri Prithvi
Cotton MIIs Ltd. & Anr. vs. Broach Borough Minicipality &
ors. (1970 (1) SCR 388) and Madan Mbhan Pat hak vs. Union of
India & ors. etc. (1978 (3) SCR 334)]. See also Conorin
Match I ndustries (P) Ltd. v. State of Tam | Nadu [JT 1996(5)
SC 167]. Alternatively, it may be stated that duty paid in
cases, which finally ended in orders or decrees or judgnents
of courts, nush be deened to have been paid under protest
and the procedure and “limtation etc. stated in Section
11B(2) read with Section 11B(3) will not apply to such
cases. It need hardly be stated, that Section 11B(1), the
provi so thereto,~ Section 11B(2) and Section 11B(3) read
together will ~apply only to (1) refund applications nade
before the ~Anendrment of the Act and still pending on the
date of comencement of Anendnent Act, 1991 and (2)
applications contenplated under law to obtain refund and
filed after the commencenment of the Amendrment Act, 1991.
(Cases dealt with in paras 5 and 29 of this judgnent will
not be covered by the above, to the extent stated therein).

39. Excise duty is,an indirect levy. It is intended or
presuned to be passed on. This is so under the ordinary |aw
Section 12B of the Act only providesa statutory rebuttable
presunption in that regard. If it turns out that the levy is

not exigible, it is refundable to the person who had borne
the liability. Odinarily, in the case of indirect taxes,
such persons will be innumerable and cannot be easily

identified or located. If the duty, which is not exigible,
is refunded to the person who had not borne the liability,

it will result in an unjust benefit to him So the Act has
provided in Section 11B(2), that in such cases where the
duty is refundable, it wll be (credited to the /Consuner

Wel fare Fund (Section 12C). However, the proviso to Section
11B(2) provides that the duty of excise will be refunded in
few specified cases, subject to certain conditions -- one of
themis the manufacturer -- in cases, where he has not
passed on the incidence to any other person [C ause (d)].
Those provisions wll apply only for refunds to be nade
under the Act. In the totality of the factual situation, t
cannot be said that the provisions ushered in by Armendment
Act, 1991 -- and the schene fornulated in Sections 11B and
12A°to D -- are, a "device" or invalid or arbitrary or
unreasonabl e (except to the extent stated in para 38 supra)
or in any way constitutionally infirm (O course, the cases
dealt with in paras 5 and 29 are excluded to the extent
stated therein). Brother Jeevan Reddy, J. has dealt with
this matter rather elaborately and thee is no need to
el aborate the matter any further. In the matter of taxation
laws, the court permits a great latitude to the discretion
of the legislature. The State is allowed to pick and choose
districts, objects, persons, nethods and even rates for
taxation, if it does so reasonably. The courts view the | aws
relating to econonic activities wth greater |atitude than
other matters. [See Collector of Custons. Madras v. Nathella
Sanpat hu Chetty and another (1962 (3) SCR 786); Khyerbari
Tea Conpany and anr. vVv. State of Assam & Os. (AR 1964 SC
925); R K @Grg v. Union of India & Os. (AR 1981 SC 2138);
Gauri shanker & ors. v. Union of India & ors. (1994 (6) SCC
349): Union of India & anr. etc. etc. vs. A Sanyasi Rao &
ors. etc. etc. (AIR 1996 SC 1219), etc.]
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40. Before closing | should specifically deal wth two
i nportant aspects. In this judgnent | have dealt with cases
where duty is paid on items which are consuned as such. Due
to paucity of details, the case of captive consunption has

not been dealt with. It is nade clear that whatever is
stated in this judgnent will not apply in the cases of goods
whi ch are captively consuned.

Chapter I1-A of the Act was inserted by way of
anendnent in 1991. The est abl i shnment, wor Ki ng,

administration and utilisation to the Consumer Welfare Fund
isin its state of infancy. The scheme or set-up envi saged
by Sections 12C and 12D and its working will require an in
depth evaluation by the appropriate authorities in order to
vouchsafe that the schene is not rendered a mere ritual or
illusory, but is nmeaningful and effective. For the present,
| do not want to deal with-that aspect in detail

41. For the sake-of convenience. | shall sunmarise ny
concl usions as here-under :- (in case of doubt, the body of
the judgnent shoul d be | ooked into).

A) | f the excise duty paid by the assessee was ultimately

passed on~ to the buyers or any other person, and that
the assessee has suffered no loss or injury, the action
for restitution “based on Section 72 of the Contract
Act, is unsustainable. (This is the |egal position even
under general / law, without reference to Section 11B of
Central Excises & Salt Act as anmended by Act 40/1991).

B) The decision | in Kanhaiya Lal’'s case, -and the cases
foll owi ng the sane, cannot be understood as |ayi ng down
the law that even in cases the Iliability has been
"passed on", the assessee -can maintain an . action for
restitution.

If the decision in Kanhaiya Lal’'s case (supra) and the
cases following the said decision, enables such a
person to claim refund (restitution), wth great
respect to the |earned Judges, who rendered the above
decisions, | express ny dissent thereto. In this
context, the observations in para 29 - clause I'll shal
be borne in mnd.

@) Article 265 should be read along with the Preanble and
Article 39(b) and (c) of the Constitution, and so
construed in cases where the assessee has passed on the
liability to the consunmer or third party, he is not
entitled to restitution or refund. The fact that the
levy is invalid need not automatically result in a
direction for refund of all collections made in
pur suance thereto.

D) The presunption is that the taxpayer has passed on the
liability to the consuner (or third party). It is open
to him to rebut the presunption. The matter is
exclusively wthin the know edge of the taxpayer,
whet her the price of the goods included the ‘duty’
el ement al so and/or also as to whether he has passed on
the liability since he is in possession of all relevant
details. Revenue wll not be in a position to have an
in depth analysis in the innunerable cases to ascertain
and find out whether the taxpayer has passed on the
liability. The matter being within the exclusive
know edge of the taxpayer, the burden of proving that
the liability has not been passed on should lie on him

E) It is not possible to conclude that any and every claim
for refund of illegal/unauthorised |levy of tax, can be
nmade only in accordance with the provisions of the Act
(Rule 11, Section 11B etc., as the case may be), and an
action by way of suit or wit petition under Article
226 will not be maintainable under any circunstances.
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F)

©)

J)

An action by way of suit or a petition under Article
226 of the Constitution is maintainable to assail the
| evy or order which is illegal, void or unauthorised or
wi thout jurisdiction and/or claim refund, in cases
covered by propositions No.(1), (3), (4) and (5 in
Dul abhai’s case, as one passed outside the Act, and
ultra vires. Such action wll be governed by the
general law and the procedure and period of linmtation
provi ded by he specific statute will have no
application.

The attack against the illegal or unauthorised |evy as
also the relief of refund may fall ordinarily within
the three categories specified in paragraph 29 of the
judgrment. An action by way of suit or wit petition
under Article 226 of the Constitution of India will lie
in the cases, and subject to the conditions stated in
par agraphs 29-and 30 of the judgnent.

The jurisdiction of civil courts is not barred in
entirety regarding the attack against the |evy and/or
claimfor refund; in those cases, conming within the
there categories nentioned in -paras 5 and 29 of this
judgrment, the jurisdiction of the ordinary courts wll
not be ousted, in the circunstances and subject to the
conditions stated therein and in para 30 (supra).
Section 11B(2) and (3) cannot be 'nade applicable to
refunds already / ordered by the court —or the refund
ordered by the statutory authorities, which have becone
final. It follows froma plain reading of Section 11B
Cl auses (1), (2) and (3) of ~the Act. The provisions
contenpl ate the pendency of ‘the application on the date
of the comng into force of the Armendnent Act or the
filing of an application which is contenplated under
law, to obtain a refund, after the Amendment Act cones
into force. If the said provisions are held applicable,
even to matters concluded by the judgments or fina
orders of «courts, it amounts to stating that the
decision of the court shall not be binding ‘and will
result in reversing or nullifying the decision nade in
exercise of the judicial power. The |egislature does
not possess such power. Alternatively, it may be stated
that duty paid in cases, which finally ended in orders
or decrees or judgnents of courts, —nust be deened to
have been paid under protest and the procedure and
[imtation etc. stated in Section 11B(2) read wth
Section 11B(3) will not apply to such cases.

It read hardly be stated, that Section 11B(1), the
proviso thereto, Section 11B(2) and Section 11B(3) read

together will apply, only to (1) refund applications
made under the statute and filed before the Anendnent
of the Act and still pending on the date of
comencemnent of Anmendnent Act, 1991 “and (2)

applications contenplated under law to obtain' refund
and filed after the commencenent of the Amendnent. Act,
1991. (Cases dealt with in paras 5 and 29 of this
judgrment will not be covered by the above to the extent
stated therein).

The proviso to Section 11B(2), provides, that the duty

of excise wll be refunded in few specified cases,
subject to certain conditions -- one of them is the
manuf acturer - in cases, where he has not passed on the

incidence to any other person [Cause (d)]. Those
provisions will apply only for refunds to be nade under
the Act. In the totality of the factual situation, it
cannot be said, that the provisions ushered in by
Amendment Act, 1991 -- and the scheme formulated in
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Section 11B and 12A to D -- (in the Ilight of the
clarifications nade in the body of the judgnent, and
nore particularly in paras 25 and 40 above) are, a
"device" or invalid or arbitrary or unreasonable
(except to the extent stated in para 38 supra) or in
any way constitutionally infirm (O course, the cases
dealt with in paras 5 and 29 are excluded to the extent
stated therein).
42. The principles laid down in this judgnent shoul d be
applied to the fact situation obtaining in individual cases
and shoul d be di sposed of accordingly.
The matters may be placed before M Lord the Chief
justice for appropriate orders in this behalf.

HANSARI A, J.

The concl usi ons arrived at by | ear ned br ot her
pari poornan, J. and the reasons given in support thereof,
have nmy respectful” concurrence. | have nothing useful to

add. The tinme at ny disposal does not really permt ne to do
so, as the draft of this judgnent reached ny hands on the
ni ght of "~ 15th instant; indeed, the first draft judgnment of
the case got ne in the evening of 13th of this nonth.




