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DUNI CHAND RATARI A

Vs.

RESPONDENT:
BHUWALKA BROTHERS LTD.
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03/ 12/ 1954

BENCH

BHAGWATI, NATWARLAL H
BENCH

BHAGMATI , NATWARLAL H
MAHAJAN, MEHAR CHAND ( CJ)
JAGANNADHADAS, B

Al YYAR, T.L. VENKATARAMA

Cl TATI ON
1955 AIR 182 1955 SCR (1)1071
ACT:
West  Bengal Jute Goods Future Ordinance, 1949, s. 2(1) (b)
(i) - Act ual del i very of Possessi on- Whet her i ncl udes

synbolical as well as constructive delivery of possession-
Indian Sale of Goods Act, 1930 (ILI" of 1930), s. 2(2)-
Del i very- Meani ng of.

HEADNOTE

Delivery has been defined ins. 2 (2) of Indian Sale of
Goods Act, 1930, as neaning voluntary transfer of Possession
from one per-
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son to another and it includes not only actual delivery but
al so synbolical or constructive delivery within the meaning
of the term

The expression "actual delivery of  possession” in S.
2(1)(b) (i) of the West Bengal Jute Goods Future Ordinance,
1949 neans actual delivery as contrasted with nmere dealings
in differences within the intendment of the Ordinance -and
such actual delivery of possession included wthin its scope
synbolical as well as constructive delivery of possession
The word "involving" in the expression "involving the actua
delivery of possession thereof" ins. 2(1)(b)(i) of the
Ordinance nmeans in the context resulting in and 'this
condition would be satisfied if the chain contracts in the
present case, as entered into in the market resulted in
actual delivery of possession of goods in the ultimte
anal ysi s.

The Ordinance cane within Head 27 of List 2 of the Seventh
Schedul e of the Governnent of India Act, 1935:-"Trade -and
conmerce within the Province; nmarkets and fair; noney
 ending and nmoney | enders" and the Provincial Legislature
was conpetent to | egislate on that topic.

Ni ppon Yussen Kaisha v. Ranjiban ([1938] L.R 65 I.A  263),
referred to.

JUDGVENT:
ClVIL APPELLATE JURI SDICTION: Civil Appeal No. 61 of 1953.
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Appeal fromthe Judgnent and Decree dated the 16th day of
May, 1952 of the H gh Court of Judicature at Calcutta in
Appeal from Original Decree No. 124 of 1951 arising out of
the decree dated the 25th day of May, 1951 of the H gh Court
of Calcutta inits Odinary Original Cvil Jurisdiction in
Suit No. 3614 of 1950.

M C. Setalvad, Attorney-Ceneral for India, (P. Mndal and
S. P. Varma, with hin), for the appellant.

N. C. Chatterjee, (A N Sinha and P. C Dutta, wth
himy, for the respondent.

1954. Decenmber 3. The Judgnent of the Court was delivered
by

BHAGMTI J.-This appeal with certificate fromthe H gh Court
of Judicature at Calcutta arises out of the suit filed on
the original side of the H gh Court by the appellant agai nst
the respondent to recover a sumof Rs. 1,25,962-2-0 with
i nterest and costs;
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The appellant entered into three contracts, two dated the
8th August 1949 and the third dated the 17th August 1949
with the respondent agreeing to purchase 1,80,000 bags of
"B twills at the price of Rs. 134/4/- per 100 bags,
1,80,000 bags at therate of Rs. 135/4/- per 100 bags and
90,000 bags at the rate of Rs. 138/- per 100 bags
respectively for/ Cctober, Novenber and Decenber 1949
deliveries in equal’ nonthly instalnents on terns and
conditions contained in the relative contract forns of the
Indian Jute MIIs 'Association. In Septenmber 1949 the
respondent expressed its inability to deliver the goods
under the said contracts and requested the appellant to
settle the sanme by selling back the goods under ‘the said
contracts to the respondent at the price of Rs. 161-8-0 per
100 bags. Three settlement contracts were accordingly
entered into between the parties on the 28th Septenber 1949
whereby the appellant agreed to sell the goods under the
original contracts to the respondent at the rate of Rs. 161-
8-0 per 100 bags on the terns and conditions contained in
the relative contract forns of the Indian Jute MIlls
Associ ation. The appellant duly submitted to the respondent
his bills for the anounts due at the foot of the said
contracts aggregating to Rs. 1,15,650 which the respondent
accepted but failed and neglected to pay in spite of
repeat ed demands of the appellant. The appellant therefore
filed the suit for recovery of the said sum wth interest
and costs. The respondent filed its witten statenent
contesting the appellant’s claimon the main around that the
three settlement contracts above-nentioned were illegal and
prohi bited by the West Bengal Jute Goods Future O dinance,
1949. The respondent contended that it never dealt in the
sal e and/ or purchase of jute goods involving actual delivery
of possession thereof, nor did it possess or have  contro
over any godown and other means or equi prents necessary for
the storage and supply of jute goods and that therefore the
said settlenent contracts were void and not binding upon it
and that the appellant was not entitled to any relief _as
prayed. The Trial Court negatived the contention of the
respon-
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dent and decreed the appellant’s -claim The | earned Judges
of the Appeal Court however cane to the conclusion that the
said settlement contracts were contracts relating to the
purchase of jute goods nade on a forward basis by the
respondent not being a person who habitually dealt in the
sal e or purchase of jute goods involving the actual delivery
of possessi on thereof and were therefore voi d and
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unenf or ceabl e. The only right which the appellant had
against the respondent was to have the said origina
contracts settled on the basis of the last closing rate in a
notified market which was Rs. 146/14/- per 100 bags. No

such claim was however nmade by the appellant. A further
contention which was raised by the respondent, viz. that the
Ordinance was ultra vires was negatived by the Court. But

in viewof its finding on the main issue the Appeal Court
di smissed the appellant’s suit with costs.

The rel evant provisions of the Wst Bengal Jute Goods Future
Ordi nance, 1949 were as under: -

Section 2. In this Odinance,- unless there is anything
repugnant in the subject or context:-

(1) Contract relating to jute goods futures’ neans a
contract relating to the sale or purchase of jute goods made
on a forward basis-

(a)providing for the payment or- receipt, as the case may be,
of margin in such manner and on such dat es as nmay be
specified in the contract, or

(b) by or . with any person not being a person who,
(i)habitually deals in the sale or purchase of jute goods
i nvol ving the actual delivery of possession thereof, or
(ii)possesses, or has control over, a godown and ot her means
and equi pnents necessary for the storage and supply of jute

3.(1) The Provincial Governnent nay, fromtinme to tine, if
it so thinks fit, by notification inthe Oficial Gazette
prohibit the nmaking of contracts, relating to jute goods
futures and may, by like notification, wthdraw such
prohibition ..
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(2)When the making of contracts relating to jute goods
futures is prohibited by a notification
under sub-section (1), -
(a)no person shall nake any such contract or pay or receive
any margin except, in the case of ‘any such contract made
prior to the date of the notification, to the extent to
whi ch the paynent or receipt, as the case nmay be, of nmargin
is allowable on the basis of the last closing rate’ in a

(c)notwi thstandi ng anything contained .in any other law for
the time being in force,-

(i)every such contract made, and every claimin respect of
margin, in contravention of the provisions of clause (a),
shall be void and unenforceable, and

(ii) every such contract nmade prior to the date of
publication of the notification shall be varied and settled
on the basis of the last closing rate in a notified market.
Expl anation-In this sub-section, -

(a)"last closing rate" neans the rate fixed by the Directors
of a notified narket to be the closing rate of such narket
i medi ately preceding the date of publication of t he
notification under sub-section (1) prohibiting the making of
contracts relating to jute goods futures: and

(b)"notified market" mnmeans a jute goods futures narket
recogni sed by the Provincial Governnent by notification in
the Oficial Gazette.

The O dinance cane into force on. the 22nd Septenber 1949.
In pursuance of the power conferred under section 3(1) of
the Odinance the Government of West Bengal issued a
notification, being notification No. 4665 Com dated the
23rd Septenber 1949 prohibiting the making of contracts
relating to jute goods futures on and from the date of
publication of the notification in the Oficial Gazette and
by another notification No. 4666 Com of the sane date
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recogni sed certain jute goods futures markets for the
purpose of Para. (b) of the Explanation to section 3(2) as
notified markets. These notifications were published in the
138
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Calcutta Gazette on the same day, the 23rd Septenber 1949
The relevant terns and conditions of the standard form of
t he Indian Jute MIlIls Association contracts nay be
conveniently set out here:-

(1)Buyers to give 7 Clear Wrking days’ notice to place
goods alongside. .. ... .. ...
(3)Payment to be nmde in cash in exchange for Delivery
Orders on Sellers, or for Railway Receipts, or for Dock's
Receipts or for Mate's Receipts (which Dock’s Receipt or
Mate's Receipts are to be handed by a Ship's or -Dock’s
officers to the Sellers’ representatives).

(4) The Buyers hereby —acknow edge, that so long as such
Rai | way  Recei pts or Mate's or Dock’s Receipts (whether in
Sellers’ ~or ~Buyers' nanes) are in the possession of the
Sellers;, “the Ilien of the sellers, as wunpaid vendors,
subsi sts ~both on such Railway Receipts Dock’s or Mate's
Recei pts and the goods they represent until paynent is made
in full.

There were other ternms and conditions appertaining to the
delivery of goods /under the contracts including inspection
by the buyers, insurance, tender, etc. The settl enent
contracts were also practically in the sane form except that
in the body of the contracts it was nentioned that the
particul ar contract represented-settlenent of an origina
contract which had been already entered into between the
parties and that the buyers in the settlenent contract woul d
pay to the sellers the difference at the particular rate

on due date.

In respect of the goods deliverabl e under the contracts the
mlls would, in the case of goods sent by them al ongsi de the
vessel in accordance with the shippers’ instructions in that
behal f, obtain the nmate’'s receipts in respect of the sane
and such mate's receipts would be delivered by the ' mlls to
their inmmedi ate buyers who in their turn would pass them on
to their respective buyers in the chain of contracts resting

with the ultimate shipper. |If the mlls held the goods .in
their godown they would issue
1077

delivery orders on the due date, which delivery orders would
be dealt wth in the same manner as the ~nmate’s receipts
af oresaid. Both these sets of documents woul d represent the
goods and woul d be passed on fromseller to buyer against
payment of cash. As a matter of fact on the evidence the
|earned Trial Judge held that in the Calcutta jute trade
mlls delivery orders are ordinarily issued by the nills
agai nst cash paynment and pass from hand to hand by< endorse-
ment and are wused in the ordinary course of business
authorising the endorsee to receive the goods which' they
represent and that they are dealt with in the market as
representing the goods.

The Appeal Court accepted this position and further found
that in the instant case "the nmlls who held the goods sold
themto A, Ato B, Bto the defendant to the plaintiff to C
and C to the shipper. This is what is knowmm as a chain
contract. It is admtted by the plaintiff, that the mlls
give the delivery order to A A endorses it to B, Bto the
def endant, defendant to the plaintiff and so on".

The question that falls to be determ ned on these facts and
circunstances is whether the settlenent contracts nentioned
above could be called contracts between the appellant and
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the respondent involving the actual delivery of possession
of the goods. It was common ground that the contracts did
not provide for the paynment or receipt of margin. It was

al so common ground that the respondent did not possess or
have control over a godown and other means and equipnents
necessary for the storage and supply of jute goods. The
only point at issue was whether the respondent was a person
who habitually dealt in the sale or purchase of jute goods
i nvol ving the actual delivery of possession thereof and the
contention which was vehemently urged on behalf of the
respondent in the Courts below was that the transactions
were purely specul ative, that mere delivery orders passed
bet ween the parties, which delivery orders did not represent
the goods and the transfer thereof did not involve as

between the internediate parties actual del i very of
possessi on of the goods but
1078

differences in rates were only paid or received by the
parties.

The appellant on the other hand contended that the delivery
orders represented the goods, that each successive buyer
paid to his immediate seller the full price of the goods
represented by the -delivery order in cash before the
relative delivery order was endorsed in his favour and thus
obtained not only the title to the goods but actual delivery
of possession thereof and that in any event when the goods
were delivered al ongside the vessel or actual delivery was
taken by the ultinmate buyer there was the giving and taking
of actual delivery of possession of the goods all along the
chain at the sane nonent.

The Trial Court accepted the contention of the appellant
that the delivery orders are dealt with in the narket as
representing the goods and that they pass from hand to hand
by endorsement being received by the  successive buyers
agai nst cash paynent |and are used in the ordi nary course of
busi ness aut horising the endorsee to receive the goods which
they represent. The |earned Trial Judge further observed:
"Now visualize the long chain of contracts in which the

defendant’s contract is one of the connecting Iinks. The
def endant buys fromits imedi ate seller and sells "to its
i medi ate buyer. As seller it is liable to give and  as
buyer it is entitled to take delivery: As seller it
receives and as buyer it shipping instructions. Simlar
shi pping instruction is given by each link until it
reaches the mlls.The mlls deliver the goods al ongside

t he steamer. Such delivery is in inplement of the

contract betweenthe mlls and their imediate ~buyer.

But eo instanti it is also in inplenment of each of the chain
contracts including the contract between the defendant’ and
its immediate buyer and the contract between the defendant
and its immediate seller. Not only does the nmll ‘give and
its imediate buyer take actual delivery but eo instanti
each m ddl eman gi ves and t akes act ual delivery.
Si mul t aneously the defendant takes actual delivery of
possession of the jute goods fromits i mediate seller —-and
gi ves actual delivery of possession
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of jute goods to its inmediate buyer. Prima facie at the
monent of the delivery alongside the steamer there is
appropriation and the passing of the property in the goods
and the giving and taking of actual delivery of possession
thereof all along the chain at the sane nonent".

The learned Trial Judge then referred to the follow ng
observations of Lord Wight in N ppon Yusen Kaisha v.
Ranjiban(1) in regard to the standard formof the Indian
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Jute MIIls Association contract: -

"This is a formunder which the entire export business in
gunnies in Calcutta is conducted............ In the present
case the sale being free alongside, the property prim facie
passes when the goods are appropriated by delivery al ongside
in inmplenment of the contracts,”

and added: -

"The sale and purchases of the defendant where there is
actual shipnent and delivery of possession of the goods
al ongsi de the vessel involves actual delivery of possession
of the jute goods. The delivery of the goods al ongside the
vessel is physical delivery of the goods and necessarily
changes the actual custody of the goods. It is said that
there is no actual physical delivery of the goods by the
def endant hinself. The Legislature, however, does not say
that the dealer must hinself give actual delivery of the
goods. I cannot read in the statute words which are not
there and say that the deal er must hinself give delivery of
the goods in order to cone within the definition in sub-
section. 2 (1) (b) (i) of the Odinance. The Legislature
sinply insists that the sales and purchases of the dealer
i nvol ve actual delivery of possession of the jute goods. I
do not see why the sales and purchases do not involve actua
delivery if such actual delivery is given not by the dealer
but by a third party in perfornance of and in relation to
the sales and purchases of the dealer. ~ Even the buyer and
the seller of jute goods over the counter rarely takes and
gi ves manual delivery of the goods.” Very often such manua
delivery is given and taken not by the buyer and

(1) [21938] L. R 65 1. A 263.
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seller but by their respective servants and agents. | do
not see why instead of the buyers’ and sellers’ enployees
and servants giving and taking  delivery of the  goods
somebody el se on their behal f gives and takes delivery; such
delivery is not actual delivery of possession of the goods"”.
The Ilearned Judges of the Appeal Court however /did not
accept this view and m sdirected thensel ves both i'n regard
to the facts and the position in law. They took it that
none of the parties in the chain contracts paid the actua
price of the goods except the shipper who took delivery  of
the goods fromthe mlls against paynent. They wongly
assuned that A endorsed the delivery order over to B and
took the difference, Bin his turn endorsed the delivery
order to the defendant and took the difference and so on and
concl uded t hat nobody was concerned to pay the actual price
or take delivery of the goods except the shipper who took
the goods and paid the price to the mlls. This assunption
was absolutely wunwarranted, the evidence on record  being
that each of the successive buyers paid to his immediate
seller the full price of the goods represented by the
delivery order in cash against the endorsenent 'of the
relative delivery order in his favour by the seller

The | earned Judges of the Appeal Court also |aid unwarranted
enphasis on the words "actual delivery of possession" —and
contrasted actual delivery with synmbolical or constructive
delivery and held that only actual delivery of possession
nmeani ng thereby physical or manual delivery was within the
i ntendment of the Ordinance. Delivery has been defined in
section 2(2) of the Indian Sale of Goods Act as neaning
vol untary transfer of possession fromone person to another
and if nothing nore was said delivery would not only include
actual delivery but also synbolic or constructive delivery
within the neaning of the term The use of the word
"actual" in section 2 (1) (b) (i) of the Odinance was
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considered by the Appeal Court as indicative of the
intention of the Governnment to include within the scope of
the exenption only cases of actual delivery of possession as
1081

contrasted w th synbolical or constructive delivery. Thi s
construction in our opinion is too narrow.. Even if regard
be had to the m schief which was sought to be averted by the
promul gation of the O dinance, the Government intended to
prevent persons who dealt in differences only and never
intended to take delivery under any circunstances, from
entering into the nmarket. Provided a person habitually
dealt in the sale or purchase of jute goods involving
delivery of the goods, he-was not to be included in the ban

This could be the only intendment of the Odinance, because
otherwi se having regard to the ordinary course of business

in jute goods would beconme  absolutely inpossible. The
manuf acturer of jute ~goods does not come nornally into
direct contact with the shipper. It is only through a chain

of contracting parties that the shipper obtains the goods
from the nmanufacturer and if only actual delivery of
possession_ as contrasted with synbolical or constructive
delivery were contenplated it would be inpossible to carry
on the business. [If the narrow construction which was put
by the Appeal Court on the expression "actual delivery of
possessi on” was accepted it would involve each one of the
internediate parties actually taking -physical or nmanua
delivery of the goods fromtheir sellers and-again in their
turn giving physical or manual delivery of the goods which
they had thus obtained to their i medi ate buyers. Such an
eventuality could never have ‘been contenplated by the
Government and the only reasonable interpretation of the
expression "actual delivery of possession”  can  be that
act ual delivery as contrasted with nere dealings in
differences was within the intendnent of the O dinance and
such actual delivery of possession included within its scope
synmbolical as well as constructive delivery of possession
Once this conclusion is reached it is easy to visualise the
course of events. The mate’'s receipts or the delivery
orders as the case may be, represented the goods. The
sellers banded over these docunents to the buyers ~against
cash paynent, and the buyers obtained these docunents .in
token of delivery of
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possession of the goods. They in turn passed t hese
documents from hand to hand until they rested wth the
ultimate buyer who took physical or rmanual delivery of
possession of those goods. The constructive delivery of
possessi on which was obtained by the internediate parties
was thus translated into a physical or nanual delivery of
possessi on in the ultinate analysis el i mi nating t he
unnecessary process of each of the internediate  parties
taking and in his turn giving actual delivery of possession
of the goods in the narrow sense of physical or ' nmanua
del i very thereof.

It is necessary to renmenber in this connection that the
words used in section 2(1) (b) (i) are "involving the actua
delivery of possession thereof". The word "involving" in
the context neans resulting in and this condition would be
satisfied if the chain contracts as entered into in the
market resulted in actual delivery of possession of goods in
the ultimate analysis. The Appeal Court was therefore
clearly in error when it put a narrow construction on the
expression "actual delivery of possession" and held that the
transactions were purely specul ative and the parties in no
event. contenplated actual delivery of possession of the
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goods. The | earned Trial Judge was in our opinion correct
in his appreciation of the whole position on facts as well
as in law and in negativing the contention of t he

respondent .

In view of this conclusion it is unnecessary to consider the
argunent which was subnmtted before us based wupon the
definition of "docunents of title" in section 2(4) and the
provi sions of section 30, proviso to section 36(3) and the
proviso to section 53(1) of the Indian Sale of Goods Act
that all the documents of title enunerated in section 2(4)
were assimlated to a bill of lading and a nmere transfer of
the documents of title in favour of a buyer was tantanount
to a transfer of possession of the goods represented
t her eby.

The contention that the Ordinance was ultra vires was not
seriously pressed before us. . W may however add that the
Appeal Court rightly held that the
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Ordinance’ cane w.thin Head 27 of List 2 of the Seventh
Schedule " of the Government of India Act:--"Trade and
conmerce ~within the Province, markets and fair; noney
I endi ng and noney |enders®™, and that the Provi nci a
Legi sl ature was conpetent to |egislate on that topic.

The result therefore is that the appeal will be allowed, the
deci sion of the Appeal Court will be reversed and the decree

passed by the Trial Court in favour of the Appellant will be
restored with costs throughout.
Appeal al | owed.




