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ARI JI T PASAYAT, J

These two appeal s are interlinked having their foundation on a
j udgrment of the Al lahabad Hi gh Court. ~ Appel |l ant Sachchey Lal Tiwar
(in crimnal appeal no. 270 of 2001) and Bachchey Lal Ti war
(respondent no.1 in crimnal appeal no.271 of 2001 filed by the State
of Uttar Pradesh) faced trial for alleged conmm ssion of offences
puni shabl e under Section 302 and Section 302 read with Section 34 of
the Indian Penal Code, 1860 (in short-the IPC). Both were found
guilty and accordingly convicted while death sentence was inposed on
the former, life sentence was inposed on the latter. Reference was made
to the High Court for confirmation of the death sentence and appeal s
were filed by the accused persons. By the inpugned judgnment H gh Court
altered the sentence to life sentence for the former and directed
acquittal of the latter.

Facts giving rise to the prosecution of the two accused ‘are that
the conpl ai nant Achhai ber Msra (PWI) and both the accused are
residents of Village Ledupur within the circle of police station
Sarnath district Varanasi in Utar Pradesh. The agricultural fields of
the two sides al so adjoin each other near the old brick kiln towards
east and south of the village. The ground |evel of the field of
conpl ai nant Achhai ber Msra is slightly higher than the |evel of the
pl ots of the appellants. On 3.11.1995 at about 6.45 A.M, the accused
persons Sachchey Lal Tiwari and Bachchey Lal Tiwari sons of Mhajan
Tiwari and Pintoo grand- son of Mhajan Tiwari were di smantling the
demarcating |ine (Mend) between the fields of the conpl ai nant Achhai ber
M sra and the accused. The conpl ai nant Achhai ber M sra w tnessed it and
he along with his sons Vijai Shanker M sra and Surender Nath M sra
(hereinafter referred to as ’'deceased’ by their respective nanes)
reached near the field and asked the accused not to dismantle the
demarcating line of the field. There was exchange of hot words between
the two sides. Pintoo grandson of Mhajan Tiwari took out a pistol and
handed it over to the accused Sachchey Lal Tiwari and then Pintoo and
Bachchey Lal Tiwari exhorted by saying that the conpl ai nant side should
be killed. On it Sachchey Lal Tiwari, accused fired with the pistol at
deceased Vijai Msra and deceased Surender, as a result of which both
sustained fire arminjuries and di ed instantaneously on the spot. The
occurrence was w tnessed by Prem Nath Msra, Rama Kant M sra (PW2) and
ot her village persons and thereafter the two accused and Pintoo ran
away fromthe scene of occurrence, |eaving behind the dead bodies.
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Conpl ai nant Achhai ber Msra went to the police station Sarnath in

di strict Varanasi and |lodged a witten report (Ex. Ka-1) there at about
8.15 AM Onit GD entry was nmade at the police station and a case
agai nst the appellants was registered. The Investigating Oficer, S.I
Sri Sita Ram Chaudhary (PW6) reached the scene of occurrence. He

i nspected the site and prepared the site plan Ex. Ka-6. Thereafter he
recorded the statenents of the witnesses and took the sanple and bl ood
stained earth fromthe scene of occurrence and al so prepared the
Panchayat namas of the dead bodi es. The dead bodies were sent to
District Hospital, Varanasi where post nortem exani nati on was conducted
on 4.11.1995 vide post nortemreports Ext. Ka-17 and Ka-18. After

conpl eting necessary fornmalities of investigation, charge-sheet was
submi tted agai nst the appel |l ants who pleaded not guilty to the charges
and clained to be tried. The defence of the accused was that they have
been falsely inplicatedin this case due to previous ennity and ill-
will.

I'n support of its case the prosecuti on exam ned seven w t nesses
in all. Achhaiber Msra (PW1), Rana Kant Msra (PW2) were clained to
be eye witnesses. The defence al so exam ned Yagya Narain Msra (DW1)
and PremNath M sra (DW2). The learned | ower court scrutinized the
entire evidence on record, believed the prosecution theory, convicted
the accused and sentenced them as above. The Hi gh Court by the
i mpugned judgment uphel d convi ction of Sachchey Lal Tiwari but was of
the viewthat |ife /sentence was the proper sentence. It held the
evi dence to be inadequate so far as accused Bachchey Lal is concerned,
and accordingly directed acquittal.

Though the State of Utar Pradesh had chall enged alteration of
sentence in respect of accused Sachchey Lal, the sane was di sm ssed by
this Court by order dated 19.2.2001. The appeal is limted to acquitta
of Bachchey Lal

M. Shiva Pujan Singh, |earned counsel for the accused subnitted
that evidence of PW 1 and 2 is unreliable. 1In any event, PW2 is a
chance wi tness whose evi dence shoul d not have been believed. Even if
prosecution case is accepted intoto, it only shows that the occurrence
took place in course of a sudden quarrel and, therefore, Section 302
| PC has no application.

In response | earned counsel for the State submtted that the
evidence of PW 1 and 2 have described the incident in detail and same
have been held to be cogent and credible. No infirmty has been
noti ced and the appellant has not been able to show any infirmty
except describing PW2 as a chance witness.- The case is clearly
covered under Section 302 | PC and Exception 4 to Section 300 | PC has no
application. The cruel manner in which two persons have been brutally
kill ed makes the said Exception non-applicable. (In support of the
appeal filed, it was submtted that on the sel fsane evi dence Sachchey
Lal has been found guilty. No plausible reason has been indicated to
discard it for acquitting Bachchey Lal. 1In response, M. Shiva Pujan
Si ngh subnitted that H gh Court has found evidence of PW 1 and 2 to be
unreliable. The judgnent being one of acquittal and the view being a
possi bl e view, the appeal deserves to be dism ssed.

Coming to the plea of the accused that PW2 was 'chance wi tness’

who has not expl ai ned how he happened to be at the alleged pl ace of
occurrence it has to be noted that the said w tness was i ndependent

wi tness. There was not even a suggestion to the witness that he had any
ani nosity towards any of the accused. In a nurder trial by describing
an i ndependent witness as 'chance witness’ it cannot be inplied thereby
that his evidence is suspicious and his presence at the scene doubtful.
Murders are not conmitted with previous notice to witnesses; soliciting
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their presence. If nurder is commtted in a dwelling house, the i nmates
of the house are natural witnesses. If nurder is conmtted in a street,
only passersby will be witnesses. Their evidence cannot be brushed
aside or viewed with suspicion on the ground that they are nere ’'chance
wi t nesses’. The expression ’'chance witness’ is borrowed fromcountries
where every man’s honme is considered his castle and everyone nust have
an explanation for his presence el sewhere or in another man’s castle.

It is quite unsuitable an expression in a country where people are |ess
formal and nore casual, at any rate in the matter explaining their
presence. The courts bel ow have scanned the evidence of PW2 in great
detail and found it to be reliable. W find no reason to differ.

For bringing in operation of Exception 4 to Section 300 IPC it

has to be established that the act was comitted wi thout preneditation
in a sudden fight in the heat of passion upon a sudden quarrel w thout
the of fender havi ng taken undue advantage and not having acted in a
cruel or unusual manner

The Fourth Exception of Section 300, |IPC covers acts done in a

sudden fight. The said exception deals with a case of prosecution not
covered by the first exception, after which its place woul d have been
nore appropriate. The exception is founded upon the sane principle,
for in both there is absence of prenmeditation. But, while in the case
of Exception 1 there is total deprivation of self-control, in case of
Exception 4, there/is only that heat of passion which clouds nen's
sober reasons and urges themto deeds which they woul d not otherw se
do. There is provocation in Exception 4 as in Exception 1; but the
injury done is not the direct consequence of that provocation. In fact
Exception 4 deals with cases in which notw thstanding that a bl ow may
have been struck, or sone provocation given in the origin of the

di spute or in whatever way the quarrel nmmy have origi nated, yet the
subsequent conduct of both parties puts-themin respect of guilt upon
equal footing. A 'sudden fight' inplies nutual provocation and bl ows
on each side. The homicide conmritted is then clearly not traceable to
uni | ateral provocation, nor in _such cases could the whol e bl ame be

pl aced on one side. For if it were so, the Exception nore appropriately
appl i cabl e woul d be Exception 1. (There is no previous deliberation or
determ nation to fight. A fight suddenly takes place, for which both
parties are nore or less to be blanmed. It may be that one of them
starts it, but if the other had not aggravated it by his own conduct it
woul d not have taken the serious turn it did. There is then nutua
provocation and aggravation, and it is difficult to apportionthe share
of bl ame which attaches to each fighter. The help of "Exception 4 can
be invoked if death is caused (a) without preneditation, (b) in a
sudden fight; (c) without the offender’s having taken undue advantage
or acted in a cruel or unusual manner; and (d) the fight nust have been
with the person killed. To bring a case within Exception 4 all the
ingredients mentioned in it nust be found. It is to be noted that the
"fight' occurring in Exception 4 to Section 300, IPC is not defined in
the IPC. It takes two to nmake a fight. Heat of passion requires that
there nust be no tine for the passions to cool down-and in this case,
the parties have worked thenselves into a fury on account of the verba
altercation in the beginning. A fight is a conbat between two or nore
persons whether with or w thout weapons. It is not possible to

enunci ate any general rule as to what shall be deened to be a sudden
quarrel. It is a question of fact and whether a quarrel is sudden or
not must necessarily depend upon the proved facts of each case. For
the application of Exception 4, it is not sufficient to show that there
was a sudden quarrel and there was no preneditation. It rmust further
be shown that the offender has not taken undue advantage or acted in
cruel or unusual manner. The expression ’'undue advantage’ as used in
the provision nmeans 'unfair advantage’'. These aspects have been

hi ghl i ghted i n Dhirajbhai Gorakhbhai Nayak v. State of CGQujrat [2003
(5) Suprene 223]. When the factual scenario is considered in the |ega
principles indicated above, the inevitable conclusion is that Exception
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4 to Section 300 IPC has no application to the facts of the case. The
appeal filed by Sachchey Lal is without nmerit. Now cones appeal filed
by the State

There is no enbargo on the appellate Court review ng the evidence

upon which an order of acquittal is based. Generally, the order of
acquittal shall not be interfered with because the presunption of

i nnocence of the accused is further strengthened by acquittal. The

gol den thread which runs through the web of administration of justice
in crimnal cases is that if two views are possible on the evidence
adduced in the case, one pointing to the guilt of the accused and the
other to his innocence, the view which is favourable to the accused
shoul d be adopted. The paranount consideration of the Court is to
ensure that mscarriage of justice is prevented. A miscarriage of
justice which may arise fromacquittal of the guilty is no less than
fromthe conviction of an innocent. In a case where adnissible evidence
is ignored, a duty-is cast upon the appellate Court to re-appreciate
the evidence where the accused has been acquitted, for the purpose of
ascertaining as to whether any of the accused really commtted any

of fence or not. [See Bhagwan Singh and Os. v. State of Madhya Pradesh
(2002 (2) Suprene 567)]. The principle to be followed by appellate
Court considering the appeal against the judgment of acquittal is to
interfere only when there are conpelling and substantial reasons for
doing so. |If the inpugned judgnent is clearly unreasonable and

rel evant and convincing materials have been unjustifiably elimnated in
the process, it is a conpelling reason for interference. These aspects
were highlighted by this Court in Shivaji Sahabrao Bobade and Anr. v.
State of Maharashtra (AR 1973 SC 2622), Ranesh Babul al Doshi v. State
of CGujarat (1996 (4) Supreme 167), Jaswant Singh v. State of Haryana
(2000 (3) Suprene 320), Raj Kishore Jha v. State of Bihar and O's.
(2003 (7) Suprene 152), State of Punjab v. Karnail Singh (2003 (5)
Suprenme 508 and State of Punjab v. Pohla Singh and Anr. (2003 (7)
Suprenme 17) and Suchand Pal v. Phani Pal and Anr. (JT 2003 (9) SC 17).

The Hi gh Court anal ysed the evidence of PW 1 and 2 to concl ude

that it would not have been possible for P2 to hear the exhortation
as he was at a distance. It is not the evidence that the exhortation
was in a |loud voice. Evidence of  PW1 was vague about the exhortation
The view taken by the H gh Court is a possible view

In that view of the matter we dismiss the State’ s appeal

In the ultinate, both the appeals are di sm ssed.




