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ACT:

Consol i dati on of Holdings Act S.5(2)-Plaintiff claimng that
and in question belonged to Hi ndu Undivided Family-C ai m ng
cancel l ation of sale deed in respect of |land and possession
of his half share-Appeal in suit pending In H gh Court when
land in question cane under consolidation operation Appea
whet her abat es.

HEADNOTE:

The plaintiff-appellant filed the present suit /for the
cancel | ation of a sal edeed dated 12-4-1932 to the extent of
a half share claimed by himin certain plots of land and for
the award of possession of the said half share. Accor di ng
to the plaintiff the vendor, who was his uncle had purchased
the plots in question on behalf of the joint— Hndu famly
whi ch provided the funds for the purchase of the plots. The
trial court dismssed the plaintiff’'s suit on 4-1-1960. The
District Judge allowed the plaintiff’'s appeal, and decreed
the suit on 30-4-62. The defendants-respondents filed a
second appeal to the H gh Court on 18-8-1962 ~which was
admtted for hearing. During the pendency of (the second
appeal, a notification under s. 4 of the U P. Consolidation
of Holdings Act of 1954 was published in the Governnent
Gazette on 22-10-1966 declaring that the village “in which
the plots in dispute were situated had come under | conso-
lidation operations. Consequent |y, t he def endant s-
appel l ants filed an application under s.5 of the Act in the
second appeal. The High Court by its judgnent dated 5-5-
1967 after dismssing the defendants’ applications under s.5
of the Act dealt with the nerits of the case and accepted
the appeal of the defendants-appellants. The Hi gh Court
took the viewthat section 5 did not apply to a case in
whi ch the possession could be gr ant ed only after
cancel lation of the sale-deed to the extent of half before
awar di ng possessi on. In the plaintiff's appeal to this
Court by special |eave, the defendants-respondents raised a
prelimnary objection to the hearing of the appeal on nerits
on the ground that the High Court should have held that the
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Daintiff'’s suit before it had abated under s.5(2) of the
Act .

Al'l owi ng t he appeal

HELD : A distinction can be made between cases where a
docunent is wholly or partially invalid so that it can be
di sregarded by any court or authority and one where it has
to be actually set aside before it can cease to have |ega

ef fect. An alienation nmade in excess of power to transfer
would be, to the extent of the excess of power, invalid.
All adjudication on the effect of such a pur ported

al i enati on woul d be necessarily inplied in the decision of a
di spute involving conflicting clainms to rights or interests
in land which are the 'subject matter of consolidation
proceedi ngs. The exi stence and quantum of rights clained or
denied will have to be declared by consolidation authorities
which woul d be deened to be invested with jurisdiction, by
the necessary inplication of-their statutory powers to
adj udi cate upon  such rights and interests in land, to
decl are such docunents effective or ineffective. But, where
there is a docunent the |legal effect of which can only be
taken away by setting it aside or its cancellation, it could
be wurged that the consolidation authorities have no, power
to cancel the deed, and, therefore, it nmust be held to be
binding on themso longas it is not 'cancelled by a court

having the power to cancel it. 1In the present case the
plaintiff’s claimwas that the sale of his half share by his
uncle was invalid, inoperative, and void. Such a claim

coul d be adj udiicated wupon by consol i dati on courts.
Accordingly it nust  be declared that the suit of the
plaintiff had abated under s.5 of the Act. [342C F]

Ram Adhar Singh v. Ranroop Singh & O's. [1968] 2 S.C R p.
95 and Jagarnath Shukla v. Sita Ram Pande & Ors. 1969 A L.J.
768, referred to.

340

Since the High Court had disnissed the plaintiff's appeal it
was not necessary for the defendants to appeal against the
order of the High Court dismssing their application under
ss. 4 &5 of the Act, and the defendants were accordingly
not precluded fromraising the prelimnary objection’ based
on ss. 4 &5 of the Act in this Court. [343D E]

[ Appropriate directions given]

JUDGVENT:

CIVIL APPELLATE JURISDICTION : Civil Appeal No. 1579 of
1967.

Appeal by special |eave fromthe Judgment and Order dated
5th May, 1967 of the Allahabad Hi gh Court in Second Appea
No. 2753 of 1962.

J. P. Goel and S. M Jain, for the appellant.

Bi shan Narain, Suresh Sethi, R K Mheshwari and B. P
Maheshwari, for respondents 1-4.

The Judgrment of the Court was delivered by

BEG J. The Plaintiff-Appellant, Gorakh Nath Dube, before us
by grant of special |eave against the judgnment and decree of
the Hi gh Court of Allahabad allowing a Defandants’ second
appeal, had filed a suit for the cancellation of a sale
deed, dated 12-4-1932, to the extent of a half share clai nmed
by the Plaintiff in fixed rate tenancy plots on a paynment of
Rs. 250/-, or, whatever sumthe plaintiff my be found
liable to pay, and, after cancellation of the sale-deed to
the extent of the plaintiff's share, for an award of
possession of the plaintiff’s share. There was no prayer
for partition, and, by asking for possession of his share,
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the plaintiff could only be seeking joint possession after
declaration of rights clained. The plaintiff based his
claim in the fixed rate tenancies on the ground that,
al t hough, the vendor Sukhpal Dube, his uncle, had, on" 28-9-
1912, ostensibly singly and separately purchased the plots,
which were the subject matter of the inpugned sale, yet,
actually, this was an acquisition on behalf of the joint
H ndu famly which provided the funds for the purchase of
the plots. The Trial Court had dismssed the plaintiff’s
suit on 4-1-1960. The learned District Judge of the Jaunpur
had allowed the plaintiff’s appeal and decreed the suit on
30-4-1962. The Def endants-Respondents before us then filed
a second appeal in the H gh Court on 18-8-1962 which was
admtted for hearing. During the pendency of the second
appeal , a notification under Section 4 of the UupPrP
Consol i dati on of Hol di ngs’ ~Act. of 1954 (hereinafter referred
to as 'the Act) was published in the Government Gazette on
22-10-1966 declaring that village Kukuripur, in which the
plots in dispute were situated, had come under consolidation
oper ations. Consequently, the Def endants-Appellants filed
an application wunder Section 5 of the Act in the second
appeal . The High Court, by its judgnment dated 5-5-1967,
after dismissing the Defendant’s application under Section 5
of the Act, dealt with the nmerits of the case and accepted
the appeal of the Defendants-Respondents.

Learned Counsel for the Defendants-Respondents has taken a
prelimnary objection to the bearing of this appeal on
nerits by us on the ground that the H gh Court should have
held that the plaintiff's suit before it had abated under
the provisions of Section 5(2) of the Act which reads as
foll ows

341

. L5

"5 (2) Upon the said publication of the notification  under
sub-section (2) of Section 4 the followng further conse-
guences shall ensue in the area towhich the notification
rel ates,

nanel y-

(a) every proceeding for the correction of records and
every suit and proceeding in respect  of declaration of
rights or interest in any land lying.in the area, or for
decl aration or adjudication of any other right in regard to
whi ch proceedi ngs can or ought to be taken under this Act,
pendi ng before any court or authority whether of the first
i nstance or of appeal, reference or revision, shall, on an
order being passed in that behalf by the court or authority
bef ore whom such suit or proceeding is pending, stand abated

Provided that no such order shall be passed w thout giving
to the parties notice by post or in any other nmanner and
after giving theman opportunity of being heard

Provided further that on the issue of a notification  under
sub-section (1) of Section 6 in respect of the said area or
part thereof, every such order in relation to the | and |vying
in such area or part, as the case my be, shall stand
vacat ed

(b) such abatenent shall be w thout prejudice to the rights
of the persons affected to agitate the right or interest in
dispute in the said suits or proceedi ngs before the appro-
priate consolidation authorities under and in accordance
with the provisions of this Act and the rules nade
t her eunder .

The Ilearned Judge who heard and di sposed of the second
appeal held that Section 5 did not apply to a case in which
possession could be granted only after cancellation of a,
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sal e deed to the extent of half before awardi ng possession

Ram Adhar Singh v. Rantroop Singh & Os. (1), was relied upon
by the Respondents before us. But, this was a case in which
the question considered and decided by this Court was
whet her a suit for possession of agricultural |and, under
Section 209 of UP. Zamindari & Land Reforms Act, would
abate when Section 5 of the Act does not nention suits for
possession. It was held there that the | anguage of Section
5 of the Act, after its anendnent, was w de enough to cover
suits for possession involving declaration of rights and
interests in land which can be the subject matter of
deci sions in consolidation proceedi ngs. The whol e object of
this provision of the Act was to renobve from the
jurisdiction of ordinary civil and revenue courts, for the

duration of consolidation operations, all disputes which
coul d be decided in the course of consolidation proceedings
bef ore special courts governed by special procedure. Such

adj udi cations by consolidation authorities were considered
nore suitable, just, and efficacious for speedy decisions
which had “to be taken in order to enable consolidation
operations to be finalised within a reasonable tine.

There is no decision of this Court directly on the question
whether a suit for cancellation of a sale deed, which was
pendi ng on the date of

(1) [1968] (2) S.C R p. 95.

342

the notification under Section 4 of the Act, abates under
Section 5 (2) of the Act. A decision of a Division Bench of
the Allahabad Hi gh Court, in Jagarnath Shukla v. Sita Ram
Pande & ors.(1) directly dealing with the question before
us, was then cited before us. Here, we find a fairly
conpr ehensi ve discussion of the relevant authorities of the
Al | ahabad High Court the preponderating weight of which is
cast in favour of the view that questions relating to the
validity of sale deeds, gift deeds, and wills could be' gone
into in proceedings before the, consolidation authorities,
because such questions naturally and necessarily arose and
had to be decided in the course of adjudication on'rights or
i nterests in land which are the subject matt er of
consol i dati on proceedings. W think that a distinction can
be made between cases where a docunment is wholly  or
partially invalid so that it can be di sregarded by any court
or authority and one where it has to be actually set  aside
before it <can cease to have |legal effect. An ali enation
nmade in excess of power to transfer would be, tothe extent
of the excess of power, invalid. An adjudicationon the
effect of such a purported alienation would be necessarily
inmplied in the decision of a dispute involving (conflicting
clains to rights or interests in |and which are the subject
matter of consolidation proceedings. The existence and
guantum of rights clained or denied will have to be declared
by the consolidation authorities which would be deened to be
invested with jurisdiction; by the necessary inplication of
their statutory powers to adjudicate upon such rights —and
interests in land, to declare such docunents effective or
i neffective, but, where there is a docunent the |egal effect
of which can only be taken away by setting it aside or its
cancellation, it <could be urged that the consolidation
authorities have no power to cancel the deed, and,
therefore, it nmust be held to be binding on themso long as
it is not cancelled by a court having the power to cance

it. In the case before us, the plaintiff’s claim is that
the sale of his half share by his wuncle was invalid,
i noperative, and void. Such a claimcould be adjudicated
upon by consolidation courts. We find ourselves in
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agreement with the view expressed by the Division Bench of
the All ahabad H gh Court in Jagarnath Shukla's case (Supra),
that it is the substance of the claimand not its form which
i s decisive.

Learned counsel for the Plaintiff-Appellant tried to wurge
before wus, on the strength of a copy of a judgnent of the
Settlement OFficer, Consolidation, Jaunpur, dated 24-1-1968,
filed with an affidavit in opposition to Def endant s-
Respondents’ application under Sections 4 &5 of the Act
made before us, that the Settlement O ficer hinself had held
that consolidation authorities had no jurisdiction to decide

the case now before us by special |eave. After going
through the order of the Settlenent Oficer-, we find that
he did not reach any  such conclusion. Al that the

Settlement Officer did was to stay the appeal pending before
him wuntil the appeal by special |eave pending before this
Court is decided here. W may observe that this was a very
correct- and proper coarse for the Settlement Oficer to
adopt . He di'd not nmake any observati ons about the absence
of his . ownjurisdiction. And, he could not properly make
any observation about the existence or absence of the
jurisdiction

(1) 1969 A L..J. 768.

343

of this Court to decide the nmerits of the case pending
bef ore us because thi's question was likely to arise before
this Court and has been raised in the case before us now
It is obvious towus that the result of the order of the
Settlement Oficer is that, after the disposal of this
appeal by special |eave by us, the appeal pending before the
Settlement Oficer can_ be revived and an appropriate
decision on nerits on respective clainms taken by himin view
of Section 52, sub-sec. (2) of the ~Act, ~which provides,
inter-alia, that, despite a notificationunder Section 52(1)
of the Act, closing consolidation operations in a village,
cases or proceedi ngs pendi ng under the Act on the date of
the issue of notification under Section 52(1) /'will be
deci ded as though consolidation operations had not
termnated. The result is that the Parties are not deprived
of an appropriate formfor a decision-on the nerits of the
case before us about which we deliberately refrain from
maki ng any observati ons.

It my be nmentioned here that Shri J. P. Coyal, appearing
for the Plaintiff-Appellant, had al so contended that the
Def endant s- Respondents were precluded from raising t he
prelimnary objection as they had not appealed from the
order of the Hi gh Court dismssing. their application under
Sections 4 &5 of the Act. W find that the nerits of  the
guestion raised by the application were dealt with in the
body of the judgnment allowing the second appeal and
dism ssing the plaintiff’'s suit which is under appeal before
us. The Defendants-Respondents are only seeking to 'support
the judgment of dism ssal of the suit on another ' ground
whi ch was available. It is true that there is a very short
separate order of the High Court also on the application  of
the Defendants Respondents in the Hi gh Court under Sections
4 & 5 of the Act stating that the application is disn ssed
for the reasons given in the body of the judgnment in the
case. We, however, think that the Defendants-Respondents
were justified in not appealing separately fromit as the-
,there could be no res-judical against them when the
plaintiffs suit was dismssed by the H gh Court. It has
been rightly contended, on behalf of the Def endant s-
Respondents, that, as they had secured their object, which
was the dismissal of the suit, there was nothing left for
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themto appeal against.

Upon the facts and circunstances nentioned above, we think
t hat t he prelimnary objection of t he Def endant s-
Respondents, in support of which they have filed a separate
application in this Court also, under Sections 4 &5 of the
Act, has to be accepted for the reasons given above. But ,
we also think that there is sonme force in the objection on
behalf of the Plaintiff-Appellant that, if we allow the
decree of the H gh Court to stand, the disposal of the
clains on nerits by the consolidation authorities nmay be
hanper ed. Accordingly, we allow this appeal and set aside
the judgments and decrees of the Hi gh Court as well as of
the two Courts belowit, so that it is clear that there is
no deci sion anywhere else on nerits of the clains which nust
now be decided by consolidation courts. W also allow the
CGvil Mscellaneous Petition No. 2452 of 1970 of the
Def endant s- Respondent s under Sections 4 & 5 of the Act, and,
we declare that the suit of the Plaintiff-Appellant has
abated. The parties will bear their own costs throughout.

G C

Appeal all owed.
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