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ACT:

G vil Servi ces: Oissa State Lift Irrigation
Corporation Ltd.- Reorganisation of set up- Arral gamati on
of conposite cadre of El ectri cal - Mechani cal into
El ectri cal or Mechani cal cadre-Validity of Gradation
List-Fitment of personnel of conposite cadre as per
dat e of initial ‘appointment vis-a-vis scale of pay-

Consequent |oss of ‘seniority and reduction in chances
of promoti on- VWhet her - violative of Articles 14 and 16
of the Consti tuti on-R ght to pronot i on-Wet her a
fundanental right.

Constitution of India, 1950: Articles 14 and
16-Gradation List-Prepared consequent to amal gamat i on
of cadres-Seniority and chances of Pronption af f ect ed-
Vet her viol ative of right to equal i ty- Ri ght to
Pronot i on- Whet her a fundanental right.

Admi ni strative Law: Judi ci al Revi ew Pol i cy
deci si on to reor gani se set up and amal gamat e
cadres on admini strative exigency- \Wether _—open to

judicial review.

HEADNOTE

The Lift Irrigation Corporation Ltd. had® three
cat egori es of servi ces, nanel vy, Mechani cal
El ectri cal and Conposite unit of Mechani cal -
El ectri cal when it was carved out of t he
Gover nirent or gani sati on. Subsequent |y, due to
adm ni strative exi gency, t he Cor poration decided to
reorganise its set up and classify the enpl oyees into
two categories’ nanely, Electrical and Mechani cal by
amal gamating the conposite Electrical and Mechani ca
Engi neeri ng di pl oma hol ders either in Electrical or

Mechani cal wing, and invited objections to the schene.
It also called for options frompersons holding only the
conposite di pl oma, nanely, Mechani cal and El ectrica
Engi neeri ng Supervisors. On consideration of options
received, the Corporation prepared two gradation lists in
the order of seniority from the respective dates of
appoi ntnent to the posts and higher scale of pay hel d
by respective Persons and fitted themin the respective
lists as per options.

Respondent No. 1, a diploma holder in El ectrica
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Engi neering, who
342

was working as Sub-Assistant Engineer (Electrical) in
CGovernment service, and had been drawn on deputation to the
Corporation along with Respondents No. 6 and 7, appellants
in third appeal, holders of double diplom in Mechanical and
El ectri cal Engi neeri ng, and wor Ki ng as Mechani ca
Supervi sors, along with others, had not filed any objection
to the schene, but questioned before the H gh Court the
gradation of Respondents No. 6 and 7 and others in the
El ectrical Wng.

The Hi gh Court quashed the gradation lists and directed
the Governnment and the Corporation to treat Respondent No. 1
and the other respondents as belonging to two cadres of Sub-
Assi st ant Engi neer (Electrical) and (Mechani cal )
respectively.

The Corporation, the State Government and the aggrieved

enpl oyees filed separate appeals, by speci al | eave,
contendi ng that the Corporation had the power to anal gamate
the three “sections into two, due to admini strative
exi gency and to prepare seniority lists from

respecti ve dates of enployees’ initial appointment, etc.

Respondent No. 1 contended that his seniority as
No. 2 in the Electrical Wng could not be di st urbed
by taking Mechanical Supervisors into. the El ectrica
W ng of f endi ng hi’s right to pronoti on enshrined
under Articles 14 and 16 of the Constitution.

Al owi ng the appeals, this Court,

HELD: 1. 1 The CGovernnent - or the Corporation, due
to admnistrative exigencies, is entitled to and has power
to reorganise the existing cadres or anal ganate sone or
carve out separate cadres. The decisionto analgamate
the existing cadres by reorgani sing them into t wo
cadres being a policy decision, taken “on adnmi ni strative
exi genci es, is not open to judicial reviewunless it is
mala fide, arbitrary or bereft of any discernible
principle. [345E, @

1.2 On account of amalgamation into two cadres by
absor bi ng the personnel wor Ki ng in t he conposite
cadre, nanely, Electrical-Mchanical in either Electrica
or Mechanical cadre, and their adjustnent, the order of

seniority of the enployees working in Electri cal or
Mechanical cadres is likely to be reviewed. Wen t he
per sons in the conposite Electrical-Mechanical cadre

opt ed to the Electrical cadre, they were entitled to
be considered for their fitment in the cadre as per t he
seniority fromthe date of their initial appointnent vis-a-
Vi s their scal e of pay. Thi s was t he procedure
adopted by the Corporation in fixing t he

343
inter se seniority. The procedure adopted is just, fair
and reasonabl e and benificial to all the enployees

wi t hout affecting their scales of pay or losing the
seniority from the date of initial appointnent. [345GH
346A- B]

Undoubtedly, in this process, the first respondent

lost sone place in seniority which is consequential to
amal gamat i on. He has not been deprived of his right to
be considered for pronotion; only hi s chances of

promoti on have been receded.

1.3 There is no fundanental right to pronotion. An
enpl oyee has only right to be considered when it arises, in
accordance with the relevant rules. [346(C

1.4 1In the circunstances, the H gh Court was not
right in holding that the gradation |ist prepared by the
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Corporation was in violation of Respondent No. 1's right
to equality enshrined in Article 14 read wth Article
16 of the Constitution, and that he was unjustly deni ed
of the sane. [346D

JUDGVENT:

CIVIL APPELLATE JURI SDICTION: Civil Appeal No. 699 of
1985.

From the Judgnent and Oder dated 17.5.1984 of
the Oissa Hgh Court in O J. C. No. 936 of 1979.

G L. Sanghi , Adv., R K Mhta, M. Um Jain
MA. Firoz and P.N. Msra for the appearing parties.

The Judgnent of the Court was delivered by

K. RANMASWAMY, J. These three appeal s are
agai nst the judgnent of the Oissa High Court in
0J.C No. 936 of ~1979. The Division Bench al | owed
the wit petition and quashed the gradation lists of
sub- Asstt. Engi neers (Electrical) and Sub- Asstt -
Engi neer (Mechanical), Annexures 5 & 6 before the High
Court and the pronotions given to the respondents Nos.
4 and 5 therein ~Annexure 7. The Governnent and the
Corporation were directed to consider. the question of

pronoti on treating t he Wit petitioner and the
respondents as belonging to two cadres of Sub- Asstt.
Engi neer (Electrical) And (Mechanical). These three

appeals were filed, one by the Corporation, another by
t he State Gover nent and the third one by t he
aggri eved enpl oyees.
344

The facts are sinple. Shri Bidura Charan Mhapatra,
the 6th respondent/first appellant in thethird appeal, a
di pl oma hol der in Mechanical and Electrical Engi neering, was
appoi nted as Mechani cal Supervisor on August 24, 1962 in the
pay scale of Rs.215-396. Shri ~Parijat Ray, the 7th
respondent/2nd appellant, equally possessed of diploma in
El ectri cal and Mechani cal Engi neering, was appointed in the
sanme scal e of pay as a Mechani cal Supervisor on Novenber 5,
1962. Shri P. K. Mhanty, the wit petitionerin the High
Court and the respondent in these appeals holds diplom .in
El ectrical Engi neering and was appointed as Hand Driller in
the pay-scale of Rs. 100- 155, on Cctober 23, 1963 and Sub-
Assi stant Engineer (Electrical) in the payscale of Rs. 185-
325 on Septenber 1, 1965. The Lift Irrigation ~Corporation
Ltd., a part of the Governnment Organisation, was carved out
separately and the three persons al ongwi th others were drawn
on deputation fromthe Government service to the Corporation
in the year 1963. Three categories of services  were
existing in the Corporation, nanmely, Mechanical, Electrica
and Mechani cal -El ectrical Composite unit. In the year 1971
three tentative gradation |lists wer e prepared for
classification purpose of those three divisions as' Sub-
Assi stant Engi neer (Mechanical), Sub-Assistant Engi neer
(Electrical), Supervisors, Electrical and Mechanical which
i ncludes Electrical Supervisors, Mechanical Supervisors,
Drilling Supervisors and Foreman-cum|nstructors. 1In 1977
the Corporation decided to reorganise its set up and to
classify the enployees into two categories, nanmely, Sub-
Assi st ant Engi neer (Electrical), Sub- Assi st ant
Engi neer (Mechanical) to attend to the respective works,
nanel y, nmechani cal and electrical. The Corporation invited
obj ections to anal ganate Conposite El ectrical and Mechanica
Engi neering D ploma Holders, either in Electrical or
Mechani cal Wng. Options were called for fromthe persons




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 4 of 5

holding only the conposite diplom, nanely, Mechanical and

El ectrical Engineering Supervisors. The respondent-wit
petitioner did not file any objection to the schene. On
consideration of the objections filed by others, t wo

gradation lists were prepared in the order of seniority from
the respective dates of appointnment to the posts and higher
scale of pay held by respective persons and fitted them in
the respective lists as per options. As stated earlier the
respondent questioned their gradation in the Electrical Wng
in the Hi gh Court and the H gh Court quashed it and the
appel | ants obtained | eave of this Court under Art. 136.

The contention of the appellants is that the respondent
has no right to be kept in a particular wng. The
Corporation, with a viewto H <create two categories,
nanmel y, Mechani cal and El ectrical sought to

345
amal gamat e t he third Conposite Mechani cal / El ectrica
W ng and sought for  options, from the persons holding
the conposite posts. Thi s was t aken due to
adm ni strative exigency. The Corporation has power
to carve out by anmalganating three sections, into t wo
divisions and to prepare the seniority lists from the

respective date of -their~ initial appointnent, etc. The
Hi gh Court, therefore, ~was wunjustified to quash

the gradation l'ists. It was cont'ended for the
r espondent by Sri/ Msra, his |earned counsel , t hat
t he per sons from the three Wi ngs are only
deput ati oni sts holding lien on - Government . posts. The
Cor por ati on did not  frane any -schene of its own to
appoint its own enployees, nor given options to al

the deputationists for confirmation as its enpl oyees.
So long as the enployees are continuing on deput ati on
t hey are entitled to have seniority in t he respective
wings. The wit petitioner adnittedly has been wor Ki ng
on the Electrical Wng and was No. 2 in the 'order
of seniority as Sub-Assi stant Engi neer (Electrical).
H's right to seniority, cannot (be disturbed by t aki ng
Mechani cal Super vi sor into  the El ectri cal W ng,
offending his right to pronotion_ enshrined -under Arts.
14 and 16 of the Constitution.

The Wit petitioner hol ds only Di pl oma i'n
El ectri cal Engi neering. S/ Shri  Bidura Charan Mohapat r a
and Parij at Ray hol d doubl e di pl ona of Mechani ca

and El ectrical Engineering. It is settl ed I'aw that
t he CGover nirent or t he Cor por ati.on, due to
adnmi ni strative exigencies, is entitled to and has
power to reorganise the exi sting cadres of ~amal gamate
sone or carve out separat e cadres. The pre-
exi sting three separate cadres, nanel vy, El ectri cal

Mechani cal and t he conposite cadre, nanel y,
El ectri cal - Mechani cal wer e sought to be anal ganated
into two cadres by absorbing t he per sonnel wor Ki ng
in the composite cadre, nanel vy, El ectri cal - Mechani ca
in ei t her El ectrical cadre or Mechani cal cadre.

Options have been called for in that regard from al
the persons working in the Electrical-Mchanical cadre

and t he appel | ant s exerci sed their options for
absor ption in Electrical cadre. The enployees wor ki ng
in t he El ectrical and Mechani cal cadres were also
aware of the same. It was, therefore, open to the
respondent to raise any objection to the policy at that
st age. But he failed to so. The deci si on to
amal gamate the existing cadres by reor gani si ng into
t wo cadres was a policy deci si on t aken on

adm ni strative exi gencies. The policy decision is not open
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to judicial reviewunless it is mala fide, arbitrary or
ber eft of any descernable principle. On account of
the amal ganmation and adj usting t he conposite
El ectrical - Mechanical cadre in either of the Electrical or
Mechani cal cadre as per the options given, the order of
seniority of the enployees working in Electrical or
Mechanical cadres is likely to be reviewed. Wien the
persons in the
346

conposite El ectri cal - Mechani cal cadre opted to the
Electrical <cadre, they are entitled to be considered for
their fitment to the cadre as per the seniority from the
date of their initial appointnent vis-a-vis their scale of
pay. This was the procedure adopted by the Corporation in
fixing the inter se seniority. The procedure adopted is

just, fair and reasonable 'and beneficial to all t he
enpl oyees without effecting their scales of pay or |oosing
the seniority “from the date of initial appoi nt nent .

Undoubt edl'y, in this process the respondent/wit petitioner
lost some place in seniority which is consequential to

amal gamati-on. He has not been deprived of his right to be
consi dered for pronmotion, only his chances of pronotion have
been receded. It was not the case of the respondent that

the action was actuated by mala fide or col ourable exercise
of power. There i's no fundanental right to pronotion, but
an enployee has only right to be considered for pronotion,
when it arises, in accordance with the relevant rules. From
this perspective 'in our view the conclusion of the Hgh
Court that the gradation |list prepared by the Corporation is
in violation of the right of the respondent/ wit petitioner
to equality enshrined under Art. 14 read with Art. 16 of the
Consti tution, and the respondent/wit petitioner was
unjustly denied of the same is obviously unjustified.

The appeals are accordingly allowed and'the wit petition

stands di sm ssed. But in the circunstances, parties are
directed to bear their respective costs.
N. P. V. Appeal s al 'owed.
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