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ACT:

Power of Magistrate frame charges under Sections 471
and 474, Cr. P. C in the absence of a conplaint froma
Cvil Court-Bar of section 195(1)(b)(ii), Cr. P. C. thereon

HEADNOTE:
%

The appel lant Sushil Kumar fileda Gvil Suit against
the wife of respondent No. 2 and obtained, on the strength
of a copy of a deed of partnership, a tenporary injunction
restraining the wi fe and her husband frominterfering with
the possession of sone property. Thereupon the respondent
No. 2 | odged a report with  the police against the
appel l ants, alleging that the partnership deed was a forged
one and, accordingly, the appellants had commtted offences
puni shabl e under ss. 465, 468, 471, 474, 120B and 420,
|.P.C. The mmgistrate framed charges agai nst the appellants
under ss. 465, 468, 120B and 420, |.P.C., but refrained from
fram ng charges wunder ss. 471 & 474, |.P.C., on the ground
that, in the absence of a complaint fromthe Civil Court. he
coul d not take cogni zance under those sections.

On a revision preferred by the State, the Additiona
Sessi ons Judge upheld the order of +the nmagistrate. The
respondent No. 2 then nmpoved the High Court under s. 482 of
the Code of Criminal Procedure 1973, which reversed the
deci sion, holding that as the docunent was not forged during
the period it was in Court Custody, the bar of s.
19(1)(b)(ii) C.P.C. was not attracted, and directed the
magi strate to frane fresh charges. The appellants thereupon
appeal ed to this Court by special |eave against the order of
the Hi gh Court.

Dismssing the appeal and confirnmng the direction of
the High Court but on a different ground, the Court,

N

HELD: The original document, the deed of partnership
was not filed in the Cvil Court and a tenporary injunction
was obtained on the strength of its copy. The reasoning
given by the High Court in support of its judgnent is not
correct but that does not help the appellants. The Privy
Council in Sannukhsingh v. The King, [1949] L.R 77 |.A 7,
observed that by production of a copy of the
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al l egedly forged docunent, it cannot be said that the
docunent itself was given in evidence. This view accords
with the plain grammmatical nmeaning of the words and is al so
supported by the practical compn sense. [184D, F-QG

Since the docunent alleged to have been forged in the
case was not produced in the Court, the provisions of
section 195(1)(b)(ii) of the Code of Crimnal Procedure have
no application. The High Court’s direction is confirmed but
on a different ground, as indicated.[184G H]

Sanmukhsi ngh v. The King, [19491 L.R 77 1. A 7 and
Budhu Ramv. State of Rajasthan,[1963]3 S.C.R 376, referred
to.

JUDGVENT:

CRI'M NAL APPELLATE JURI SDICTION: Crimnal Appeal No.
617 of 1987.

Fromthe Judgnent and -order dated 20 3 1987 of the
Punjab and Haryana High Court in Crl. Msc No. 5338-M of
1986

Prem Mal hotra for the Appellants

S.C. Mohanta, 'C V.S Rao, A K Goel, and B.P Singh for
t he Respondents

The Judgrment of the Court was delivered by

SHARMA, J. This appeal is directed against the judgnent
of the H gh Court of Punjab and Haryana reversing the order
of the Judicial Mgistrate, Hi ssar refusing to frame charges
agai nst the appellants under ~ss 471 and 474 of the Indian
Penal Code. The dispute between the parties arose out of a
di fference between themin connectionwith "a partnership
busi ness. The appellant Sushil Kumar filed a civil suit
agai nst  Snt. Shakuntala Devi, wfe of Inder Prakash,
respondent No. 2. Relying upon a copy of a deed of
partnership, he obtained a tenmporary injunction restraining
her and her husband frominterfering with the possession of
a certain property The respondent No 2, thereupon. |odged a
report with the police against the appellants alleging that
the partnership deed was a forged one and that they being
parties to the forgery had commtted offences punishable
under ss. 465, 468, 47 1, 474, 120B and 420 IPC. A chall an
was submitted and the |earned Magistrate franmed charges
agai nst the appel |l ants under ss. 465, 468, 120B and 420 I'PC,
but refrained from
184
fram ng any charge under ss. 471 and 474 | PC hol ding that he
could not take -cognizance under these sections in_ the
absence of a conplaint fromthe civil court.

2. The State preferred a revision and the Additiona
Sessi ons Judge, Hissar, who heard the application upheld the
order of the Magistrate. The respondent No. 2, therefore,
noved the Hi gh Court under section 482 of the Code of
Crimnal Procedure, 1973 (hereinafter referred to as the
Code) and a learned Single Judge reversed the decision
hol ding that as the docunent was not forged during the
period it was in court custody the bar of Section
195(1)(b)(ii) of the Code was not attracted. The Magistrate
was accordingly directed to frane fresh charges. The
appel l ants, after obtaining special |eave, are challenging
this order in the present appeal

3. According to the allegations in t he first
information report the partnership deed in question was
forged by the appellant Sushil Kumar and Shiv Nandan in
| eague with the officials of the Incone tax Departnent and
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Sushil Kumar, thereafter, produced a copy of the forged deed
inthe suit. The original docunent was not filed in the
civil court, and tenporary injunction was obtained on the
strength of its copy. W shall assune that the reasoning
given by the High Court in support of its judgnent is not
correct but that does not help the appellants. Sub-section
(1)(b)(ii) of Section 195 of the Code |lays down that no
court shall take cognizance of any offence described in the
sections nentioned therein when such offence is alleged to
have been conmitted in respect of "a docunent produced or
given in evidence in a proceeding in any Court. Interpreting
the simlar |anguage of the corresponding provision in the
earlier Crimnal Procedure Code of 1898, the Privy Counci

i n Sannmukhsi ngh v. The King; [1949] L.R 77 I.A 7, observed
that by production of  a copy of the allegedly forged
document it cannot be said that the docunent itself was
given in evidence. This  viewas pointed out, accords with
the plain grammatical meaning of the woirds and is also
supported by the practical commbn sense. The Judgnent of the
Judicial Comrittee was followed in Budhu Ramv. State of
Raj ast han, [1963] 3 SCR 376. Accordingly, we hold that since
the docunment alleged to have been forged was not in the
present case produced in the court, the provisions of the
section 195(1)(b)(ii) of the Code have no application. W,
therefore, confirm the High Court’s direction, but on a
di fferent ground as indicated. The appeal is dism ssed.

S. L. Appeal dism ssed.
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