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Assessees partners in firns owning tea estates Sal ary
paid to partners |If whole salary exigible to tax.

HEADNOTE

Rul e 24 of the Incone Tax Rules, 1922 states that incone
derived fromthe sale of tea grown and manufactured by the
seller shall be conputed as if it were income derived from
busi ness and 40 per cent (of such incone shall be deened to
be incone, profits and gains liable to tax.

The respondents were partners in firns which owed tea
estates, the conposite incone of which consisted |largely of

agricultural and partly of nonagri cul tural incone. In
addition to their share in profits, the respondents were
entitled to salaries. Rejecting the contention of the
respondents that only 40% of the salaries which fell wthin

the non-agricultural income is exigibleto tax and not the
whol e incone, the Income Tax O ficer charged the whole of
their salaries to tax under s. 10 of the Incone Tax Act,
1922. The Appellate Asstt. Comm ssioner held in favour | of
the respondents; but on appeal the Appellate Tribunal held
in favour of the Revenue. The Hi gh Court allowed the re-
spondent s’ appeal

Di smi ssing the appeal to this Court,

HELD: Only 40 per cent of the income fromthe tea sales
is taxabl e; the bal ance, nanmely, 60 per cent is agricultura
and exenpt. 60 per cent of the salaries to partners cones
out of this exenpted gross sum and shares the benefit and
the Central Income-tax cannot break into its inviolability.
[116 B]

1. (a) The salary of a partner is but an alias for the
return by way of profits, for the human capital. The ime-
di ate reason for paynent of salary was service contract but
the causa causans is partnership. [121 F]

(b) A partnership is only a collective of separate
persons and not a legal person in itself. The salary stipu-
lated to be paid to a partner fromthe firmis in reality a
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node of division of the firms profits. [117 H]

(c) Inthe incone tax lawa firmis a unit of assess-
nment, by special provisions, but is not a full person
Since contract of enployment requires two distinct persons,
nanely, the enployer and the enpl oyee, there cannot be a
contract of service. between a firmand one of ,its part-
ners. Any agreenent for remuneration of a partner for
taking part in the conduct of the business nmust be regarded
as portion of the profits being nade over as a reward for
the human capital brought in. [113 F-Q
Li ndl ey on Partnership referred to.

Dul i chand, [1956] S.C.R 154 and Narayanappa, A Il.R
1966 S.C. 1303. fol | oned.

(d) Paynent of salary to a partner represents a specia
share. of the profits and is, therefore, part of the profits
and taxabl e as such. Section 10(4)(b) stipul ates according-
ly. [114 A

(2) ~Under s. 16(1)(b) in conmputing the total incone of
an assessee, when the assessee is a partner of a firm  his
share shall be taken to be, any salary payable to himby the
firmincreased or decreased respectively by his share in
112
the balance of the profit or loss of the firm after the
deduction of any-interest, salary etc. payable to any part-
ner. It is inplicit that the share incone of partner takes
in his salary. [114 F & H

(3) The portion of profits fromtea sales by a grower,
which is ‘agricultural, is insulated from incidence and
exaction by r. 24, which means that by that nodus operand
60 per cent of the total incone is set aside as representing
the agricultural sector, and the salary to partners paid out
of it, being only profits, enjoys the sane invulnerability
to exigibility that r. 24 confers on the agrarian portion.
[115 B-C]

Karim haruvi Tea Estates [1963] Supp. 1, SCR 823,
Angl o-. Anerican Direct Tea Trading Co. [1968] 69 |ITR 667,
671 and Tea Estate India [1976] 103 I TR 785, 795 appli ed.

Mat hew Abraham [ 2964] 51 |.T.R 467 overruled

JUDGVENT:

ClVIL APPELLATE JURI SDICTION :Civil Appeals Nos. 17 to
21 of 1976.

(From the Judgnment and Order dated the 5th Decenber
1969 of the Madras Hi gh Court in Tax Cases Nos. 114 & 115 of
1964- Ref . Nos. 48 and 49 of 1964)

B. B. Ahuja and R N. Sachthey for the Appellant.

S. Swani nathan and M's. Saroja Gopal akrishnan for Respond-
ents.

The Judgnent of the Court was delivered by

KRI SHNA | YER, J. A fine point of |aw, which [ends itself
to subtle spinning of gossamer webs of argunent, falls for
decision in these appeals by certificate. Wre the policy
of the | aw been plain, the | anguage shoul d have been cl earer
and the |abours of courts could have been |esser. The
argunents have been exhaustive, the precedents, in profu-
sion, <cited to the point of no return and the short issue
expanded into |l earned | ength; but, at the end of the foren-
sic journey, we are hesitantly inclined to | eave the judg-
ment under appeal undisturbed as the | aw set out therein has
better appeal and theoretical soundness than the rival view
point well-presented by Sri Ahuja for the appellant (Reve-
nue) . The planning and pruning of case law is perhaps
necessary if time-consumng court proceedings are to be
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cur bed. "All our life is crushed by the weight of words:
the wei ght of deed’, said Luingi Pirandello. Heavy case-|aw
nmust not clog judicial navigation.

Next to abbreviate statenment of the facts which project
the |legal issue canvassed before us. Two tea estates were
owned by two firns with several partners, two of whom were
the respondents, in the two sets of appeals, C As. 17 to 19
and C. As. 20 & 21 of 1972. The tea sold vyielded incone
conposite in character, being largely agricultural and
partly non-agricultural. The conplex situation of appor-
tionment between the two heads for purposes of income-tax
has been taken care of by rule 24 of the Incone-tax Rules,
both the firms having been regi stered under the Act.

The respondents-partners were, in addition to their
share in profits, entitled to salaries for services under
the firnms. The sole controversy turns on whether the suns
so drawn as sal aries were wholly
113
liable to incone-tax or only to the extent of 40% thereof
which fell within the non-agricultural sector. Until the
assessment year ending with March 31, 1959, the incone-tax
was so assessed that the whole of the agricultural incone
i.e., 60% of the total incone, was out of bounds for
i ncome-tax (which included 60% of the salaries of the re-
spondent partners). But, for the years 1959/60 and 1960/ 61,
the two assessment years involved in these appeals, a dif-
ferent course was followed. The nmechanics is sinple but the
bone of contention between the Revenue and the assessees is
as to whether any portion of the salaries so drawn for
services rendered are at all agricultural incone to be non-
exigible to incone-tax.

Departing fromthe previous practice and in '"the pres-
cient light of the law later laid down in Mithew Abrahan(1),
the whol e salary was subjected by the Incone-tax Officer to
i ncome-tax as income fromother sources in terns of s. 10
[ The Income-tax OFficer had al nost anticipated Mathew Abra-
hanm(1)]. This conmputation was contested successfully before
the Appellate Assistant Conm ssioner but that decision
suffered a reversal before the Appellate Tribunal since, by
then, Mathew Abraham (supra) had been decided in favour of
the Revenue. The case escalated to the High Court where a
full Bench upset the earlier viewand upheld the exclusion-
ary argunent of the assessees. The Revenue has arrived
before wus to assail the interpretation of S. 10(4) (b), r.
24 and of other provisions the Hgh Court ~has adopted.
There is plausibility in both approaches but, after sone
reflection on the scheme as expressed . in the statutory text,
we are disposed to affirmthe decision under appeal. |If the
intendnent of a legislation msfires in_ court, conpetency
bei ng granted, the answer is amendnent, not nore litigation

First principles plus the bare text - of the statute
furni sh the best guidelight to understanding the nmessage and
meani ng of the provisions of law Thereafter, the sophisti-
cated exercises in precedents and booklore. Here the first
thing that we nust grasp is that a firmis not a lega
person even though it has some attributes of personality.
Partnership is a certain relation between persons, the
product of agreement to share the profits of a business.
"Firmi  is a collective noun. a conpendi ous expression to
designate an entity, not a person. in incone-tax law a firm
is a unit of assessnent, by special provisions, but is not a
full person; which leads to the next step that since a
contract of enploynment requires two distinct persons, viz.,
the enpl oyer and the enpl oyee, there cannot be a contract of
service, in strict law, between a firmand one of its part-
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ners. So that any agreenent for renuneration of a partner
for taking part in the conduct of the business nust be
regarded as portion of the profits being nade over as a
reward for the human capital brought in. Section 13 of the
Partnership Act brings into focus this basis of partnership
busi ness.

This |egal ideology expresses itself in the Incone-tax
Act ins. 10 (4) (b) and s. 16 (1) (b). A firm partner and
partnership, according to s. 2(6B) of the Act bear the sane
sense as in the Partnership Act. The taxable income of a
firmhas to be its business profits, as
51 1. T.R 467.
9 ----1458SCl /76
114
provided in s. 10(1), 10(2)and 10(4). Wat is the rea
nature of the salary paid to a partner visa vis the incone
of the firn? On principle, paynment of salary to a partner
represents a-special share of the profits and is therefore
part of the profits and taxable as such. And s. 10(4) (b)
stipul ates accordingly. Maybe, we may usefully read here s.
10(1) and 10(4) to the extent relevant:

"10(1) The tax shall be payable by an
assessee under the head 'Profits and gains of
busi ness, profession or vocation' in respect
of the profit or gains of any business,
prof ession or vocation carried on by him

X X X X X
(4) Nothing in clause (ix) or cl ause
(xv) of _subsection (2) shall be deened to

aut horise ~the allowance of any sum paid on
account of any cess, rateor tax |evied on the
profits or gains-of any business, profession
or vocation or assessed at a proportion of or
ot herwi se on-the basis of any such profits or

gai ns; and nothing in clause (xv) of
subsection (2) shall be deened to authorise--
X X X X X

(b) any allowance in’ respect ~of any
paynment by way of interest, salary, comi ssion
or remuneration rmade by a firmto any “partner
of the firm
X X X X X

It is plain that salaries paid to partners are regard-
ed by the Inconme-tax Act as retaining the character of
profits and not excludible fromthe tax net, ~whatever -the
reason behind it be. The procedure for conmputation of the
total incone of a partner, found in s. 16(1) (b) also fits
into this understanding of the | aw behind the | aw Secti on
16 (relevant part) reads thus:

"16(1) In conputing the total income of an
assessee- -
X X X X X

(b) When the assessee is a partner of a
firm then, whether the firmhas made a profit
or a loss, his share (whether a net profit
or a net |loss shall be taken to be any sal ary,
interest, commission or other renuneration
payable to himby the firmin respect of the
previ ous year i ncreased or decr eased
respectively by his share in the balance of
the profit or loss of the firm after the
deduction of any interest, salary, conmi ssion
or other renuneration payable to any partner
in respect of the previous year
Provided that of his share so computed is a
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|l oss, such loss nay be set off or carried
forward and set off in accordance wth the
provi sions of section 24;"
The anatony of the provision is obvious, even if the expla-
nation or notivation for it may be nore than one. It is
implicit that the share incone of the partner takes in his
salary. The telling test-is that where a firmsuffers |oss
the salaried partner’s share in it goes to depress his share
of income. Surely, therefore, salary is a different |[abe
for profits, in the context of a partner’s renuneration
115
The schene of the Act, eyeing it with special reference to
s. 10(4)(b) and 16(1) (b), designatels enployee’'s salary
as profit, where the servant is none other than a partner
i.e., co-owner of the business.If such be the rati onal e of
the relevant provisions, the key to the solution of the
problemis w thin easy reach

Sal aries are profits known by a different name and nust

be treated as such for taxation purposes. The portion of
profits fromtea sales, by a grower, which is agricultural
is insulated fromincidence and exaction by the Constitution
wor ked out through r. 24. \Wich nmeans that by that nodus
operandi we set aside 60% of the total incone as represent-
ing the agricultural sector, and the salary to partners paid
out of it, being only profits, enjoys the sanme invul nerabil -
ity to exigibility that r. 24 admttedly confers on the
agrarian portion.
Shri Ahuja ‘has an attractive counter-theory which nerits
di sturbing attention. It is a variant version of the ratio
in Mthew Abraham (supra). He took us along a different
street with plausible insights.” Odinarily, salary for
services to an enployer is salary all the sanme and there is
no agricultural salary as such. Therefore, the item is
taxabl e as salary income under s. 10. The nere fact that
its ultimate source was agricultural will not make its
current conpl exion agricultural inconme, because the paynent
was received not as part of his profit from agricultura
property but as renuneration due to himfor work done as
enpl oyee. The source does not |eave an indelible stanp on
the stream or its tributaries. The nature of the  income
being salary, taxability is inevitable. Section 10(4)(b)
is a special provision; so also s. 16(1)(b). The Parlianent
has power to provide for possible | eakages and saf eguard
agai nst | oss of revenue. Otentines. partners-siphon off
substantial profits in the guise of-salaries and sO arrange
such distribution of incone via salaries that tax evasion
becomes legally protected. To pre-enpt such possibility the
law has gone out of its way to exclude nmanipulation by
including salaries as profits. Thi s special provision
cannot alter the nature of salaries as is obvious in conmer-
cial calculations,. striking of balance sheets, in suing for
unpaid salaries and the like. Mreover, Indian |aw does
recognise a firmas a per.son for nmany purposes and the
contrary tenor of English law has no tenability “in our
country. The very need for s. 10(4)(b) and 16(1)(b) stress-
es that otherwise "salary’ will retain its true character
and not be regarded as profits. The other categories in
both these sections also bring home the purpose to be to
prevent evasion, not to inject jurisprudential changes.

Both sides are arned cap a pie with rulings for their
respective positions. The weaponry in forensic battle is
precedentry; also their profusion is fraught with confusion
for the laity inthe law. We will deal wth citations
presently but going by basics we feel that albeit the force-
ful plea of Shri Ahuja, the Revenue is in the wong.
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The whole project of taxation of tea plantations is dis-
closed inr. 24, Chidanbaram Pillai (1) explains it and we
unfold it by reading here a relevant portion
"I ncome derived fromthe sale of tea
grown and manu-
factured by the seller in the t axabl e

territories shall be
(1) [1970] 77 | T R 494, 503
116

conputed as if it were income derived from
busi ness, and 40 per cent of such income shal
be deened to be inconme, profits and gains
liable to tax."

Plainly, only 40% of the incone fromtea sales is treat-
ed as taxable: The bal ance viz., 60% is regarded as
agricul tural and exenpt. 60%of the salaries to partners
conmes out of his exenpted gross sum and shares the benefit.
(& course, this nay be exigible, by the sane token, to
agricultural income-tax, if there be any). The core of the
l'ogic--and failure to grasp this has faulted the reasoning
in_Mithew Abraham(l)--is that the true character of the
salary (Le.,. the inpugned 60% is the same as that of the
profits. Both areagricultural and thus it is clear that
the anmpbunt does not escape tax if the State has--and now it
has--a levy on agricultural incone but the title of the
State to tax this sumis valid, not of the Union

W nmay now enbellish this brief judgnent wth sone
t ext - book references and citation of rulings.

Is the firma person or a mere shorthand nanme for a
collection of persons, comercially convenient but not
legally recognised? Under s. 3 of the Partnership Act it is
not a person, but a relationship anong persons. Lindley, on
Partnership, (2) has this:

"The firmis not recognised by English
| awyers asdi stinct fromthe nmenbers conposing
it. I n taking partnership accounts and in
adm ni st ering partnership assets, courts
have to sone extent adopted the nercantile
vi ew, and actions may now, ‘speaking generally,
be brought by or against partners in the nane
of their firm but, speaking generally, the
firm as such has no legal recognition. The
law, ignoring the firm |ooks to the partners
conposing it; any change anpongst them destroys
the identity of the firm what is called the
property of the firmis their property, and
what are called the debts and liabilities | of
the firm are their debt s and their
liabilities. |In point of law,. a partner my
be the debtor or the creditor of hi s
copartners, but he cannot be‘either debtor or
creditor of the firmof which he is hinself a
menber, nor can he be enployed by his firm
for a man cannot be his own enployer.”

The Indian | aw of partnership is substantially the “sane
and the reference in counsel’s submi ssions to the Scottish
view of a firmbeing a legal entity is neither here nor
there. Primarily our study rmust zero on the Indian Partner-
ship Act and not borrow courage fromforeign systemns. In
Bhagwanji Mrarji Gokuldas(3) the Privy’ Council ruled that
the Indian Partnership Act went beyond the English Partner-
ship Act, 1890, the lawin India. attributing personality to
a partnership being nore in accordance with the |aw of Scoff
and. Even so, Sir John Beaunont, in that case, pointed out
that the Indian Act
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(1) (1964) 51 1.T.R 467. (2) 12th Edition p. 28;
Sweet & Maxwel | .
(3) AI.R 1948 P.C. 100=(1948) 18 Conp. Cas. 205, 209.

117
did not make a firma corporate body. Moreover., we are not
persuaded by that ruling of the Privy Council, particularly

since a pronouncenent of this Court in Dulichand(1l) strikes
a contrary note. W quote:

"In sone systens of law this separate
personality of a firmapart fromits nenbers
has received full and formal recognition as,
for instance, in Scotland. That is, however,
not - the English comobn | aw conception of a
firm English |awers do not recognise a firm
as an entity distinct from the menber s
conposing it. 'Qur partnership lawis based
on English law and we have also adopted
notions of English |awers as regards a
partnership firm"

The life of the Indian | aw of partnership depends on
its own . terns although habitually courts, as a hangover of
the past, have beenreferring to the English law on the
point. The matter is concluded by the further observations
of this Court:

"It is clear from the f or egoi ng
di scussion that the llaw, English as well as
I ndi an, has, for sone specific purposes, sone
of which are referred to above, relaxed its

rigid noti ons and ext ended a l[imted
personality to a firm Nevert hel ess, the
general — concept of a partnershinp, firmy
established in both systens of law, still s
that a firmis not an entity or ’'person’ in
law  but i's nerely an associ ation of
individuals and a firm name is only "a

collective name of those individuals who
constitute ‘the firm In other words, a firm
nane is nerely an expression, only a - conpen-
di ous node. of designating the persons who
have "agreed to carry on busi ness in
partnership. According to-the principles  of
Engl i sh jurisprudence, which we have adopted,
for the purposes of determining legal rights
"there is no such thing as a firmknown to the

law as was said by JanesL.J., in Ex parte
Corbett: In re Shand (1880) 14 Ch. D. 122,
1. 26). In these circunstances to inmport the

definition of the word "person’ occurring in
section 3(42) of the GCeneral ~ Causes Act,
1897, into section 4 of t he I ndi an
Part nership Act will, according to |awers,
Engl i sh or Indian, be totally | repugnant to
the subject of partnership law as they know
and understand it to be."

I n Narayanappa(2) the view taken by this Court accords wth

the position above stated.

The necessary inference fromthe prenise that a partner-
ship is only a collective of separate-persons and not a
| egal person in itself lends to the further conclusion that
the salary stipulated to be paid to a partner fromthe firm
is inreality a node of division of the firms profits, no
person being his own Servant in law since a contract of
service postul ates two different persons.

(1) [1956] S.C.R 154. (2) A/.R 1966 S.C. 1300,
1303.
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Counsel for the respondent cited the ’'Australian |ncone
Tax Law and Practice’ by F.C. Bock and F.F. Mannix(1l) in
support of the proposition that a partner’s salary is but
a portion of the profits:

"It follows that where the partnership
i ncome consists of inconme fromproperty, the
salary is also inconme fromproperty."

In an early Madras case Conm ssioner of |ncone-tax
v.B.S. Mnes(2) the Madras Hi gh Court had held, with refer-
ence to the 1918 Incone-tax Act: "W have no hesitation in
answering that the drawi ngs of the partners, by whatever
nane they are described, are part of the profits and there-
fore taxable", the question raised being one with reference
to the character of salaries paid to partners.

O her cases fromother Hi gh Courts have , been brought to
our notice but strong reliance was placed on Ramikla
Kot hari (3) of this Court for reaching the conclusion that
the business of a firmwas business of the partners, that
the profits of the firmwere profits of the partners and
that the expenditure incurred by partners in earning such
share was adni ssible for deduction in arriving at the tota
i ncome under s. 10(1).

Contrary views are not wanting in some rulings, but a
cat al ogue /of cases on the other side nay be productive O
confusion  and not resolution of conflict. W abstain from
that enterprise and confine ourselves to the statement of
the I aw that al though, for, purposes of the Income-tax Act,
a firmhas certain attributes simulative of personality, we
have to take it that a partnershipis not a person but a
plurality of persons.

Conming to basics over again, this  Court, in Karintha-
ruvi Tea Estates(1) and in Anglo-Anmerican Direct Tea Trad-
ing Co.(5) has set out the nature of and manner of assess-
ment of conposite income-tax derived by the sale of tea:

"I'n Karintharuvi Tea Estates Ltd. .
State of Kerala this Court hel d t hat
Expl anation 2 to section 5 of the  Kerala

Agricultural . lncome-tax Act added in 1961
di sal | owi ng certain deducti ons i'n t he
conputation of —agricultural incone” did not
apply to computation-of agricultural ~income

derived fromtea plantations. The reasons for
this conclusion may be summari sed thus: The
definition of agricultural income in _the
Constitution and the Indian 1ncome-tax Act,
1922, is bound up with rule 24 of the /[ ncone
Tax Rul es, 1922. Income derived fromthe sale
of tea grown and manufactured by the seller is
to be conputed under rule 24 as if it were
incone derived frombusiness in accordance
with the provisions of section 10 of the
I ndi an I ncone-tax Act. The Expl anation to

(1) 1968 Edn. Vol. 3, p. 3092. (2)
(1922) 11.T.C. 176, i77 (F.B.).

(3) (1969) 74 |.T.R57 (S.C). (4)
[1963]. Supp. I, S.C R 823.

(5) (1968) 69 I.T.R 667, 672.

119
section 2(a)(2) of the Kerala Act adopts this
rul e of computation. O the incone SO
conputed, 40 per coat, is to be treated as
income liable to inconme-tax and the other 60

per cent only is deemed to be agricultura
income wthin the neaning of that expression




http://JUDIS.NIC IN

SUPREME COURT OF | NDI A

Page 9 of 11

in the Income-tax Act. The power of the State
| egislature to nake a law in respect of taxes
on agricultural incone arising from tea
plantations is linmted to legislating wth
respect to agricultural incone so determ ned.
The |legislature cannot add to the amount of
the agricultural income so determned by
disall owing any item of deductions allowable
under rule 24 read with section 10(2) (xv) of
the Indian Incone-tax Act. Explanation 2 to
section 5 of the Kerala Act if applied to
income fromtea plantations would create an
agricultural inconme which is not contenplated
by the Income-tax Act and the Constitution and
would “be wvoid, and it should therefore be
construed not to apply to the conputation of
i ncome fromtea plantations.”

In Tea Estate India(l) this Court summarised
the scope and inplications of r. 24:

“I'ncome which is realised by sale of tea
by a tea conpany which grows tea on its |and
and thereafter subjects it to manufacturing
process in its factory is an i ntegrated
i ncome. Such inconme consists of two elenents
or conponents. One elenment or conponent
consists of the agricultural inconme which is
yielded in the form of green | eaves purely by
the | and over which tea plants are grown. The
second el enent or component consists of non-
agricul tural income which.is the result of
subj ecting green | eaves which are plucked from
the tea plants grown on ‘the land to a
particul ar manuf acturing process in t he
factory of the tea conpany. Rul e 24 prescribes
the formulla which should be adopted f or
apportioning the incone realised as a result
of the sale of tea after it is grown and
subj ected to the nanufacturing processin the
factory. Sixty per cent is ‘taken to be

agricultural incone and the sane consi'sts of
the first element or conponent, while 40 per
cent represents non-agricultural —income and
the sanme conprises the second elenent or
conponent .

We are "fortified in t he above

conclusion by two decisions of this Court in
the cases of Karintharuvi Tea Estate Ltd. /v.
State of Kerala (supra) 'and Anglo-Anerican
Direct Tea Trading Co. Ltd. v. / Conmi ssioner
of Agricultural Incone tax (supra). In the
case of Karintharuvi Tea Estates Ltd. (supra)
it was observed while dealing with the incone
derived from the sale of tea grown and
manufactured by the seller in the context ~/ of
rule 24:

"Of the incone so conputed, 40 per cent
is, wunder rule 24, to be treated as incone
liable to inconme-tax and it would
(1) 1976) 103 I.T.R 785, 795.

120

follow that the other 60 per cent only will be
deened to be "agricultural inconme’ within the
nmeani ng of that expression in the Incone-tax
Act . "

In the case of Anglo-Arerican Direct Tea
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Trading Co. Ltd. (supra) the Constitution
Bench of this court held that income from the
sale of tea grown and nanufactured by the
assessee is derived partly from business and
partly fromagriculture. This inconme has to be
conputed as if it were incone from business
under the Central I|nconme-tax Act and the Rul es
nade t hereunder. Forty per cent of the incone
so conputed is deenmed to be incone derived
from business and assessable to non-
agricultural income-tax. The balance of 60
per cent of the income so conputed is
agricultural incone within the neaning of the
Central |ncome-tax Act."

It follows that by statutory dichotony, 60%of the tea
inconme is agricultural in character and central incone-tax
cannot break into its.inviolability. This conceded, the
flexi bl e arrangement anong partners regarding distribution
of this sum may take nmany forns but the essentia
agricul tural character and consequential |egislative inmuni-

ty_ cannot be | ost because of tags and |l abels: ’'That which
we call a rose, By any other name would snmell as sweet’.
Needl ess to say, the position is different i f t he
situation.-i's of a stranger--not a partner--drawing a sal-
ary.

Wth ideological clarity, this |legal position has been
set forth by a |earned author whomwe refer(1l) to (by no
nmeans, rely on) conpendious as his sunmmary is:

"Any i nterest, salary, bonus, com ssion
or_ renmuneration paidby afirmto any of
its partners cannot be deducted by the firm
as an expenditure in its profit-conputation
The reason is this: ~The partners in a firm
are ultimately entitled to the entire profits
of the firm according to their shares in the
busi ness. Therefore, the entirety of such
profits should be brought to charge and no
portion be exenpted by giving the sane away
to a partner as his salary, bonus, conmission
remuneration or -interest. A partner i's bound
to find the necessary finances for the
partnership and hence any interest on capita
supplied by the partner is not deductible. A
partner’s rendering services to  the firm
stands on the sane footing as his providing
capital; only instead of in nmoney, in /kind.
Further, no renuneration is permssible to' a
partner for his rendering services to the
firm since the carrying on of the business of
the partnership is a primary duty which, al
the partners, or sone of the partners acting
for all, are required to do by the Ilaw
relating to partnership.

The matter may be | ooked at another way
too. In law, a partner cannot be enployed by
his firm for a nman can-

(1) Law of Inconme-tax by A C  Sanpath
lyengar, 6th Edn., 1973--pp. 10631064 (Vol.
).
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not be his own enployer. A contract can only
be bilateral and the same person cannot be a
party on both sides, particularly in a
contract of personal enploynent. A supposition
that a partner is enployed by the firm would




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 11 of 11

i nvol ve that the enployee nust be | ooked upon
as occupying the position of one of his own
enpl oyers, whi ch is legally inpossible.
Consequently, when an arrangenment is made by
which a partner works and receives suns as
wages for services rendered, the agreenent
should in truth be regarded as a node of
adjusting the anount that nust be taken to
have been contributed to the partnership’'s
assets by a partner who has made what is
really a contribution in kind, instead of
contri bution in noney. Hence, al | the
af oresai d paynents are non-deductible.”

The contrary view favoured by Mat hew
(supra) proceeds on the follow ng reasoning:

“Though for purposes of conputation of
i ncome hi.s share incone of the firmis clubbed
along with the allowance and conm ssion, it is
obvious that the character of the receipt of
the latter amounts, though related to the
busi ness, ~cannot be said to partake of the
sane character of their receipt by the firm
The assessee who is a nmnhaging partner was
entitled to receive the amount not by virtue
of the relationship between himand the other
nenbers of the firmas partners but by virtue
of the special agreenent between the partners
by which his services to the partnership were
agreed to be renunerated.”
(p.

471)

We regard this conclusion as unsound, the source of the
error being a failure to appreciate that the salary of a
partner is but an alias for the return, by way of profits,
for the human capital--sweat, skill and toil ‘are, in our
socialist republic, productive investnent---he has brought
in for cormmon benefit. The imredi ate reason for paynent of
salary was service contract but the causa causans is part-
ner shi p.

We dismiss the appeals. Wen this Court, as the apex
adj udi cator declaring the aw for the country and  invested
with constitutional credentials under Art. 141, clarifies a
confused juridical situation, its substantial role is of
legal nentor of the nation. Such is the spirit of the
ruling in Trustees of Port, Bonmbay(1). If parties have been
fair, the costs of the litigation nust come out of the
nati onal exchequer, not out of as party’ s purse. We /direct
both sides to bear their costs throughout.

P.B.R Appeal s di s-
m ssed.

(1) [1974] 4 S.C.C 710
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