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ACT:

Bonbay Rents, Hotel and Lodgi ng Houses Rates Contro
Act, 1947, s. 12--Protection agai nst eviction--Scope of s.
12 (1)--"May" in 12(3) (a) whether mandatory--Protection of
12(3) (h) when available--S. 12, Explanation, ef f ect
or--"Standard rent"--Meaning of --Revisional Jurisdiction of
H gh Court when exercisable--Code of Civil Procedure /1908
(Act 5 of 1908), s. 115.

HEADNOTE:

The Appel |l ant was the tenant of the respondent

occupyi ng

The

of the latter premses at a nonthly rental of Rs. 70.
appel l ant appealed to the Gvil Judge for fixing standard
rent under s. 11(1) and for specifying interimrent under s.
11(3) of the Bonbay Rents, Hotel and Lodging House Rates
Control Act, 1947 and deposited a certain anobunt to the
credit of the respondent. Subsequently the respondent filed
a suit before the Civil Judge for evicting the appellant on
the ground of non-paynent of rent. The Givi

158

Judge ordered the appellant to deposit the arrears of rent
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at the rate of Rs. 51 per nmonth within 15 days. He
substantially conplied with his order. The two proceedings
were anml gamated. The Civil Judge fixed the standard rent
at the rate of Rs. 50 per nmonth and dism ssed the suit for
eviction on the ground that the appellant was willing to pay
the standard rent within the neaning of s. 12 of the Act.

In appeal the District Court fixed the standard rent Rs.
70 per nensem and found that since the appellant had
conplied with the order to deposit arrears and since he was

ready and willing and ready to pay standard rent he
confirmed order of the |lower court order of disnissing of
the suit.

The respondent took the matter in revision before the
H gh Court under s. 115 Code of Civil Procedure, 1908. The
H gh Court reversed the order of the District Court and
directed eviction on the-grounds that appellant was not
ready and willing to pay the standard rent, that he had not
deposited the standard rent at the rate enhanced by the
District Court and that he had not paid the interimrent at
the rate fixed by the trial Court.

Hel d: (i) Section 12 (1) of the Act applies to a tenant
who continues to remmin in occupation even after the
determ nation of the contractual tenancy. Such a tenant s
entitled to claimprotection fromeviction against eviction
so long as he is willing and ready to pay the standard rent
and pernmitted increases and observe ot her conditions under
the Act. This protection is subject to the provisions of s.
13 and to the limtations contained in s. 12(2) and s. 12(3)
(a). The expression "may" in s. 12(3) (a) has a nmandatory
content: if the conditions of this clause are fulfilled the
court is bound to pass a decree in ejectnment -against the
t enant . Bhai ya Punyal al Bhagwandin v. Bhagwat ' prasad,
[1963] 3 S.C. R 312.

(ii) The power to fix standard rent i's exercisable under
s. 11(1) alone. To bring his claimwthin s. 12(3) (b) the
tenant nust pay or tender the standard rent fixed by the
court and permtted increases on or before the first day of
hearing or on before such other date fixed by the court.
The anmount of costs has to be paid or deposited only if the
court so directs. If in appeal the standard rent is
enhanced the appeal court may fix a date for paynment of the
difference and if the tenant pays the difference on or
before the day so fixed he will be entitled to get the
protection of s. 12(3) (h).

(iii) Explanation to s. 12 erects a rule of evidence.
If the tenant pays or tenders regularly the interim rent
specified by the court till the disposal of the suit the
court is bound to presune that the tenant is at the date of
the decree ready and willing to pay the standard rent’ and
permtted increase. The expression "standard rent" in s.
12(3) (b) shall not however to be equated with  "interim
rent" ins. 11 (3). There is nothing ins. 12 to 'support
the contention that the dispute concerning standard rent
contemplated by cl. (b) of sub-s. (3) is one which nust  be
rai sed before service of notice under s. 12(3).

159

(iv) The District Court ought to have before disposing
of the appeal fixed a date for payment of the difference
between the standard rent due and the ampunt actually
deposited in court. The error committed by the District
Court was however only technical

Hel d, further the Hi gh Court in exercise of its power
under s. 115 Code of Civil Procedure had no authority to set
aside the order of the District Court nerely because it was
of opinion that the judgment of the District Court was
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assailable on the ground of error of fact or even of |aw
The Hi gh Court nay exercise its power under that section
only if the subordinate court has acted w thout jurisdiction
or has failed to exercise its jurisdiction or has acted with
material illegality or irregularity.

Bal akri shna Udayar v. Vasudeva Aiyar, L.R 44 1.A
261, Rajah Amr Hassan Khan v. Sheo Baksh Singh, L. R 11
I.A 237, Joy Chand Lal Babu v. Laksha Chaudhury, L.R 76
. A 131, distinguished.

Mani ndra Land and Building Corporation v. Bhutnath
Bannerjee, [1964] 3 S.C.R 495.

JUDGVENT:
ClVIL APPELLATE JURI SDI CTI.ON:- Civil Appeal No. 470 of 1963.
Appeal by special leave fromthe judgment and decree
dat ed August 14, 1962, of the Qujarat H gh Court in Revision
Application No. 425 of 1960.
S.T. ' Desai, ~B. Parthasarathy, J.B. Dadachanji, QOC
Mat hur and Ravi nder Narain, for the appellant.
N.C. Chatterjee and MV. Coswani, for the respondent.
Cct ober 22, 1963. The Judgnent of the Court was

del i vered by
SHAH J.--Haji @l amabi Haji Saf i bhai - - herei nafter
called "the plaintiff’--is the owner of certain premses in

the town of Baroda, and Vora Abbasbhai-hereinafter called
"the defendant’--occupies the premises as plaintiff’'s tenant
on a monthly rental of Rs. 70. By notice dated Decenber 1
1956 which was served on Decenber 3, 1956,  the plaintiff
called upon the defendant to deliver possession of the
premses alleging that the latter had failed to pay rent
since October 1, 1955. The defendant by his letter dated
December 7, 1956 contended that he had paid rent 'at the

agreed rate till April 1, 1956, and that he was entitled to
get credit for Rs. 200 being the

160

costs incurred by himfor "electric-installation® in the

prem ses nade with the plain. tiff’s consent, and that the
rent stipul ated was excessive.

On January 5, 1957 the defendant noved the Cvil Judge,
Juni or Division, Baroda under s. 11(1) of the Bonbay Rents,
Hot el and Lodgi ng House Rates Control Act, 1947, called for
the sake of brevity "the Act’, for an order fixing the
standard rent of the premnises occupied by himand also for
an order under s. 11 (3) specifying interimrent. By letter
dated January 7, 1957 the defendant informed the  plaintiff
about the application noved by him and requested the
plaintiff to appear in the proceeding, and expressed his
willingness to pay such anpbunt as the Court ordered him to
pay. On January 8, 1956 the defendant deposited “in Court
Rs. 500 to the credit of the plaintiff. On January 27, 1957
the plaintiff instituted a suit in the Court of the G vi
Judge, Junior Division, Baroda, for a decree in ejectnent on
the ground of non-paynent of rent. On February 14, 1957 the
defendant applied to the Court for an order specifying the
rate at which interimrent nmay be deposited in Court so |ong
as the standard rent of the suit property was not fixed, and
submitted that the dispute between the parties related to
fixation and paynment of standard rent, and that w thout
prejudice to his contentions he was ready to deposit the
amount ordered by the Court. The Civil Judge on the sane
day ordered: "The defendant to deposit the arrears at the
rate of Rs. 51 per nonth within 15 days from today."
Pursuant to this order the defendant deposited Rs. 200 on
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March 2, 1956 to the credit of the plaintiff and deposited
diverse other suns fromtinme to tinme which by February 11
1958, aggregated--taking into account the anpbunt of Rs. 500
deposited on January 8, 1956 to Rs. 1,479. No further steps
it appears were taken in the application noved by the
defendant under s. 11 for fixation of standard rent but
proceeding was analgamated with the suit as the enquiry
about the appropriate standard rent had also to be nmde
in the suit.
161

On March 28, 1958, the GCivil Judge, dismissed the
plaintiff’s claimfor a decree in ejectnent. In the view of
the Court the standard rent of the premises was Rs. 50 per
nonth, that the defendant had paid the stipulated rent upto
April 1, 1956 and that he was entitled to credit for Rs. 150
expended by him3 with the consent of the plaintiff for
"electric-installation” “in the prenmises occupied by him
Taking ~into account the aggregate anount deposited, the
Court ' hel'd that the defendant was not liable to be evicted
for non-paynent of standard rent and that in any event it
was established that the defendant was ready and willing to
pay the amount of standard rent and permitted increases
within the neaning of 's. 12(1) of the Act.

In appeal the District Court held that the "proper
standard rent" of 'the prem ses was Rs. 70 per nonth, that
rent had not been paid by the defendant since Cctober 1
1955 and that the defendant was not entitled to get credit
for’ Rs. 150 spent by himfor’ 'electric installation"- But
the [|earned Judge held that by depositing, pursuant to the
order of the Court of First~ Instance, interim rent as
ordered, the defendant had conplied with the requirenents of
s. 12(3) (b), and that he had otherw se proved his readi ness
and wllingness to pay the ambunt of standard rent and
permitted i ncreases. The District Cour t accordi ngly
confirmed the decree of the Trial Court, insofar as it
related to the <claimfor possession and nodified it in
respect of the quantum of  standard rent, and the
consequenti al adjustnent of the anbunts deposited i'n Court.
The High Court of GQujarat in exercise of its jurisdiction
under s. 115, Code of Civil Procedure reversed the decree of
the District Court, and ordered the defendant "to hand over
vacant and peaceful possession of the premses to  the
plaintiff wthin four nonths fromthe date of the _order".
In the View of the Hi gh Court the defendant was not ready
and willing to pay the standard rent and permitted increases
at the date of the suit and that he did not conply
1 sCl/64--11
162
with the requirenents of s. 12(3) (b) of the Act, because he
had not deposited in Court the ampbunt of standard rent at
the rate determined by the order of the District Court and
had not paid even the interimrent at the rate fixed by the
Court of First Instance and that he had not paid costs of
the suit which he was bound under s. 12(3) (b) to pay.

Section 12(1) of the Act confers, subject to certain
provisions contained in s. 13, protection upon tenants. It
provi des:

"A landlord shall not be entitled to the
recovery of possession of any prem ses so |ong
as the tenant pays, or is ready and willing to
pay, the amunt of the standard rent and
permtted increases, if any, and observes and
perfornms the other conditions of the tenancy,
in so far as they are consistent wth the
provisions of this Act."
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The clause applies to a tenant who continues to remain
in occupation after the contractual tenancy is determ ned:it
does not grant a right to evict a contractual tenant without
determination of the contractual tenancy. Protection from
eviction is claimble by the tenant even after determ nation
of the contractual tenancy so long as he pays or is ready
and wlling to pay the ambunt of the standard rent and
permtted increases and observes and perforns the other
condi tions of the tenancy consistent with the provisions of
the Act.

The premises in question are situated wthin t he
territory of the former State of Baroda and by virtue of s.
3 of the Bonbay Merged States (Laws) Ordinance VI of 1949
and the Bonbay Act IV of 1950 called the Bonbay Merged
States (Laws) Act, 1950 which extended the Bonbay Rents,
Hotel and Lodgi ng House Rates (Control) Act, LVII of 1947,
to the territory of Baroda, the definition of ’standard

rent’ Jdn.relation toany prem ses for purposes residentia
or nonresidential was enacted by s. 5 cl. (10A). The cl ause
provi des:
163

"*Standard rent’ in relation to any

prem ses |et for the purpose of residence or
for non-residential purpose neans:
(a) where the standard rent is fixed by the
Control/ler under the House Rent Control Order,
1947, mde by the Baroda Government, such
standard rent, or
(b) where the standard rent is not so fixed,
subj ect .to the provisions of section 11-
(i) the rent at which the premses were
| et on the specified date, or
(ii) where they “werenot let on the
specified date, the rent at which they were
| ast | et before that date, or
(iii) where they were first let after the
specified date, the rent at which they were
first let, or
(iv) in any of these cases specified in
section 11, the rent fixed by the Court:
Provided that an increase inrent nade
in operation imediately before the 30th  day
of July 1949, in accordance wi th t he
provisions of the said House Rent~ Contro
Order, 1947, shall be deenmed to be-included in
the standard rent."
The expression ’specified date’ was defined in cl. (10) as
meaning the first day of January, 1943, in ‘the case of
prem ses let for the purpose of residence and the first’' day
of January 1944 in the case of prenmises let for/ non-
resi dential purpose.

Where standard rent is not fixed under el. (a) in sub-s.
(10A) of s. 5 recourse nmust ordinarily be had to the Court
for fixation of standard rent, under s. 11 of the Act.
Section 11 provides:

“"(1) In any of the followi ng cases the
Court may, upon an application nmade to it for
that purpose, or in any suit or proceeding,
fix the standard rent at such anmount as,
having regard, to the provisions of this Act
and the circunstances of the case, the Court
deens j ust--
164
(a) where any premises are first let after
the first day of Septenmber 1940, and the rent
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at which they are so let is in the opinion of
the Court excessive; or
(b) where the Court is satisfied that there
is no sufficient evidence to ascertain the
rent at which the prem ses were let in any one
of the cases nmentioned in sub-clauses (i) to
(iii) of clause (b) of sub-section (10) of
section 5; or
(c) where by reason of the prenises having
been let at one tinme as a whole or in parts
and at another tine in parts or as a whole, or
for any other reasons, any difficulty arises
in giving effect to this Part; or
(d)where any prem ses have been or at let
rent free or at a nonminal rent or for sone
consi deration in addition to rent; or
(e) where there is any dispute between the
| andl ord” and the tenant regarding the anount
of standard rent.
"(2) If there is any dispute between the
I'andl ord and the tenant regardi ng the anount
of permitted increases the Court nay determn ne
such anount.
(3) If an application for fixing the
standard rent or for determning the permtted
i ncreases is nade by a tenant who has received
a notice fromhis | andlord under sub-section
(2) ‘of section 12, the Court shall forthwith
make an order specifying the anmount of rent or
permtted increases to be paid by the tenant
pendi ng t he final deci si on of =t he
application, and a copy of such order shall be
served upon the |andlord."
(On account of sone oversight the section has not. been
amended in its application to the merged territory of Baroda
to make it consistent with the provisions of the Bombay Act
IV of 1950. 1In cl. (b) reference should have been made to
sub-s. (10A) and not sub-s. (10). But that is a nere
drafting error.) Section 11 authorises the Court to fix
standard rent on an
165
application made for that purpose, or in any suit  or
proceeding when for deciding it is necessary to do so.
Standard rent is fixed by the Court at such ampunt -as havi ng
regard to the provisions of the Act and the circunstances of
the case, the Court deens just. Cause (2) authorises the
Court to fix the amount of permitted increases. By el. (3)
the Court is required in an application noved by the tenant
for fixing the standard rent and pernitted increases, after
he has received a notice under s. 12(2), forthwith to rmake
an or der specifying the amount of rent whi-ch nmay
appropriately be called interimrent, pending the | fina
determ nation of standard rent. The reason of the rule
contained in this clause is obvious: it is to prevent a
tenant from nmaking an application for fixation of standard
rent a pretext for refusing to pay rent to the |landlord.
But by an order nmade under sub-s. (3) the Court nerely
specifies t he amount of rent payabl e pending the
determ nation of standard rent: the Court thereby does not
fix standard rent within the meaning of s. 5(10A) (iv).

The protection given by sub-s. O of s. 12 is subject
to the provisions of s. 13 and also subject to certain
[imtations and restriction procedural as wel | as
substantive contained in s. 12. Sub-section (2) of s. 12
provi des:
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"No suit for recovery of possession
shall be instituted by a landlord against a
tenant on the ground of non-paynent of the
standard rent or permitted increases due,
until the expiration of one nonth next after
notice in witing of the demand of the
standard rent or permtted increases has been
served upon the tenant in the nanner provided
in section 106 of the Transfer of Property
Act, 1882."
It enacts a restriction upon the right of the landlord to
sue the tenant in ejectnent on the ground of nonpaynment of
standard rent or permtted increases, by requiring him to
give one nore opportunity to the tenant to pay rent due by
him dause (3) (a) of s. 12

166
specifies the circunstances in which the tenant is deened to
forfeit the protection. 1t provides:

"Where the rent is payable by the nonth
and there is n.o dispute regarding the anount
of standard rent or permitted increases, if
such rent or increases are in arrears for a
period of six nonths or nore and the tenant
negl ects to rmake paynment thereof wuntil the
expiration of the period of one nonth after
notice referred to in sub-section (2), the
Court nmay pass a decree for eviction in any
such suit for recovery of possession."”

In the context the expression "may" has a mandatory content:
if the conditions of the clause are fulfilled the Court is
bound to pass a decree in ejectnent against tenant: Bhai ya
Punyal al Bhagwandin v. Bhagwatprasad(1l). Clause (3) (b)
provi des:

“"In any other case, no decree for
eviction shall be passed. in any such suit if,
on the first day of hearing of the suit or on
or before such other date as the Court nay
fix, the tenant pays or tenders in Court the
standard rent and permtted increases then due
and thereafter continue to pay or tender in
Court regularly such rent and permtted

increases till the suit is finally decided and
al so pays costs of the suit as directed by the
Court."

The clause deals with cases not failing within cl. (3) (a)
i.e. cases (i) in which rent is not payable by the nonth
(ii) in which there is a dispute regarding the standard rent
and permtted increases, (iii) in which rent is not due for
six nmonths or nmore. |In these cases the tenant . may ¢l aim
protection by paying or tendering in Court on the first day
of the hearing of the suit or such other date as the ' Court
may fix, the standard rent and pernitted increases and
continuing to pay or tender in Court regularly such rent and
permtted increases till the suit is finally decided and
al so by paying costs of the suit as directed by the Court.
What the tenant has to pay or tender in

(1) [1963] 3 S.C R 312

167

Court to comply with the condition of cl. (b) of sub-s. (3)
is standard rent and permtted increases, and the Court has
under cl. (b) of sub-s. (1) nerely the power to fix the date
of payment or tender, and not the rate at which the standard
rent is to be paid. Power to fix the standard rent of
prem ses is exercisable under s. 11(1) alone. To bring his
claim withins. 12(3)(b) the tenant must pay or tender the
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standard rent and permitted i ncreases on or before the first
day of hearing, or on or before such other date as the Court
fixes, and al so costs of the suit as nay be directed by the
Court. It may be noticed that the statute inposes upon the
tenant obligation to pay or deposit the anobunt of costs if
the Court so directs, and not otherwi se. The observation
made by the High Court to the contrary, viz:

"It is, therefore, clear that the tenant in order to be
entitled to claimthe protection of s. 12(3)(b) nust deposit
costs of the suit along with the arrears of standard rent

and permtted increases " is in our j udgment
err oneous.
But in the practical working of «cl. (3) (b) sone

difficulty nmay arise. Were there is no dispute as to the
amount of standard rent or permtted increases, but rent 1is
not payable by the nopnth, or the rent is not in arrears for
six nonths, by paying or tendering in Court the standard
rent and the permtted increases and continuing to pay it
till the 'suit is finally decided the protection granted by
the clause is made effective. Were there is a dispute as to
the standard rent, the tenant would not be in a position to
pay or tender the standard rent, on the first date of
heari ng, and fixing of another date by the Court for
payment or tender would be ineffectual, until the standard
rent is fixed. The Court would in such. a case on the
application of the tenant, take up the dispute as to
standard rent in the first instance, and having fixed the
standard rent, call upon the tenant to pay or  tender such
standard rent so fixed, on or before a date fixed. |If the
tenant pays the standard rent fixed, on or before the date
specified, and continues to pay or

168
tender it regularly till the suit is finally decided, he
qualifies for the protection of cl. (3) (b). If in an

appeal filed against the decree, the standard rent is
enhanced, the appeal Court may fix a date for paynent of the
difference, and if on or before that date the difference is
paid, the requirement of s. 12(3)(0) would be conplied with:
Clause (4) authorises the Court to pay to the 1andlord
out of the anpunt paid or tendered by the tenant, such
amount towards paynent of rent or permtted increases due to

himas the Court thinks fit. Then follows an Explanation
"I'n any case where there is a dispute as
to the ampunt of standard rent or —permtted
i ncreases recoverable wunder- this Act t he
tenant shall be deened to be ready and willing
to pay such amount if, before the “expiry of
the period of one nmonth after notice referred
to in sub-section (2), he nmakes an application
to the Court under subsection (3) of ~section
11 and thereafter pays or tenders the anount
of rent or pernmitted increases specified in

the order made by the Court."
The Expl anation enacts a rule of evidence. 1f after service
of the notice upon the tenant by the | andl ord under sub-s.
(2) of s. 12 the tenant nakes an application under sub-s.
(3) of s. 11 before the expiry of a nonth and thereafter
pays or tenders regularly the anpbunt of interim rent

specified by the Court till the disposal of the suit, the
Court is bound to presunme that the tenant is at the date of
the decree ready and willing to pay the standard rent and

permtted increases.

Section 12(3) (b) requires the tenant to pay the
standard rent, and not interimrent, and for the purpose of
that clause the expression "standard rent" may not be
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equated with "interim rent" specified under s. 11(3).
Conpliance with an order for paynment of interimrent is made
by the Explanation to s. 12conclusive evidence of the
readi ness and willingness to pay the standard rent, but that
by itself is not a ground for holding that the interim rent
whi ch

169

may be specified under sub-s. (3) of s. 11 is standard rent
fixed wunder sub-s. (1) of s. 11. It is true that the
statute requires the tenant to pay or tender in Court

standard rent at the rate which may still remain to be fixed
by order of the Court--such order itself being Iiable to be
varied or nodified by an order of a superior Court. But

that is not a ground for departing from the definition
supplied by the statute. The |legislature has prescribed
condi tions on which the tenant may qualify for protection of
his occupation, and one of the.inmportant conditions is the
readiness and wllingness to pay the standard rent and
permtted increases, which may be proved by obtaining an
order of _the Court fixing the rate of standard rent and
conplying therewith or by conplying with the Explanation to
s. 12 or otherwi se.

The cl ai m nade by the defendant fell within the termnms of
s. 12(3) (b) and not s. 12(3) (a). The defendant had
contended by his reply dated Decenber 7, 1956, to the notice
served by the plaintiff, that the contractual rent was
excessive: he had then raised the sane contention in the
application filed for fixation of standard rent and in his
witten statenent filed in the suit. There is nothing in s.
12 to support the contention raised by M.~ Chatterjee on
behal f of the plaintiff that the dispute concerning standard
rent contenplated by el. (b) of sub-s. (3) is one which nust
have been raised before service of the -notice under s.
12(2). The entire tenor of the section is against that
i nterpretation.

On the view we have expressed, the District Court was
apparently in error in assumng that by tendering in. Court
rent at the rate specified in the order dated February 14,
1957 the requirement of s. 12(3) (b) regarding -paynent or
tender of standard rent was satisfied. Standard rent for
the purpose of s. 12(3)(b) is such rent as is already
determ ned or may be finally determ ned unders. 11(1). ~ But
it turned out that the anpbunt deposited by the defendant
pursuant to the order of the Court was not |less than the

amount fixed by the Trial Court. It is true that the
def endant

170

did not continue to pay rent regularly till the suit. was

finally decided, and that deprived himof the  protection
under s. 12(3) (b). The District Court enhanced the
standard rent to Rs. 70 and directed adjustnent of ~ standard

rent against the ampunt paid in Court. That Court, it is
true, did not also strictly follow the requirenments of \ | aw,
but the defect was technical. The Court should have before

di sposing of the appeal fixed a date for paynment of the
difference between the Standard rent due and the anount
actually deposited in Court. Tile District Court also held
that the defendant had ot herw se established his readiness
and willingness to pay the standard rent.

The question which then arises: had the H gh Court
jurisdiction to set aside the order of the District Court in
exercise of its powers under s. 115 of the Code of GCivi
Procedure? The District Court on an erroneous view of s.
12(3) (b) held that the requirenents of that provision were
conplied with by the defendant, but it also held that having
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regard to the circunstances, the readiness and willingness
contenplated by sub-s. (t) was otherw se established. The
H gh Court had, in exercise of its powers under s. 115 Code
of Cvil Procedure, no authority to set aside the order
nmerely because it was of the opinion that the judgnent of
the District Court was assailable on the ground of error of
fact or even of law. Jurisdiction to try the suit was
conferred upon the Subordinate Judge by s. 28(1) (b) of the
Act, and the decree or order passed by the Subordi nate Judge
was by s. 29(1) (b) subject to appeal to the District Court
O the District in which he functioned, but all further
appeals were by sub-s. (2) of s. 29 prohibited. The power
of the H gh Court under 's. 115 Code of Civil Procedure was
not thereby excluded, but the exercise of that power is by
the terns of the statute investing it severely restricted.
The High Court may exercise its powers in revision only if
it appears that in-a case decided by a Subordinate Court in
whi ch no appeal lies thereto the Subordinate
171
Court has exercised a jurisdiction not vested in it by |I|aw
or has failed to exercise a jurisdiction so vested or has
acted in the exercise of its jurisdiction illegally or wth
material irregularity. As observed by the Privy Council in
Bal akri shna Udayar v. Vasudeva Aiyar(1):
L section (s. 115 of the Code
of Cvil Procedure) applies ‘to jurisdiction

al one, the irregular exercise or non-
exercise of it, or i1l egal “assunption of
it. The section i's not directed against
conclusions of ~|law or fact in which the

guestion of jurisdiction is not involved

Therefore if the Trial Court had jurisdiction to decide a
guestion before it and did decide it, whether it decided it
rightly or wongly, the Court had jurisdiction to decide the
case, and even if it decided the question wongly, it did
not exercise its jurisdiction illegally or with nmateria
irregularity: Rajah Amr Hassan Khan v. Sheo Baksh Singh(2).

M. Chatterjee for the plaintiff contended 'that the
District Court in declining to pass a decree in ejectnent
refused to exercise a jurisdiction vested in it by law, and
therefore the case fell within the terns of cl. (b) of s.
115. Counsel relied in support of his plea upon Joy Chand
Lal Babu v. Laksha Chaudhury and others(3). In Joy Chand
Lal's case(a), an application for relief under ss. 30 and 36
of the Bengal MneyLenders Act was disnmissed by t he
Subor di nate Judge on the view that the [ oan in question was
a conmmercial | oan which did not fall within the terms of the
Act. The Judge however proceeded to consider  whether. the
suit in which the application was nade was a suit to  which
the Act applied, and held that it was such a suit. The Hi gh
Court of Calcutta set aside the order. |n appeal the Privy
Council agreed wth the High Court that the Subordinate
Judge was bound, wupon his finding that the loan was a

conmer ci al loan, to dismiss the application wi-t hout
determ ning whether the suit was one to which the Act
appl i ed.

(1) L.R 44 1.A 261 (2) L.R 11 1.A 237

(3) LLR 76 I.A 131
172
Sir John Beaunont in dealing with the power of the High
Court observed:

"There have been a very | arge nunmber of
deci sions of Indian H gh Courts on s. 115, to
many of which their Lordships have referred.
Sone of such decisions pronpt the observation
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that High Courts have not always appreciated
that although error in a decision of a
Subordi nate Court does not by itself involve
that the Subordinate Court has acted illegally
or with material irregularity so as to justify
interference in revision under sub-s. (c),
nevert hel ess, if the erroneous deci si on
results in the Subordinate Court exercising a
jurisdiction not vested init by law or
failing to exercise a jurisdiction so vested,
a case for revision arises under sub-s. (a) or
sub-s. (b), and subs. (c) can be ignored."
The Privy Council distinguished between cases in which on a
wong decision the Court either assunes jurisdiction which
is not vested in it or refuses to exercise jurisdiction
which is vested in it by [aw, and those in which in exercise
of its jurisdiction the Court arrives at a conclusion
erroneous in law or in fact. In the forner class of cases
exercise /of ~revisional jurisdiction by the High Court s
perm ssible but not in the latter. This was pointed out by
this Court _in Manindra Land and Building Corporation v.
Bhut nat h Bannerjee and others(1l) wherein after referring to
the passage already quoted and another passage from the
judgrment in Joy Chand Lal’s case(2), the Court observed:
"These remarks are not applicable to the facts of the
present case. They apply to cases in which the |aw
definitely ousts the jurisdiction of the Court to try a
certain dispute between the partiesand not to cases in
which there is no such ouster of ~jurisdiction under the
provisions of any law, but where it is left to the Court
itself to determine certain natters as a result
(1) [1964] 3 S.C R 495, (2) L.H 76 |1.A 131
173
of which determination the Court has to pass a certain order
and may, if necessary, proceed to decide the dispute between
the parties. The distinction between the two classes of
cases is this. 1In one, the Court ‘decides a question of |aw
pertaining to jurisdiction. By a wong decision it clutches
at jurisdiction or refuses to exercise jurisdiction. /In the
other, it decides question within its jurisdiction. “In the
present case, the question whether there was a -sufficient
cause was exclusively within the jurisdiction of the Court
and the Court could decide it rightly or wongly."

Section 12(1) does not affect the jurisdiction of the Court
to entertain and decide a suit in ejectnent  against a
t enant . It merely confers a protection upon a tenant if
certain conditions are fulfilled, and cls. (2) (3) (a), (3)
(b) and the Explanation deal with certain specific cases in
whi ch readiness and willingness pay standard rent, nay
ei ther be presuned or regarded as proved. The decision of
the District Court that the tenant established or failed to
establish his readiness and willingness to pay the standard
rent does not affect the jurisdiction of the Court conferred
by |aw upon it, and by wongly deciding that a tenant is  or
is not entitled to protection, the Court does not assune to
itself jurisdiction which is not vested init by law or
refuse to exercise a jurisdiction which is vested init by

I aw. Nor does the Court by arriving at an erroneous
conclusion on the plea of the tenant as to his readi ness and
willingness act illegally or with material irregularity in

the exercise of its jurisdiction

The High Court was in error in setting aside the decree
of the District Court in exercise of the powers in revision
under s. 115 Code of Civil Procedure. The appeal rmust
therefore be allowed and the order passed by the District
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Court restored. If any amount has been deposited as
standard rent since the order passed by the District Court,
the sane should be paid over to the plaintiff at the rate of
174

Rs. 70 per nonth. We direct, having regard to t he
ci rcunmstances, that there shall be no order as to costs in
this appeal .

Appeal al | owed.




