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By an order dated 13th Cctober, 1999 in Sunrise
Associ ates v. Government of NCT of Delhi & Ors. (2000) 1
SCC 420, the decisions of this Court in H Anraj v.
Government of Tami| Nadu (1986) 1/SCC 414 as well as
Vi kas Sal es Tax Corporation & Anr. v. Conm ssioner of
Conmer ci al Taxes and Anr. (1996) 4 SCC 433 (in so far as
it affirmed the decision in the H “Anraj) have been referred to
this Bench for re-consideration.
The question in H Anraj was whether sales tax can be
| evied by States on the sale of lottery tickets. A bench of two-
Judges held that a lottery involved (i) the right to participate in
the lottery draw, and (ii) the right to win the prize, depending
on chance. The |earned Judges were of the opinion that while
the second right was a chose in action and therefore not
"goods’ for the purposes of the levy of Sales Tax, the first was a
transfer of a beneficial interest in noveable goods and was a
sale within the nmeaning of Article 366 (29-A)(d) of the
Constitution and consequently subject to sal es tax.

The i medi ate cause for the present reference was a
deci sion of the Hi gh Court of Delhi dated 17th July, 1998 in
Haryana State Lotteries v. CGovt. of NCT 1998 (46) DRJ 397
di sposing of a series of wit petitions which construed H
Anraj and held that lottery tickets were goods and are |iable
to sales tax under the Delhi Sales Tax Act, 1975. Several of the
wit petitioners before the Del hi H gh Court have chal |l enged
the decision of the Delhi H gh Court before this Court. |In the
appeal preferred by Sunrise Associates, the order of reference
was nmade on the prina facie view that there was no good
reason to split a lottery into two separate rights and,
therefore, the judgnent in H Anraj required reconsideration
Since in the case of Vikas Sales Corporation v.

Conmi ssi oner of Commercial Taxes (supra), a bench of
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three-Judges had agreed with the decision of H Anraj, it was
necessary that the appeal should be heard by a Constitution
Bench.

The rel evant provisions of |aw which formed the
background in the context of which the decision of H Anraj
was given are considered by us prior to assessing the
correctness of the decision. Entry 54 of List Il of the Seventh
Schedul e read with Article 246(3) of the Constitution gives the
States power to make laws with respect to "taxes on the sale
or purchase of goods other than newspapers subject to the
provisions of Entry 92(A) of List I". The meaning of the
expression "sal e of goods" was considered by a Constitution
Bench in the The State of Madras v. Gannon Dunkerley &
Co. Ltd. 1958 SCR 379. The question arose in connection
with assessnment of sales tax under the Madras General Sales
Tax Act, 1939 for the year 1949-50 on the value of materials
used by the respondent-assessee for the execution of a works
contract. The Constitution, although it defines ’'goods’ under
Article 366((12) as 'including all materials, commodities and
articles", contains no definition of the expression 'sale of
goods’. The Court held that the expression 'sale of goods’ in
the entry cannot be construed in its popul ar sense and it
must be interpreted in its legal sense. After considering
various authorities as well as the provisions of the Sal es of
Goods Act, 1930, the Court held that the expression 'sale of
goods’ is what it nmeans in the Sale of Goods Act, 1930. A
contract for the sale of goods, according to Section 4(1) of the
Sal e of Goods Act, 1930 "is a contract whereby the seller
agrees to transfer the property in-goods to the buyer for a
price".

Thi s cl assi cal- concept of sale was held to apply to the
entry in the legislative list in that there had to be three
essential conponents to constitute a transaction of sale before
tax could be inposed- nanely, (i) an agreenent to transfer title
(ii) supported by consideration, and (iii) an actual transfer of
title in the goods. In the absence of any one of these el enents
it was held that there was no sale. Therefore, a contract under
which a contractor agreed to set up a building would not be a
contract for sale. It was one contract, entire and indivisible
and there was no separate agreenment for sale of goods
justifying the levy of sales tax by the provincial |egislatures.
Parties could have provided for two independent agreenents,
one relating to the | abour and work involved in the erection of
the building and the second relating to the sale of the materia
used in the building in which case the |atter would be an
agreement to sell and the supply of materials thereunder, a
sal e. Were there was no such separation, the contract was a
conposite one and it was not classifiable as a sale.

The narrow definition put on the word "sal e" by Gannon
Dunkerl ey was followed by Courts in several cases excluding
ot her transactions such as hire purchase, long | eases etc. from
the scope of "sale" on the ground that one or nore of the three
conponents of sale were absent. Consequently Article 366 of
the Constitution was amended by introduction of C ause 29A
which is to the effect that "tax on the sal e or purchase of
goods" for the purposes of the Constitution would include six
particul ar transacti ons which were, by virtue of judicia
deci si on, excluded fromthe phrase. W are concerned with the
first class of transaction so included nanely:

(a) a tax on the transfer,
ot herwi se than in

pursuance of a contract, of
property in any goods for
cash, deferred paynent or
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ot her val uabl e
consi derati on;

XXX XXX XXX
XXX XXX XXX

and such transfer, delivery or supply of any
goods shall be deenmed to be a sale of those
goods by the person naking the transfer,
delivery or supply and a purchase of those
goods by the person to whom such transfer,
delivery or supply is nuade;

Therefore in order to constitute a deened sale within the
nmeani ng of Art. 366(29A) (a), there has to be 1) goods 2) a
transfer of property in the goods 3) valuable consideration
The requirenent of ‘an agreenent-for sale is not necessary for
constituting a sale under this sub-clause. The absence of any
one of 'these el ements woul d mean that the transaction far
frombeing a sale within the Gannon Dunkerley definition
woul d not -even be a deenmed sal e within the extended
definition of sale under Art. 366(29A) (a).

Fol l owi ng the Constitutional anmendnent, the States

amended their respective Sales Tax Laws to incorporate the
constitutional definition of tax on the sale or purchase of
goods. The States of Tam | Nadu and West Bengal were no
exception. The Tami| Nadu CGeneral Sales Tax Act 1959 and
the Bengal Finance (Sales Tax) Act 1941 were both anmended
to incorporate new definitions of 'sale’

Section 2(j) and Section 2 (n) of the Tam | Nadu Act

defined 'goods’ and 'sale’ as noted in H Anraj thus:

"2(j) ' Goods’ neans all kinds of novable

property (other than newspapers,

actionabl e cl ains, stocks and shares and
securities) and includes all materials,

commodities, and articles (including
those to be used in the fitting out

i mprovenent or repair of noveabl e

property); and all grow ng crops, grass or
things attached to, or formng part of the

| and which are agreed to be severed

bef ore sale or under the contract of sale;

2(n) 'Sale’ with all its granmatica
vari ati ons and coghate expressions
neans every transfer of the property in
goods (other than by way of a nortgage,
hypot hecati on, charge or pledge) by one
person to another in the course of

busi ness for cash, deferred paynent or
ot her val uabl e consi derati ons;

O her cl auses give extended neani ngs which are not
mat eri al .
Simlarly the expressions 'goods’ and 'sale’ were defined
in Section 2(d) and (g) respectively of the Bengal Act thus:
"2(d) 'goods’ include all kinds of
novabl e property other than
actionabl e cl ai ns, stocks, shares or
securities;

2(g) 'sale’ neans any transfer of
property in goods for cash or

def erred paynent or other val uable
consi deration.
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These definitions of 'goods’ reflect the definition of the
word in the Sal es of Goods Act, 1930 which reads:
"every kind of novable property other
than actionabl e cl ai s and noney;
and i ncludes stock and shares,
growi ng crops, grass, and things
attached to or formng part of the
 and which are agreed to be severed
bef ore sale or under the contract of
sal e".

Al'l these definitions exclude inter alia an actionable claim
fromthe definition of "goods". An "actionable claim' has in
turn been defined in Section 3 of The Transfer of Property Act,
1882 as neani ng:

"a claimto any debt, other than a debt
secured by nortgage of i nmoveabl e
property or by hypothecation or pledge of
noveabl e ‘property, or to any beneficia

i nterest in noveabl e property not in-'the
possessi on, either actual or constructive,
of the claimant, which the Cvil Courts
recogni ze as affording grounds for relief,
whet her such debt or beneficial interest be
exi stent, accruing, conditional or

conti ngent".

The deal ers’ (who were the appellants in H Anraj)

contention was that a lottery ticket was only a slip of paper or
menor andum evi denci ng the right of the holder to share in the
prize or the distributable funds and was nerely a conveni ent
node for ascertaining the identity of the winner. It was
contended that a sale of a lottery ticket was nothing nore than
a sale of a chance to win a prize, and therefore, it was nmerely a
contingent interest in noney. Alternatively it was submtted
that the lottery tickets were in fact actionable clains within
the neaning of Section 3 of the Transfer of Property Act, 1882,
and therefore, outside the definition of "goods" under the Sales
Tax Acts.

The Court in H Anraj cane to the conclusion that the

transfer of a lottery ticket upon consideration paid by the
purchaser was not a nmere contract creating an obligation or

right 1in personam between the parties, but was in the nature

of a grant. The Court noted the various definitions of the word
"lottery" in dictionaries and authoritative text books and

deci sions of the Courts and held that a lottery was conposed

of three essential elenments, nanely; 1) chance, 2)

consideration; and 3) prize. As we have nentioned earlier
according to the | earned Judges a sale of a lottery ticket
conferred on the purchaser two rights viz. a) the right to
participate in the draw and b) the right to claima prize

conti ngent upon the purchaser being successful in the draw

Both were held to be beneficial interests in noveable property,
the former "in praesenti”, the latter in futuro depending on the
contingency. To use the words of the Court: -

" Lottery tickets, not as physical articles,
but as slips of paper or menoranda

evi dence not one but both these

beneficial interests in noveable property
whi ch are obviously capabl e of being
transferred, assigned or sold and on their
transfer, assignnent or sale both these
beneficial interests are made over to the
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purchaser for a price\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005
...... the two entitlenments which arise on
the purchase of a lottery ticket are of a
di fferent character, inasnmuch as the right
to participate arises in praesenti, that is
to say it is a choate on perfected right in
the purchaser on the strength of which

he can enforce the holding of the draw,
while the other is inchoate right which is
to materialize in future as and when the
draw t akes pl ace dependi ng upon his

bei ng successful in such draw. Moreover,
on the date of the purchase of the ticket,
the entitlenent to participate in the draw
can be said to have been delivered into

the possession of the purchaser who

woul d be enjoying it fromthe time he has
purchased the ticket and as such it

woul d be a chose i npossession while the

ot her woul d"be an actionable claimor a
chose in action as has been held in

Jones v. Carter and King v. Connare

on whi ch counsel for the dealers relied. It
is thus clear that a transfer of the right to
participate in the /draw which takes place
on the sale of a lottery ticket would be a
transfer of beneficial interest in novable
property to the purchaser and therefore,
amounts to transfer of goods and to'that
extent it is no transfer of an actionable
claim to the extent that it involves a
transfer of the right to claima prize
depending on a chance it will be an

assi gnment of an actionable claim?"”

It was also said that :-

" If incorporeal right Iike copyright or an
intangible thing like electric energy can
be regarded as goods exigible to sales tax
there is no reason why the entitlenent to
aright to participate in a draw which s
beneficial interest in noveable property
of incorporeal or intangible character
shoul d not be regarded as 'goods’ for the
purpose of |evying sales tax. As stated
above lottery tickets which conprise such
entitlenent do constitute a stock-in-trade
of every dealer and therefore his

nmer chandi se whi ch can be bought and

sold in the market. Lottery tickets

conpri sing such entitlenent, therefore,
would fall within the definition of ’goods’
given in the Tam | Nadu Act and the

Bengal Act."

The Court al so rejected the subm ssion of the counsel for

the dealers that a sale of a lottery ticket does not involve the
transfer of any right. The contention was that just as a

conpany before it issues share capital does not hold any of the
shares which come to exist only in the hands of the

sharehol ders through subscribing for them so in the case of a
lottery the pronoter sponsoring it, does not have the right to
participate in the draw or the right to claimthe prize. Since
one cannot ’'transfer’ what one does not have, it was argued

that there was no 'transfer’ of any right by the pronoter to the
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purchaser of the ticket. The subm ssion was rejected on the
ground that the anal ogy was inapt as Joint Stock Conpanies
were governed by the provisions of the Conmpany’s Act and
Menor andum of Articles of Association of the Conpany’s
whereas the issue of lottery tickets was governed by raffle
schenes and the rules framed therefor by the pronoter
cont ai ning provi sions which were entirely different. Secondly,
the context in which lottery tickets were issued was different
fromthe context in which shares were allotted. Mreover it
was said that:-

"\ 005t he agreenent that comes into

exi stence as a result of the sale of a

lottery ticket by a pronoter to a buyer is

in the nature of a grant conferring the

two rights (the right to participate and

the right to claima prize) as distinct from

the right to receive or claima prize in

such draw, needs to be highlighted which

has a significant bearing on the question

whet her . the lottery tickets would be

goods or not. 1t cannot be disputed that

this right to participate in the draw under

a lottery ticket remains a val uable right

till the draw takes place and it is for this

reason that licenced agents or

whol esal ers or deal er's of such tickets are

enabl ed to effect sales thereof till the

draw actual ly takes place and as suchtil

then the lottery tickets constitute their

stock-in-trade and therefore a

nmer chandi se. In other words, lottery

tickets, not as physical articles but as

slips of paper or nmenoranda evidencing

the right to participate in the draw nust

in a sense be regarded as the dealer’s

mer chandi se and therefore, goods,

capabl e of bei ng bought or sold.in the

mar ket . "

The Court also relied upon the decision in United States

Vs. Mieller to hold that for the purpose of inmposing |evy of
sales tax lottery tickets conprising the entitlenent to a right
to participate in a draw will have to be regarded as goods
properly so call ed.

Justice Mikharji (as His Lordship then was) concurred

with some hesitation with the decision of Justice Tul zapurkar
J. who delivered the main judgnent, particularly with regard
to the question of transfer of a right by the seller of the lottery
ticket to the purchaser. This hesitation is nore than clearly
brought out in his short judgnent where he said: -

" 1 have, however persuaded nyself to

agree with the order proposed by ny

| ear ned brother because the pronoter of

lottery in the cases involved before us is

the State and the grant is in derogation of

the rights of the State. The State in ny

opi ni on, can create such right for the first

time, and such transfer of the right by

the state as a pronoter would anmount to

a transfer of property and being in

consi deration of a price can be sale of

goods\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005.

| shoul d, however, not be understood to
accept the position that if private lotteries
are pernissible and | egal, a point which
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need not be decided in these cases, in
such cases sal e of goods was involved or
not . "

Bot h | earned Judges, however, agreed that the right to
participate in the draw under a lottery ticket was a val uable
right and that lottery tickets, not as physical articles but as
slips of paper or nenoranda evidencing the right to
participate in the draw can be regarded as deal ers
mer chandi se and, therefore goods which are capabl e of being
bought or sold in the market.

The I ogical corollary of this was drawn by the Karnataka
Hi gh Court in the case of N rmal Agency v. Commrercial Tax
Oficer 1992 (86) STC 450. Gven the dual nature of the
rights involved in a lottery as decided by H Anraj, the Hi gh
Court said that sales tax could be levied only on that part of
the lottery ticket which had been held to amount to a transfer
of goods.  The Assessing Authority would have to determ ne
how much of the consideration was referable to the right to
participatein the draw and how nuch to the chance of
wi nni ng, and thereafter assess the dealer on the first part

al one.
Vi kas Sal es Corporation & Anr v. Comm ssioner of
Commerci al Taxes and Anr. was a case where the issue

before this Court was whet her REP Licenses or replenishnment

i cences were goods so that Sales tax could be levied on their
transfer. The REP |icences gave permission to an exporter to
take credit for the exports made. Such credit could be

adj usted agai nst inport duty if and when the exporter wi shed
to inport goods. The lnport and Export Policy, 1993, which
contai ned the rel evant provisions relating to REP licences
specifically permitted transferability of thelicences. This Court
consi dered the definition of "goods" in the Constitution, in the
Sal es of Goods Act 1930, the Central Sales Tax Act, 1956 the
Tam | Nadu General Sales Tax Act, 1959, the Karnataka

Sal es Tax Act, 1957, as well as the Kerala General Sales Tax
Act, 1963 and said that all these/definitions provided that
goods nean inter alia all kinds of noveable property. / The
definition of property in several authorities was thereafter
consi dered and it was concluded that the nmaterial on record
showed a uni form enphasi s on the expansive nmanner in

whi ch the expression ’property’ was understood. It was noted
that debts, contracts and other choses in action were chattels
no less than furniture or stock in trade. Simlarly, patents,
copyrights and other rights in remwere also included within
the nmeani ng of noveabl e property. The Court rejected the
argunent that REP |licences were actionable claims-within the
meani ng of Section 3 of the Transfer of Property Act and said: -
"When these |icences/scrips are being

bought and sold freely in the market as

goods and when they have a val ue of

their own unrelated to the goods which

can be inported thereunder, it is idle to

contend that they are in the nature of

actionable clains. Indeed, in H Anraj

the main contention of the petitioners

was that a lottery ticket was in the nature

of an actionable claim The said

argunent was rejected after an el aborate

di scussion of law on the subject. W

agree with the said decision and on that

basis hold that the REP Licences/Exim

Scrips are not in the nature of actionable

clains." (para 35 pg.449)
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Relying on the decision in H Anraj and Vikas Sal es
Corporation the Delhi High Court in the judgnent on which
the referral order has been passed, rejected a challenge to the
constitutional validity of Section 4(1) (cc) of the Del hi Sales Tax
Act, 1975 as introduced by the Del hi Sal es Tax (Second
Amendnent) Act 1994 with effect from 2.1.1995. The
amendnment was chal | enged by the deal ers on vari ous
grounds. It was argued inter alia that the sale of lottery tickets
did not involve a sale of goods within the neaning of the Sales
Tax Act, and that even if it did, only that right which was held
to be a sale nanely, the right to participate in the draw coul d
be subject to Sales Tax. = The value of the right to win the
lottery prize would have to be segregated. The Del hi Hi gh
Court rejected the subm ssions based on its reading of the
decision in H Anraj and Vikas Sal es.
We are not called upon to-decide all the grounds taken
by the appel l ants impugning the decision except to the extent
that the H gh Court relied on the two decisions which are
under reconsideration before us. The H gh Court construed
the decision in H Anraj and held that it was an authority for
the proposition that lottery tickets themselves are goods. It
was said: -
"A reading of the judgnent (in Anraj) in
its entirety \005\005\ 005l eaves no manner  of
doubt that the lottery tickets have been
hel d to be nmerchandi se or tradi ng stock
of the deal er and hence goods properly
so-cal | ed. Undoubt edly, one of the
conponents of the lottery tickets is a
right to enforce the holding of the draw
and to claima prize but that is a right
running along with the lottery tickets. It
does not detract fromthe hol ding that the
lottery tickets are goods. Even at the risk
of repetition we would like to stress that
in H Anraj-11 their Lordshi ps have held
the lottery ticket conprising of two
conponents in the process of analyzing
its juridical concept. But at nore places
than one they have clearly said (i) lottery
tickets are novabl e property as opposed
to i Mmovabl e property, (ii) the
assunption of lottery tickets being
contractual documents cannot nilitate
agai nst their being goods, (iii) till the
draw t akes place they are freely narketed
as goods, and (iv) they must be regarded
as the deal er’s nmerchandi se or stock in
trade freely changing hands. The lottery
tickets have a value of their own de hors
their conponents".

Havi ng held that the decision in H Anraj decided that

the lottery tickets thensel ves were goods, the H gh Court
differed with the view expressed by the Karnataka H gh Court
in Nirmal Agency v. Commercial Tax O ficer (supra) which

had proceeded on the basis that H Anraj had held that the
goods in a sale of lottery tickets conmprised of the rights to
participate in the draw and the chance to w n.

Bef ore us the appellants, who are dealers in the sale of
lottery tickets, have submitted that H Anraj wongly drew a
di stinction between the right to participate in the draw and
chance to win the prize. It was submitted that such

bi furcation was artificial as both were part of the sane
transaction. It was submitted that even on the "two rights"”




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 9 of

15

theory each of those rights would be choses in action. As far
as the decision in Vikas Sales is concerned, it was subnitted
that the additional reason given nanely free transferability for
hol ding that a particular thing was goods, was erroneous. It
was pointed out that even actionable clainms such as

negoti abl e i nstruments and debentures may be freely
transferable. As far as the DEPB is concerned, according to
the appellants, it was in the nature of a notional credit which
an exporter acquires on export by way of an entry in a
passbook. This credit was utilizable by the inporter to be

adj usted against the inport duty payable on goods inported.

The credit was freely transferable but it could not be said to be
goods only by that reason.. At best it was an actionable claim
According to sonme appellants, the right to participate in a
draw which was held to be a sale of goods by H Anraj was

only a right to services rendered by the lottery organi zers.
There was no transfer of any noveabl e property in the entire
transaction. |t was also submtted that when there were
divisible elenments in a contract, the predom nant el enent

woul d det'ermi ne the nature of the right. As far as lottery
tickets were concerned, the right to participate in the draw
was overwhel mi ngly dom nated by the elenent of the right to
claimthe prize by the prize winner. It was contended that

val ue wi se the prize noney constituted 90% of the tota

amount col l ected fromthe purchasers whereas the val ue of

the right to participate would be limted to the adm nistrative
expenses for holding the draw which accounted for the

bal ance 10% of the nmonies collected. Several other issues have
been rai sed on the nmerits of the decision of the Delhi Hi gh
Court. As we have said, those other issues will have to be
consi dered separately at the time of disposal of the appeals
after we have disposed of the subject matter of this reference.
The State Governnments have not taken consistent

stands. As far as the Governnent of the National Capita
Territory of Delhi is concerned, it was submtted that the very
argunents whi ch had been nade, considered and rejected in

H Anraj’'s case were sought to be reagitated again by the
appel lants. It was submtted that the reasoning in H  Anraj

did not require reconsideration. It had held the field for
several decades and had been followed in a nunber of cases.

It was submitted that a lottery ticket represents-a comodity
within the neaning of Article 366 (12).

The State of Tam | Nadu on the other hand subnitted

that the lottery ticket itself was a chattel or goods and,
therefore, falls squarely within the net of-taxation under the
Tam | Nadu Sales Tax Act. It was subnmitted that there can be

a value addition to the lottery tickets by valuing all the rights
accruing to the holder of the ticket, but these additional rights
did not detract fromthe fact that the lottery ticket itself is an
item of nerchandise and liable to be sold as such. Reliance
was al so placed on the CGeneral C auses Act with regard to the
definition of noveable property. It was contended that since a
lottery ticket was not inmmoveable property it was noveabl e
property and therefore, goods.

The State of Miharashtra has addressed us on the

guesti on whether the sale of a Duty Entitlenent Pass Book
(DEPB) should attract sales tax under the Bonbay Sal es Tax

Act, 1959. It was submitted that considering the val uable
right conferred by the DEPB, it is an item of novable property
and therefore 'goods’ within the definition of the word in
Section 2(13) of the Act. The definition in common with other
State Sal es Tax Acts, includes every kind of novable property
ot her than actionable clains and noney. It was subnitted

that "actionable claint as defined in Section 3 of the Transfer
of Property Act, is substantially different fromthe concept of
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"chose in action" in English law and it was subnmitted that
what is a 'chose in action’ was not necessarily an actionable
claim The reasoning in Vikas Sales (supra) has been relied
on, which it was urged, should be reaffirnmed. The other
appearing States have adopted the argunents made on behal f

of the NCT, Delhi and Tam | Nadu and Maharashtra.

It is necessary at this stage to clarify that the order of
reference in Sunrise V. NCT, Delhi (supra) is limted to the
guestion whether lottery tickets are 'goods’. W have not been
call ed upon to answer the question whether REP |icences (or
the DEPB which has replaced the REP licences) are 'goods’.

Al t hough we have heard counsel at length on this, having
regard to the limted nature of the reference, we do not decide
the issue. The decision in Vikas Sales was referred to only
because it approved the reasoning in Anraj and not because

the referring Court disagreed with the conclusion in Vikas

Sal es that REP |icences were goods for the purposes of |evy of
sal es tax., Indeed REP |icences were not the subject matter of
the appeal before the referring Court and could not have

fornmed part of the reference.. The only question we are called
upon to answer-is whether the decision in H Anraj that

lottery tickets are goods for the purposes of Article 366 (29A)(a)
of the Constitution and the State Sal es Tax Laws, was correct.
The first dispute which has to be resolved is what H

Anraj in fact held, Did it hold, as was found by the

Karnat aka Hi gh Court /in Nirnmal Agency Vs. Commrercial Tax
Oficer, that the lottery tickets were goods only because they
represented the right to participate in the draw? O did it hold,
as has been found by the Del hi Hgh Court, that the lottery
tickets thensel ves were the goods which were sol d? The

conflict is a direct consequence of the somewhat amnbi guous

| anguage used in H Anraj.

A I n paragraph 23 of the report, the Court did say that
lottery tickets are noveabl e property and as such would fal
within the expression "goods". However, the Court qualified

that statenment inmediately by saying that the questions

whet her tickets constituted goods properly so called or are
slips of paper or nenoranda nerely evidencing the right to
claima prize by chance and whet her these are actionable

clainms and hence excluded fromthe concept of goods, would

be consi dered subsequently in the judgnent.

B: I n paragraph 27 of the report (which we have quoted
earlier), the Court categorically stated that a lottery ticket was
goods - not as a physical article but as a slip of paper or
menor andum evi dencing a) the right to participate in the draw
and b) the right to claima prize contingent upon the

pur chaser being successful in the draw. This is reiterated in
paragraph 29 of the report. It was also stated that for the

pur pose of inmposing the |evy of sales tax, lottery tickets
conprising the entitlenent to a right to participate in a draw
woul d have to be regarded as goods properly so cal led.

C In the same paragraph the Court said what is transferred
to the purchaser is the right to participate in the draw. That is
the ' goods’ which was a chose in possession. The same right

has been | ater described as the beneficial interest in novable
property, that is to say that the right was not the novabl e
property itself.

D Then again in paragraph 30 it was said:-

"30. It is true that this entitlenent to a

right to participate in the drawis an

entitlenent to beneficial interest which is

of incorporeal or intangible nature but

that cannot prevent it from being

regarded as goods".
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This again indicates that it is the right to participate in
the draw whi ch was being described as the goods. Otherw se it
was not necessary to refer to other incorporeal rights which
had been judicially recognized as goods for the purposes of

| evyi ng sal es tax such as copyrights or intangible rights such
as electricity.

Utimately, however, clarity in the matter is brought
about by the concurring judgnent of Justice Sabyasach
Mukharji (as his Lordship then was), when he said: -

"I, however, agree with ny | earned

brother that the right to participate in the
draw under a lottery ticket remains a

val uable right till the draw takes place
and it is for this reason that |icensed
agents or whol esal ers or dealers of such
tickets are enabled to effect sal es thereof
till the draw actually takes place and
therefore lottery tickets, not as physica
articles but as slips of paper or

nmenor anda evi dencing the right to

partici pate inthe draw can be regarded

as deal er’ s merchandi se and therefore
goods whi ch are capable of being brought

or sold in the market".

In other words, the second conclusion which we have
i ndi cated against "B, was the ratio. The lottery ticket was held
to be nerely evidence of the right to participate in the draw
and therefore goods the transfer of which was a sale. To the
extent that the lottery ticket evidenced theright to claimthe
prize, it was not goods but an actionable claimand therefore
not 'goods’ under the Sales Tax Laws. Atransfer of it was
consequently not a sale. The lottery ticket per se had no
i nnate value. The interpretation by the Delhi H gh Court of the
ratio in H Anraj was in our opinion erroneous.

Interestingly, sone of the States, in particular the State

of Tam | Nadu have expressly jettisoned the reasoning in H
Anraj and have asserted that the ticket itself is 'the subject
matter of sale which is assessable to Sales tax. The
submi ssi on i s unacceptabl e.

The word ' goods’ for the purposes of inposition of sales
tax has been uniformy defined in the various sales tax | aws
as neaning all kinds of noveable property. The word
"property" may denote the nature of the interest in goods and
when used in this sense nmeans title or ownership-in a thing.
The word nay al so be used to describe the thing itself. The two
concepts are distinct, a distinction which must be kept in
m nd when considering the use of the word in connection wth
the sale of goods. In the Dictionary of Commercial |aw by A H
Hudson (1983 Edn.) the difference is clearly brought out. The
definition reads thus:

" 'Property’ -In conmercial law this may carry its
ordi nary neani ng of the subject-matter of ownership. But
el sewhere, as in the sale of goods it nmay be used as a synonym
for ownership and |l esser rights in goods". Hence, when used in
the definition of 'goods’ in the different sales tax statutes, the
word 'property’ neans the subject matter of ownership. The
sane word in the context of a 'sale’ neans the transfer of the
owner ship in goods.
We have noted earlier that all the statutory definitions of
the word "goods’ in the State Sales Tax Laws have uniformy
excluded, inter alia, actionable clainms fromthe definition for
the purposes of the Act. Wre actionable clains etc., not
otherwi se includible in the definition of 'goods’ there was no
need for excluding them In other words, actionable clains are
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"goods’ but not for the purposes of the Sales Tax Acts and but
for this statutory exclusion, an actionable claimwould be
'goods’ or the subject nmatter of ownership. Consequently an
actionable claimis novable property and 'goods’ in the wi der
sense of the termbut a sale of an actionable claimwould not

be subject to the sales tax | aws.

Di stinct elenents are deducible fromthe definition of
"actionable claim in Section 3 of the Transfer of Property Act.
An actionable claimis of course as its nonencl ature suggests,
only a claim A claimmght connote a demand, but in the
context of the definition it is a right, albeit an incorporeal one.
Every claimis not an actionable claim It rmust be a claim
either to a debt or to a beneficial interest in novable property.
The beneficial interest is not the novable property itself, and
may be existent, accruing, conditional or contingent. The
novabl e property in which such beneficial interest is clainmed,
must not be in the possession of the claimnt. An actionable
claimis therefore an-incorporeal right. That goods for the

pur poses of Sales Tax may be intangi bl e and incorporeal has
been hel d in Tata Consultancy Services Vs. State of Andhra
Pradesh (2005) 1 SCC 308.

What then is the distinction between actionable clains

and ot her goods on the sal e of which sales tax may be | evied?
The Court in Vikas Sales  (supra) said "when these

i censes/scrips are being bought and sold freely in the narket
as goods and when they have a value of their own unrelated to

t he goods which can be inported thereunder, it is idle to

contend that they are in the nature of actionable clains". It

was assumed that actionable clains are not transferable

for value and that t hat was t he difference between
"actionable clains’ and t hose ot her goods whi ch are

cover ed by t he definition of ' goods’ in the Sale
of CGoods Act , 1930 and the Sal es Tax Laws. The

assunption was fallacious and the conclusion in so far as it
was based on this erroneous perception, equally wong.

The Transfer of Property Act 1882, deals with transfer of
actionable clains in Chapter VILI ‘of that Act. Section 130 of
the Transfer of Property Act provides that an actionable claim
may be assigned for value. A right on the fulfillnent of certain
conditions to call for delivery of goods nmentioned in a contract
is an actionable claimand assignabl e under Section 130. (See
Jaf fer Meher Ali Vs. Budge-Budge Jute MIls Co.(1906) 33
Cal . 702). There may al so be assignnents of an actionabl e
cl ai m dehors Section 130 (See Bharat N dhi Ltd. Vs.

Takhatmat (1969) 1 SCR 595). Negotiable Instrunents,

anot her species of actionable claim are transferable under
the Negotiable Instrunents Act 1881. Transferability is
therefore not the point of distinction between actionable

cl ai ns and ot her goods which can be sold. The distinction lies
in the definition of actionable claim Therefore if a claimto the
beneficial interest in novable property not in the vendee's
possession is transferred, it is not a sale of goods for the
pur poses of the sales tax |aws.

An actionable claimwould include a right to recover

i nsurance noney or a partner’s right to sue for an account of a
di ssol ved partnership or the right to claimthe benefit of a
contract not coupled with any liability (see Union of India V.
Sarada MIIs (1972) 2 SCC 877, 880). A claimfor arrears of
rent has al so been held to be an actionable claim (State of

Bi har V. Maharaj adhiraja Sir Kaneshwar Singh 1952 SCR

889, 910). Aright to the credit in a provident fund account
has al so been held to an actionable claim ( Oficial Trustee,
Bengal v. L. Chippendale, AR 1944 (Cal.) 335; Bhupati

Mohan Das v. Phani ndra Chandra Chakravarty & Anr. AIR

1935 (Cal.) 756). In our opinion a sale of a lottery ticket also
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amounts to the transfer of an actionable claim
A lottery ticket has no value initself. It is a nere piece
of paper. Its value lies in the fact that it represents a chance or
aright to a conditional benefit of winning a prize of a greater
val ue than the consideration paid for the transfer of that
chance. It is nothing nore than a token or evidence of this
right. The Court in H Anraj, as we have seen, held that a
lottery ticket is a slip of paper or nmenoranda evidencing the
transfer of certain rights. W agree.
Webster’s Wrds and Phrases Permanent Edition, Vol.
25- A Suppl erent defines a '"ticket’ as " a printed card or a
pi ece of paper that gives a person a specific right, as to attend
a theatre, ride on a train, claimor purchase, etc." The Mdras
Hi gh Court in Sesha Ayyar vs. Krishna Ayyar AR 1936
Mad. 225 also held "tickets of course are only the tokens of
the chance purchased, and it is the purchase of this chance
which is the essence of a lottery".
The sale of a ticket -does not necessarily involve the sale
of goods. ~ For exanple the purchase of a railway ticket gives
the right to a person to travel by railway. It is nothing other
than a contract of carriage. The actual ticket is nerely
evi dence of the right to travel. A contract is not property, but
only a promni se supported by consideration, upon breach of
whi ch either a claimfor specific performnce or damages
would lie (Said v. 'Butt 1920 3 KB 497). Like railway tickets,
aticket to see a cinema or a pawn brokers ticket are
menoranda or contracts between the vendors of the ticket
and the purchasers. Cases on whether ~the terns specified on
such tickets bind the purchaser are legion. It is sufficient for
our purposes to note that tickets are thenselves, normally
evi dence of and in sonme cases the contract between the buyer
of the ticket and its seller. Therefore a lottery ticket can be
held to be goods if at all only because it evidences the transfer
of a right.
The question is, what is this right which the ticket
represents? There can be no doubt that on purchasing a
lottery ticket, the purchaser would have a claimto a
conditional interest in the prize noney which is not in the
purchaser’s possession. The right would fall squarely within
the definition of an actionable claimand would therefore be
excluded fromthe definition of 'goods’' under the Sale of Goods
Act and the Sales Tax statutes. This was also accepted-in
H Anraj when the Court said that to the extent that the sale
of alottery ticket involved a transfer of the right to claima
prize depending on chance, it was an assignnent of an
actionable claim Significantly in B.R Enterprises V. State of
U P.and Os. (1999) 2 SCC 700 construing H Anraj the
Court said
"52. So, we find three ingredients in the
sale of lottery tickets, nanely, (i) prize, (ii)
chance, and (iii) consideration. So, when
one purchases a lottery ticket, he
purchases for a prize, which is by chance
and the consideration is the price of the
ticket".
The further distinction sought to be drawn in
H. Anraj between the chance to win and the right to participate
in the draw was in our opinion unwarranted. A lottery having
been held to be in essence a chance for a prize, the sale of a
lottery ticket can only be a sale of that chance. There is no
ot her elenent. Every right can be sub-divided into | esser
rights. When these | esser rights culmnate in a legally
recogni zable right, it is the latter which defines the right. The
right to participate in the drawis a part of the conposite right
of the chance to win and it does not feature separately in the
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definition of the word "lottery". It is an inplicit part of the
chance to win. It is not a different right. The separation is
speci ous since neither of the rights can stand without the
other. A draw without a chance to win is meaningless and one
cannot claima prize without participating in the draw. In fact
the transfer of the chance to win assumes participation in the
draw. The Suprene Court of Appeals of Wst Virginia, in Wst
Virginia in State of West Virginia vs. John Wassick 156

W Va. 128, 191 S. E. 2d 283, held that "free plays" which

could be won predomi nantly by chance for consideration by
operating nmultiple coin pinball machines for cash payoffs was

a prize and the pinball machine constituted the lottery. This
indicates that a draw is nerely a nethod of holding the lottery
just as a pinball nachine nay be a nethod of holding the
lottery and does not constitute a separate right.

There is no value in the nmere right to participate in the

draw and the purchaser does not-pay for the right to
participate. The consideration is paid for the chance to w n.
There is therefore no distinction between the two rights. The
right to ‘participate being an inseparable part of the chance to
win is therefore part of an actionable claim

The authorities considered by the Court in H Anraj do
not support the sub division of the chance to win into a
further distinct right to participate . " The Court sought to draw
the distinction between the chance to win and the right to
partici pate by describing the former asa right "in futuro’ and
the latter as "in praesenti”. Both the rights are in fact "in
futuro’. In any event the distinction is inmaterial to the
guestion as to whether the subject matter of the transfer is an
actionable claim since an actionable claimmy be existent,
accruing, conditional or contingent.

Even if the right to participate is assuned to be a
separate right, there is no sale of goods within the neani ng of
sal es tax statutes when that right is transferred. Wen H
Anraj said that the right to partici pate was a beneficia
interest in noveable property, it did not define what that
noveabl e property was. The draw could not and was not
suggested to be the noveable property. The only object of the
right to participate would be to win the prize. The transfer of
the right would thus be of a beneficial interest in novable
property not in possession. By this reasoning also a rightto
participate in a lottery is an actionabl e claim

W nay with profit conpare the views of other countries

having simlar systenms of |aw as our own as to whether the
sale of a lottery ticket is a sale of goods or an actionable claim
The High Court of Australia had held in Van Rassel v. Kroon
[ 1953] HCA 3: (1953)87 CLR 298 (4 March 1953):
"The person in whose nane the
lottery ticket issues obtains the |ega
title to what is a chose in action".

In Jones Vs. Carter 8 QB. 134 a lottery was held
regardi ng the outcome of a horse race. The subscribers paid a
sum of money and then drew |ots. On each ot was witten the
nane of a horse. |If that horse won, the subscriber wth the
nane of that winning horse got a prize. The origina
subscriber sold his ticket to Jones. The horse naned on that
ticket won the race. Wen Jones approached the organizers of
the race for paynent, they refused to pay. Jones filed a suit
for recovery of the noney. His suit was dismssed on the
ground that there was no privity between the organi zers of the
race and Jones. The court also held :-

"Though there may have been a valid
assignment, it was of a chose in action
and the | aw does not pernit the party
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interested to sue on such a transfer."

The views expressed correctly represent the lawin this
country as well.

We are therefore of the view that the decision in H Anraj
incorrectly held that a sale of a lottery ticket involved a sal e of
goods. There was no sal e of goods within the neani ng of Sal es
Tax Acts of the different States but at the highest a transfer of
an actionable claim The decision to the extent that it held
ot herwi se is accordingly overrul ed though prospectively with
effect fromthe date of this judgnent.

We accordingly answer the question referred to us as
i ndi cated above. Let the matters be pl aced bef ore an
appropriate Bench for disposal of the several appeals on
nmerits in the light of this judgnent.




