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ACT:

Bonbay Tenancy and Agricul tural Lands (Vi darbha Region)
Act, 1958: Sections 38 and 46--Transfer of land after 1st
August, 1953 by partition--Wether confers on transferee a
right to termnate tenancy.

HEADNOTE:
The appellant was a protected | essee or tenant " of the
agricultural land in dispute, under the Bonbay Tenancy and

Agricul tural Lands (Vidarbha Region) Act, 1958. The respond-
ent becane the | andlady of the l'and on June 29, 1959 when

her father effected a partition of his ancestral |ands
between hinself, on the one hand, and his wife and his two
m nor daughters, including the respondent, on the other

This was the third partition effected by the respondent’s
father, who had earlier also twice partitioned the sane
| ands.

Sonetinme in 1962, the respondent initiated proceedings
agai nst the appellant for recovery of possession of the suit
land on the ground of default. The Tehsil dar dism ssed the
application holding that the respondent was not a | andl ady
since the partition in question was illegal. The Deputy
Col l ector in appeal confirnmed this decision, andthe Maha-
rashtra Revenue Tribunal rejected the respondent’s revision

In the Wit Petition filed before the Hi gh Court = under
Article 227 of the Constitution against the above decision
of the three authorities below, the H gh Court renmanded the
matter to the Tehsildar for investigation into the wvalidity
of the partition. On renmand, the Tehsildar held that the
partition effected on June 29, 1959 was bogus.

Thereafter, 1in a different proceeding the WMharashtra
Revenue Tribunal had held that the said partition was bind-
ing. Therefore, in the appeal against the decision of the
Tehsildar, the Deputy Collector followi ng the said decision
of the Revenue Tribunal, held the partition valid and al-
| owed the respondent’s application for eviction. The Revenue

Tribunal, in revision, confirned this order of the Deputy
Col | ector.
67

The appellant preferred a wit petition before the High
Court. It was, inter alia, contended before the Hi gh Court
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that: (1) the partition was contrary to the provisions of
H ndu Law, and (2)even assum ng that the partition deed of
June 29, 1959 was a valid docunment, the same had to be
ignored since it could not confer the title of ownership on
the respondent transferee in view of the provisions of
section 38(7) of the Bonbay Tenancy and Agricultural Lands
(Vidarbha Region) Act, 1958. The Hi gh Court however dis-
mssed the petition holding that what was produced before
the courts below was a famly settlenent.

Al'lowi ng the appeal, this Court,

HELD: (1) A partition of the property can only be anong
the parties who have a pre-existing right to the property.
Under the Hindu Law, a fenale, nmmjor or mnor has no share
in the ancestral property. A fenale is given a share either
in the self-acquired property of the husband or the father
or in the share of the husband or the father in the coparce-
nary property after the property is partitioned. There
cannot, therefore, be a partition and hence a famly settle-
ment with regard to the ancestral property so long as it is
joint, in favour of either the wife or the daughter. [70C D]

(2) The position that obtain under section 38(7) after
the Amending Act of 1963, is that any transfer of |and
effected after 1st August 1953 whether by way of partition
or otherw se, has no effect of conferring on the transferee
a right to termnatethe tenancy of the tenant who was a
protected |essee and whose right as such protected |essee
had conme into existence before such transfer or partition
This amendnent is adnmittedly retrospective ‘in operation
[71G H, 72A]

(3) The appellant was tenant since prior to 1st August
1953 and had al so continued to be such tenant till April 1,
1961. Hence he becane a statutory owner under section 46 of
the Act on and fromApril 1, 1961.- Any - proceedings for
evicting himon the ground that he was a tenant and, there-
fore, had fallen in arrears of rent could not have, there-
fore, been adopted in 1962. [72C- D]

JUDGVENT:

ClVIL APPELLATE JURI SDI CTION: Civil Appeal No. 735  of
1975.

From the Judgnent and Order dated 21.6.1974 of the
Bonbay High Court in Spl. Civil Appln. No. 15 of 1971

U U Lalit and A .G Ratnaparkhi for the Appellants.

M S. Gupta for the Respondent.
68
The Judgrment of the Court was delivered by

SAWANT, J. These proceedings arise under the ~Bonbay
Tenancy and Agricultural Lands (Vidarbha Region) Act, 1958
(hereinafter referred to as the Act). The appellant Hiraj
Tolaji was admittedly a protected | essee or tenant 'of the
agricultural land being Survey No. 30 of Village ' Mdha,
Tal uga Chi khali District Bul dana. The | and neasures approxi-
mately 25 acres and 31 gunthas. The respondent who is nen-
tally disabled becane the | andlady of the land in question
in quite queer circunstances which to say the least are
i ndefensible in law. Her father, one M. Brijlal Bansilal
owned as many as 568 acres of |and of which the suit |ands
are a part. The lands admittedly are ancestral. He effected
first partition of his entire holding of lands on January
31, 1949 between hinself on the one hand and his wife and a
m nor son on the other. On Decenber 16, 1950, he effected a
second partition of the very sane | ands between hinself on
the one hand and his wife and his son on the other. Again on
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June 29, 1959 he effected a third partition of the said
| ands between hinmself on the one hand and his wife and his
two mnor daughters including the respondent on the other
There is further no dispute that it is in this third parti-
tion that the suit |ands were given to the share of the
respondent and the respondent becane the alleged |[|andlady
w.e.f. the date of the said partition.

2. It appears that sonetinme in 1962, the respondent
t hrough her guardian, nanely her father Brij Lal initiated
proceedi ngs agai nst the appellant for recovery of possession
of the suit land on the ground of default in paynent of rent
for three years, nanely 1959-60, 1960-61 and 196 1-62. By
his decision of April 30, 1963 the Tehsildar dismssed 'the
application holding that the respondent was not a | andl ady
since the partitions in question were illegal. The Deputy
Col l ector in appeal confirned the said decision by his O der
dated Novenber 26, 1963. The respondent’s revision before
t he Maharashtra Revenue Tribunal ‘al so failed when the Tri bu-
nal rejected it by its decision of April 29, 1965. |In the
Wit Petition filed before the Hi gh Court under Article 227
of the Constitution against the said decision of the three
authorities below, the Hgh Court by its Order dated Cctober
4, 1966 remanded the matter to the Tehsildar for investiga-
tion into the validity of the partition

3. Then started ‘the second round of Ilitigation. On
remand, the Tehsildar by his decision of March 16, 1968 hel d
that the partition effected on June 29, 1959 (which was the
only material partition so far as the respondent was con-
cerned) was bogus. Hence the notice of demand and therefore
the proceedings for recovery of possession pursuant thereto,
were bad in | aw
69

It appears that thereafter in a different proceeding the
Mahar ashtra Revenue Tribunal on June 25, 1968 had hel d ’that
the said partition was binding. It is after this decision of
the Tribunal as stated earlier in an altogether different
proceeding, that the matter cane up for hearing in appea
filed by the respondent before the Deputy Coll ector, against
the decision of the Tehsildar given on March 2, ~ 1968. The
Deputy Collector, therefore, followed the said decision of
the Revenue Tribunal, and by his decision of April 16, 1969
held that the partition being valid, the respondent was the
| andl ady of the suit land and, therefore, notice given by
her, terminating the tenancy on the ground of default = of
rent and the proceedings filed for recovery of the suit
land, were proper. He also held that the appellant ~was in
arrears of rent for three years as contended by the respond-
ent and, therefore, allowed the said application for evic-
tion of the appellant fromthe suit |and.

Agai nst the said decision, the appellant preferred a
revi sion before the Revenue Tribunal and the Tribunal by its
deci si on of Septenber 15, 1970 confirmed the findings of the
Deputy Col |l ector.

Aggrieved by the decision, the appellant preferred a
Wit Petition before the H gh Court under Article 227 of the
Constitution, and the High Court by its inpugned decision of
June 21, 1974 disnissed the petition. Hence this appeal

4. Before the Hi gh Court, two obvious illegalities
conmitted by the lower authorities were highlighted on
behal f of the appellant. The first illegality was that the

property being admttedly ancestral, Brijlal could not have
effected partition of the property between hinself on the
one hand and his wife and his daughter on the other. In al

the three partitions effected on July 31, 1949, Decenber 16,
1950 and June 29, 1959, wife was one of the parties to the
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partitions. In the third partition nmade on June 29, 1959
besides his wife, the other parties to the partition were
two minor daughters. Secondly, the sane property is shown to
have been partitioned by Brij Lal on three occasions. Admt-
tedly, the partition of June 29, 1959 is between Brij Lal on
the one hand and his wife and two m nor daughters including
the respondent on the other. This partition was obviously
contrary to the provisions of H ndu Law. Hence the respond-
ent in any case could not have becone a | andl ady of the suit
| and because it is in this third partition of June 29, 1959
that the said land is alleged to have gone to the share of
the respondent. The Hi gh Court dismssed this contention

with regard to the patent illegality by giving a spacious
reason that the question
70

referred to the Tehsildar inits earlier renmand order

namely the wvalidity or otherwise of the partition, was
investigated by the three authorities and that they had
given '‘a /finding upholding the partition. The Hi gh Court
further held that what was produced before the courts bel ow
was a family settlenment and since the said fanily settl enent
created a right in favour of the respondent she should be
held to have becorme the owner of the suit |and. Unfortunate-
ly, the H gh Court lost sight of the fact that the famly
settlenent which is accepted by the Courts.in lieu of parti-
tion, is a settlenent which gives share to the parties as
per their legal entitlenment and not a settlenment which is
made or purported to have been nade to circunvent the law. A
partition of the property can only be anobng the parties who
have a preexisting right to the property. Under the Hi ndu
Law, a fermal e, major or mnor has no share in the ‘ancestra

property. A female is given a share either in the self-
acquired property of the husband or the father, or in the
share of the husband or the father in the coparcenary
property after the property is partitioned. There | cannot,
therefore, be a partition and hencea famly settlenment with

regard to the ancestral property so long as it is joint, in
favour of either the wife or the daughter. Since this / obvi-
ous illegality was ignored by the High Court, it will have

to be held that the Hi gh Court’s  decision was patently
wong. The respondent, therefore, never becane the | andl ady
of the land and it was Brij Lal who continued to be the
| andl ord of the sane. Hence the notice given by the respond-
ent and the proceedings for eviction adopted by her are
m sconceived. Her application for possession of° the |and
has, therefore, to be disnissed

5. The second obvious illegality which was brought to
the notice of the Hi gh Court was that even assuming that the
partition deed of June 29, 1959 was a valid docunent, the
sanme has to be ignored since it could not confer the /title
of ownership on the respondent transferee in view of the
provi sions of Section 38(7) of the Act. Under Section 46 of
the Act, a protected tenant becones the owner of the land on
and from April 1, 1961. Under section 38(1), however, a
landlord is given a right to evict a tenant if he wants the
land for bona fide personal cultivation. The right to adopt
the proceedings for possession of the land has to be exer-
cised on or before March 31, 1961. The condition precedent
to such application, however, is that the landlord should
have given a notice to the tenant, for the purpose, on or
before Novenber 15,1961. Under Section 38(2), the tinme to
apply for possession is extended in the case of the |andlord
who is a minor, widow or a person subject to any physical or
nmental disability. W are concerned in the present case with
a person who is nentally disabled, since the respondent is
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al | eged

71

to be a nmentally disabled person. Further the proviso to
sub-section (2) of Section 38 also nakes it clear that where
such person is a nenber of a joint famly, the time given to
the landlord to termnate the tenancy is not extended if
atl east one nenber of the joint famly is outside the cate-
gories of the disabled persons. Such disabled person, fur-
ther, has to be the owner of the Iand on March 31, 1961

6. The sumtotal of these provisions is that the appel-

lant in the present case would becone the owner of the suit
land on and from 1st April, 1961 if the respondent did not
i ntervene as the |andlady of the suit |land before that date.
Admittedly, the respondent is alleged to have becone the
| andlady by virtue of the partition effected on June 29,
1959. Section 38(7) of the Act, however, states as foll ows:
"Nothing in this section shall confer on a tenure-hol der who
has acquired any | and by transfer or partition after the 1st
day of August 1953 a right to termnate the tenancy of a
tenant ~who is a protected lessee and whose right as such
protected |l essee had cone into exi stence before such trans-
fer or partition."
It may be mentioned here that in sone copies of the Act
publ i shed by the CGovernnent Press, instead of the 1st day of
August 1953, the /date printed is 1st day of August 1963.
That is adnmittedly wong. W perused the Bonbay Tenancy and
Agricultural Lands (Vi darbha Regi on) (Amendrment) Act 1963.
By that Amending Act, all that was done was to add the words
"or partition" after the word "transfer” in Section 38(7).
No anendnent was made of the date the transfer effected
after which would not result in conferring title to the
land. In fact, the Anending Act al so states that the anmend-
nment was effected pursuant to the decision of the Full Bench
of the Bonmbay High Court reportedin 1969 Maharashtra Law
Journal page 933 where the Court had taken the view that the
"transfer” contenplated by the unanended provision of @ Sec-
tion 38(7) did not include transfer by partition. /It had,
therefore, becone necessary toinclude in the ™"transfer"
also transfer by partition and, hence, the Amending Act was
enacted only for the purpose of adding the words "or~ parti-
tion" after the words "by transfer"” and "before such trans-
fer" in that Section.

7. The position that obtains under Section 38(7) after
the Anmending Act 1963 is, therefore, that any transfer  of
| and effected after 1st August 1953 whet her- by way of parti-
tion or otherw se, has no effect of conferring on the trans-
feree aright to termnate the tenancy
72
of the tenant who was a protected | essee and whose right as
such protected | essee had conme into exi stence before such
transfer or partition. This amendnent is admittedly retro-
spective in operation. Even assunming, therefore, that the
partition of June 29, 1959 was a valid one, it did not  give
a right to the respondent to term nate the tenancy of the
appellant who was admittedly a protected |lessee prior to
August 1, 1953 and was on the land as such tenant on Apri
1, 1961.

8. The result therefore is that firstly, the respondent
had not becorme the | andl ady of the suit |land since the share
given to her in the partition was prinma facie illegal and
contrary to the provisions of |aw. Secondly, assumng that
the partition was valid, the respondent had no right to
term nate the tenancy of the appellant on any ground what so-
ever. The appellant was a tenant since prior to 1st August
1953 and had al so continued to be such tenant till April 1,
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1961. Hence he becane a statutory owner under Section 46 on
and fromApril 1, 1961. Any proceedings for evicting him on
the ground that he was a tenant and, therefore, had fallen
in arrears of rent could not have, therefore, been adopted
in 1962. It is unfortunate that the H gh Court |ost sight of
the’ said patent |egal position and brushed aside the con-
tention in that behalf on the ground that the question
i nvolved was a question of |law and fact. W are wunable to
see what questions of fact were necessary to investigate for
the disposal ot the said question. It was a pure question of
| aw arising out of the admitted facts on record.

9. Hence we allow the appeal, set aside the decision of
the H gh Court and hold that the appellant had becone a
statutory owner of the suit land on and fromApril 1, 1961
He was, therefore, not liable to be evicted at the hands of
the respondent and the proceedings adopted by her were

illegal and stand dism ssed. The respondent will pay the
costs throughout-

R S. S Appeal al -
| owed.
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