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PETI TI ONER
HARI PADA DEY

Vs.

RESPONDENT:
THE STATE OF VWEST BENGALAND ANOTHER.

DATE OF JUDGVENT:
05/ 09/ 1956

BENCH

BHAGWATI, NATWARLAL H
BENCH

BHAGMATI , NATWARLAL H
| MAM SYED JAFFER
MENON, P. GOVI NDA

Cl TATI ON
1956 AILR 757 1956 SCR 639

ACT:

Constitution of India, Art. 134(1)(c)-Jurisdiction of High
Court-Certificate on nere question of fact no certificate at
all--Constitution of I1ndia, Art. 136(1)-Special Jurisdiction
of the Supreme Court to intervene on mere question of facts
to be invoked -H gh Court not to arrogate that function to
itsel f-Evidence-Prosecution not to be blanmed for the |acuna
to adduce evi dence by def ence.

HEADNOTE

The Hi gh Court has no jurisdiction to grant certificate
under Art. 134(1)(c) of the Constitution on nere question of
fact, and is not justified in passing on such question to
the Supreme Court for further consideration, thus converting
the , Suprene Court into a Court of Appeal on facts.

No doubt the Suprene Court, in case of gross miscarriage of
justice or departure fromlegal procedure such as vitiates
the whole trial, possesses the power —and has specia
jurisdiction to intervene wunder Art. 136(1) of this
Constitution and also if the findings of fact were such as
were shocking to judicial conscience; but no H gh Court can
arrogate that function to itself because it finds itself
hel pless to redress the grievance. Certificate granted on
mere question of fact would be no certificate at/ all; High-
Court should refuse such certificates under Art.. 134(1)(c)
and shoul d ask the parties to approach the Suprenme Court to
invoke its special jurisdiction under Art. 136(1) - of the
Constitution.

The accused and not the prosecution is to be blaned for the
l acuna in the defence in not adducing evidence in support of
his contentious, which if forthcom ng woul d have denvolished
the case of the prosecution

Nar si ngh and another v. The State of Utar Pradesh, ([1955]
1 SCR 238), Baladin & Gthers v. The State of Utar
Pradesh, (A 1.R 1956 S.C 181) and Sunder Singh v. The
State of Uttar Pradesh, (A I.R 1956 S.C. 411), referred to.

JUDGVENT:
CRI M NAL APPELLATE JURI SDI CTI ON: Criminal Appeal No. 86 of
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1954,

Appeal under Article 134(1)(C ) of the Constitution of India
from the judgnment and order dated the 27th-May 1954 of the
Cal cutta High Court in Criminal Appeal No. 158 of 1953.

640

Sukumar Ghose for the appellant

D. N. Mukerjee for P. K. Bose for respondent No. 1.

K. L. Arora for respondent No. 2.

1956. Septenber 5. The Judgnent of the Court was delivered
by

BHAGMTI J.-The Appellant was charged under Section 411
I ndi an Penal Code with Dishonestly receiving or retaining in
his possession one Hillnan Car nunber WBD 4514 bearing
Engine and Chassis No. A1178482 W50 knowi ng, or having
reason to believe the sane to be stolen property. The
| earned Presidency Magistrate, Calcutta, convicted him of
this offence and sentenced himto rigorous inprisonment for
2 years. The Appellant took an appeal to the H gh Court at
Calcutta and a Division Bench of the High Court constituted
by M. Justice Jyoti Prokash Mtter and M. Justice Sisir
Kumar Sen di sm ssed the appeal confirmng the convi ction
and sentence passed upon him~ The Appellant filed a peti-
tion for leave to appeal to this Court and that petition
according to what we are told is the practice obtaining in
the Calcutta H gh Court canme before a Division Bench
differently constituted-a Bench constituted by the |earned
Chief Justice and M. Justice S. C - Lahiri-. This Bench
allowed the petition and ordered that a certificate for
| eave to appeal under article 134(1)(c) of the Constitution
may be drawn up. In an el aborate judgnment the |earned Chief
Justice observed

“In ny view a certificate-of fitness ought toissue in this
case, although the question involved is one of fact".

After discussing in detail the various circunmstances in the
case which did not nmeet with his approval,

he wound up by sayi ng:

“In my viewit is inpossible not to feel in this case that

there has not been as full and fair a trial as | ‘ought to
have been held. |In the circunstances, it appears to ne that
the petitioner is entitled to have
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hi s case further considered and since such further
consideration can only be given by the Suprene Court, I
woul d grant the certificate prayed for".

Contrary to what we had in the previous case before us,
viz., Crimnal Appeal No. 146 of 1956 (Om Prakash v. The
State of Utar Pradesh), where no reasons were given as to
why the Court exercised its discretion in ‘granting. the
certificate, in this judgnent we have an el abor at e
di scussion as to why such di scretion was being exercised. by
the Court. The reasoni ng, however, does not, appeal to us.
VWhat ever may have been the msgivings of the | earned | Chief
Justice in the matter of a full and fair trial not ' having
"been held we are of the opinion that he bad no jurisdiction
to grant a certificate under article 134 (1) (c) in a case
where admittedly in his opinion the question involved was
one of fact-where in spite of a full and fair trial not
havi ng been vouchsafed to the appellant, the question was
nerely one of a further consideration of the case of the
Appel lant on facts. The nere disability of the Hi gh Court
to remedy this circunstance and vouchsafe a full and fair
trial could not be any justification for granting a
certificate wunder article 134(1) (c) and converting this
Court into a Court of Appeal on facts. No High Court has
the jurisdiction to pass on nere questions of fact for
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further consideration by this Court wunder the relevant
articles of the Constitution. W no doubt possess that
power and in proper cases have exercised it under article
136(1). |If there has been a gross mscarriage of justice or
a departure fromlegal procedure such as vitiates the whole
trial we would certainly intervene and we would also
intervene if even the findings of fact were such as were
shocking to our judicial conscience and grant in such cases
speci al | eave to appeal under article 136(1). That is, how
' ever, a special jurisdiction which we can exercise under
article 136(1), but no High Court can arrogate that function
to itself and pass on to us a matter which inits view is
purely one involving questions of fact, because it finds

itself helpless to redress the grievance. In such a case,
the Hi gh Court shoul d

83
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refuse to give a certificate under article 134(1)(c) and ask
the parties to approach us invoking our special jurisdiction
under article 136(1) of the Constitution. We are,
therefore, of the opinionthat the discretion that was so
el aborately exercised by the Calcutta High Court in this
case was wongly exercised. The certificate purporting to
have been granted under article 134(1)(c) was no certificate
at all and it does /not avail the appellant before us.
Fol | owi ng our decisions in Narsingh and another v. The State
of Uttar Pradesh(1), Baladin & Gthersv.  The State of Uttar
Pradesh(2) and Sunder Singh v.~ The State of Uttar
Pradesh(3), M. Sukumar Chose for the appellant urged that
this was a fit case where we should exercise our discretion
and grant the appellant special |eave to appeal under
article 136(1) of the Constitution. He pointed out that
even though the appellant had |l ed no evidence in defence
there were on the record of the case certain docunents which
if taken as proved woul d have been sufficient to denolish
the prosecution case. These were commented upon by the
| earned Chief Justice in the judgnent which he delivered
when certificate for | eave to appeal under article 134(1)
(c) was grunted by him These docunents, it was urged, went
to show that sometine before the car in _question was stol en
an application had been nmade by the appellant to the police
authorities in Chandarnagore for registration of Hillmn
M nx 1951 Mdel car which bore the same nunber on the
engi ne, chassis and tin-plate as the car in question and on
that application, investigation had been made by the A S.|I
police, who made his report, the contents of which would go
to establish the case which was put forward by the appell ant

in his defence. It is no doubt true that the [ prosecution
has got to prove its case beyond reasonabl e doubt and the
accused need not open his nmouth nor |ead any evi dence. | f

the prosecution succeeds in establishing its case, the
conviction would follow, but if the prosecution fails to
di scharge the burden which lies upon it to prove the ' charge
whi ch
(1) [1955] 1 S.C R 238. (2) AI. R 1956 B.C. 181

(3) AI.R 1956 S.C. 411
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has been framed against the accused he is entitled to an
acquittal. In this case both the Courts bel ow held that the

prosecution bad proved its case by the evidence of the
wi t nesses who were called including the notor expert, who on
appl yi ng chem cal s discovered on the engine the very nunber
whi ch was the nunber on the stolen car. On this state of
the evidence, it was the bounden duty of the appellant if he
wanted to prove his defence to adduce evidence in support of
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his contentions and if he did not do so, he had only to
thank hinself for it. The prosecution could not be blaned
for that lacuna and if both the Courts bel ow went on the
record as it stood and canme, to the conclusion, finding it
as a fact, that the prosecution had established its case, it
could not be urged, as was sought to be done in the judgnent
delivered by the |earned Chief Justice in the petition for

| eave to appeal to this Court, that evi dence, i f
forthcom ng, woul d have denolished the case of t he
prosecution. |f those who represented the appellant did not

take counsel within thenselves and put forward the defence
as they should have done, there was no blane on the
prosecution nor on the |earned Presidency Magistrate who
tried the case and canme to the conclusion adverse to the
appel l ant. \What ever sentinment appears to have been inported
in the Matter has been sinply out of place and even if one
may have a |lurking suspicion at the back of his mind and
m ght feel that there has not been a full and fair trial as
ought to have been held, that is no justification for going
behi nd tthe concurrent findings of fact reached by both the
Courts below to the effect that  the prosecution had
succeeded in establishing the guilt of the appellant. We
see nothing in this case to warrant an interference under
article 136(1) of the Constitution. This application wll,
therefore, be rejectedand the appeal wll stand dism ssed.
Bai | bond cancell ed and the appellant to surrender his bail
644




