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ACT:

Representati on of the People Act, 1951 (XLIIIl of 1961),
ss. 2 (1)(k), 33(1) and (2),36(2)(d) and (4)-Representation
of the People (Conduct of Elections and Election Petitions)
Rul es, 1951, r. 2(2)--Nomnation paper - Subscr i bed by
illiterate proposer and seconder Containing t hunb- mar k
instead of signatures-No attestation thereof Validity of-
Attestation-Wiether a necessary formality-At what stage it
nmust exi st- Whether can be validated at scrutiny stage.

HEADNOTE

Under section 33(1) of the Representation of the People Act,
1951, each nom nation paper should be "subscribed" by a
proposer and a seconder. Where the proposer ~and the
seconder of a nomination paper (as in the present case) are
illiterate and so place thunb-narks instead of signatures
and those thumb-marks are not attested, the nom nati on paper
is invalid as attestation in the prescribed manner in such a
case i s necessary because of rule 2(2) of the Representation
of the People (Conduct of Elections and Election Petitions)
Rul es, 1951, which requires it.

Si gni ng, whenever signature is necessary, nust be in strict
accordance with the requirenents of the Act and where the
signature cannot be witten it nmust be authorised in the
manner prescribed by the Rul es.
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Attestation is not a nore technical or unsubstanti a
requi rement wi thin the meaning of section 36(4) of the Act
and cannot be dispensed with.

The attestation and the satisfaction nust exist at the
presentation stage and a total om ssion of such an essentia
feature cannot be subsequently validated at the scrutiny
stage any nore than the omi ssion of a candidate to sign at
all could have been.
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Section 36 of the Act is nandatory and enjoins the Returning
officer to refuse any nom nation when there has been "any
failure to conply with any of the provisions of section 33."

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: G vil Appeals Nos. 213A and
213B of 1953.

Appeal s by Special Leave agai nst the Judgnent and Order
dated the 24th June, 1953, of +the El ection Tribunal
Ludhi ana, in Election Petition No. 153 of 1952.

C. K. Daphtary, Solicitor-General for India, (Harbans
Singh Doabia and Rajinder Narain, wth hinm for t he
appellant in Cvil Appeal No. 213A

Til ak Raj Bhasin and Harbans Singh for respondent No. 2 in
Cvil Appeal No. 213A and the appellant in Cvil Appeal No.
213B.

Naunit ~ Lal~ for respondents' Nos. 3 and 19 in both the
appeal s.

1954. May 21. The Judgment of the Court was delivered
by
BOSE J.-These are two appeal s agai nst the decision of the
El ection Tribunal at Ludhi ana.

The contest was for two seats in the Pun. jab Legislative
Assenbly. The constituency is a doubl e nmenber constituency,
one seat being general and the other reserved for a
Schedul ed Caste. The first respondent is Atma Ram He was
a candidate for the reserved seat but his nom nation was
rejected by the Returning Oficer at the scrutiny stage and
so he was unable to contest the election. The  successfu
candi dates were Rattan Annol Singh, the appellant in Gvi
Appeal No. 213-A of 1953, for the general seat ‘and Ram
Prakash, the appellant in Cvil Appeal No. 213-B of 1953 for
there served. Atma Ramfiled the present el ection petition
The El ection : Tribunal decided in

483

his favour by a npjority of two to one and declared the
whole election void. Rattan Annol Singh and Ram Prakash
appeal here.

The main question we have to deci de i s whether the Returning
Oficer was right in rejecting the petitioner™s nom nation
papers. The facts which led himto do so are as follows.
The Rules require that each nom nation paper should  be
"subscri bed" by a proposer and a seconder.- The  petitioner

put in four papers. |In each case, the proposer and seconder
were illiterate and so placed a thunb-mark instead of a
signature. But these thunb-marks were not "attested". The

Returning Oficer held that without "attestation" they are
invalid and so rejected them The main question is whether
he was right in so holding. A subsidiary question also
ari ses, namely, whether, assunming attestation to be
necessary under the Rules, an omssion to obtain the
required attestation’ ampunts to a technical defect of _an
unsubstantial character which the Returning Oficer was
bound to disregard under section 36(4) of the Representation
of the People Act, 1951 (XLIII of 1951).

Section 33(1) of the Act requires each candidate to
"deliver to the Returning Oficer...... a nom nation paper
conpleted in the prescribed formand subscribed by the
candi date hinself as assenting to the nomnation and by two
persons referred to in sub-section (2) as proposer and
seconder."

Sub-section (2) says that-
"any person whose nane is registered etc... may subscribe as
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proposer or seconder as nmmny nomi nation papers as there are
vacancies to be filled........

The controversy centers on the word "subscri bed" which has
not been defined in the Act.

The prescribed nonmination formreferred to in subsection (1)
of section 33 is to be found in Schedule Il. In this form
we have the follow ng: -

"9. Nane of the proposer

12. Signature of the proposer
484
13. Nane of the seconder.......... ... .. . . . ... ...
16. Signature of the seconder.”
The Oxford English Dictionary sets out thirteen shades of
neaning to the word ', subscribe", nost of them either
obsol ete or now rarely used. The only two which can have
any real relation to the present natter are the follow ng:

1. "To wite (one’'s nane or mark) on, originally at
the bottom of ~a docunent, especially as a wtness or
contesting party; to sign one’'s nane to."

Thi s . meani ng i's descri bed as "rare."

2. "To sign one’'s nane to; to signify assent or
adhesion to by signing one’s nane; to attest by signing."
This appears to be its nodern nmeaning, and is also one of
the meanings given to the word "sign", nanely "to attest or
confirmby adding one' s signature; to affix one’s nanme to (a
docunent) late."

One also finds the following in - Stroud s Judi ci a
Dictionary, 3rd edition

"Subscribe. (1) ' Subscribe’ nmeans to wite under sonething
in accordance with prescribed regulations where. any such
exi st But though this is the strict primry neaning of the
word, it may sonmetines, e.g., in the attestation of a wll,
be construed as 'to give assent to, or to attest’ or
"witten upon

"(3) ’'Subscription is a method of signing; it is not the
only nmethod’; a stanped, or other nechanical inpression of a
signature is good, in the case of ‘el ectioneering papers..."
It is clear that the word can be used in various senses to
i ndicate different nodes of signing and that it includes the
pl acing of a mark. The General C auses Act also says that-
"*sign with reference to a person who is unable to wite
hi s name, includes 'mark

But this is subject to there being nothing repugnant in

the subject or context of the Act. In our opinion, the crux
of the natter lies there. W have to see
485

fromthe Act itself whether "sign" and "subscribe” mean the
sane thing and whether they can be taken to include the
placing of a mark. The majority decision of the Tribuna
holds that "sign" and "subscribe" are not used in the sane
sense in the Act because a special neaning has been given to

the word | sign" and none to the word "subscri be",
therefore, we must use "subscribe" in its ordinary neaning;
and its ordinary meaning is to "sign" but not to "sign" in

the special way prescribed by the Act but in the ordinary
way; therefore we nust ook to the General O auses Act for
its ordinary neaning and that shows that when it is used in
its ordinary sense it includes the making of a mark

We agree with the | earned Chairman of the Tribunal that
this is fallacious reasoning. The General C auses Act does
not define the word "subscribe" any nore t han t he
Representation of the People Act, and if it is inproper to
exclude the special neaning given to " sign in the
Representati on of the People Act because the word "sign " is
defined and not " subscribe,” it is equally inproper to
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import the special definition of sign in the GCenera
Cl auses Act because that al so defines only "sign" and not
"subscri be" and al so because the " subject and cont ext
of the Representation of the People Act show that the
witing of a signature and the nmaking of a mark are to be
treated differently.

The | earned counsel for the respondent-anal ysed the Act
for us and pointed out that the word " subscribe is only
used in Chapter | of Part V dealing with the Nom nation of
Candi dates while in every other place the word " sign " is
used. We do not know why this should be wunless, as was
suggested by the learned Solicitor-General, the Legislature
wi shed to underline the fact that the proposer and seconder
are not nerely signing by way of attesting the candidate's
signature to the nom nation formbut are actually thensel ves
putting the man forward as a suitable candidate for el ection
and as a person for whomthey are prepared to vouch, also
that the candidate’s signatureinports nore than a nere
vouchi ng for the accuracy of the

486
facts entered in the form 1t ‘inports assent to his
nom nati on. W think the learned Solicitor-General is

probably right because section 33 speaks of
"a nomnation paper conpleted in the prescribed form and
subscribed by the. candidate hinself as assenting to the
nom nation. "

But however that may be, it.is evident fromthe formthat

signatures are required. It is also evident from the
definition of sign " that the Legislature attached specia
importance to the fact thatin the case of “illiterate

persons unable to wite their nanes it is necessary to guard
agai nst m srepresentation and fraud by requiring that their
signatures should be formally authenticated in a particular

way. A special statutory cloak of protection is thrown
around themjust as the ordinary |lawclothes pardanish in
worren and illiterate and i gnorant persons and others |likely

to be inmposed on, with special protective covering.
Now it is to be observed that section 2 calls itself an

interpretation " section. It says-

" (1) In this Act, wunless ‘the context ot herw se
(=T 8T =
(k) ’'sign’ inrelation to a person who is unable to wite

his nane neans authenticate in such nmanner as may be
prescribed. "
It is evident then that wherever the, elenment of signing
has to be incorporated into any provision of the Act it nust
be construed in the sense set out above. Therefore, whether
" subscri be is a synonym for sign " or whether it neans
sign " plus sonething else, nanely a particular assent,
the elenent of " signing has to be present: the ~schedule
pl aces that beyond doubt because it requires certain "
si gnat ur e*. " W are consequently of opinion that | the
signing," whenever a " signature i s necessary, must be in
strict accordance with the requirenments of the Act and  that
where the signature cannot be witten it nust be authorised
in the manner prescribed by the Rules. Whet her this
attaches exaggerated inportance to the authorisation is not
for us to decide. Wat is beyond
487
dispute is that this is regarded as a matter of specia
nonent and that special provision has been made to neet
-such cases. W are therefore bound to give full affect to
this policy.

Now i f " subscribe can nean both signing, so called,
and the placing of a mark (and it is clear the word can be




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 5 of 6

used in both senses), then we feel that we nust give effect
to the general ©policy of the Act by drawing the sane
di stinction between signing, and the nmaking of a nmark as the
Act itself does in the definition of "sign." it is true the
word “"subscribe" is not defined but it is equally clear

when the Act is read as’ a whole along with the formin the
second schedule, that "subscribe" can only be used in the
sense of nmaking a signature and as the Act tells wus quite
clearly how the different types of " signhature " are to be
made, we are bound to give effect, to ft. |In the case of a
person who is unable to wite his name his " signature
must be authenticated in " such manner as may be pres-
cribed." The prescribed manner is to be found in rule 2(2)of
the Representation of the People (Conduct of Elections and

El ection Petitions) Rules, 1951. It runs as follows :
" For the purposes of the Act or these rules,, a person who
is unable to wite his nane shall, unless ot herw se

expressly provided in these rules, be deened to have signed
an instrument” or other paper if he has, placed a mark on
such instrunment ~or other paper in the presence of the
Returning O ficer or the presiding officer or such other
officer as may be specified in this behalf by the El ection
Conmi ssion and such-officer on being satisfied as to his
identity has attested the mark as being the mark of such
person.”

In view of this we are clear that ~attestation in the
prescribed manner is required in the case of proposers and
seconders who are not able to wite their names.

The four nom nation papers we are concerned wth were
not " signed by the proposers and seconders in.the usua
way by witing their nanes, and as their narks are not
attested it is evident that they have not been " signed ",
in the special way which the Act
488
requires in such cases. |If they are not si gned ei t her
in one way or the other, then it is-clear that they have not
been " subscribed because subscri bi ng i mports a
"signature” and as the Act sets out the only ‘kinds of
"signatures" which it will recognise as Il signing" for the
purposes of the Act, we are left with the —position that
there are no valid signatures of either a proposer or a
seconder in any one of the four nom nation papers. The
Returning Oficer was therefore bound to reject them under
section 36(2)(d) of the Act because there was a failure to
conply with section 33, unless he could and should have had
resort to section 36(4). That sub-section is as follows.

The Returning O ficer shall not reject any nom nation paper
on the ground of any technical defect which is not of a
substantial character."

The question therefore is whether attestation is a nere
technical or unsubstantial requirenent. W are not -able to
regard it in that [light. Wen the law enjoins the
observance of a particular formality it cannot be
di sregarded and the substance of the thing must be there.
The substance of the matter here is the satisfaction of the
Returning Oficer at a particular nmonment of tinme about the
identity of the person making _a mark in place of witing a
si gnature. If the Returning Oficer had onmitted the
attestati on because of sone slip on his part and it could be
proved that he was satisfied at the proper time, the nmatter
m ght be different because the elenent of his satisfaction
at the proper time, which is of the substance, would be
there, and the omssion formally to record the satisfaction
could probably, in a case like that, be regarded as an
unsubstantial technicality. But we find it inpossible to
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say that when the lawrequires the satisfaction of a
particular officer at a particular tinme his satisfaction can

be di spensed with altogether. In our opinion, this
provision is as necessary and as substantial as attestation
in the cases of awill or a nortgage and is on the same
footing as the Il subscribing " required in the case of the

candidate hinself If there is no signature and no mark the
formwould have to be rejected and their

489

absence could not be dismissed as technical and unsubs-
tantial. The "satisfaction " of the Returning Oficer which
the rules require is not, in our opinion, any the, Iless
i nportant and inperative.

The next question is whether the attestation can be
conpelled by the persons concerned at the scrutiny stage.
It must be accepted that no attenpt was nade at the
presentation stage to satisfy the Returning Oficer about
the identity of these persons but evidence was led to show
that this was attenpted at the scrutiny stage. The
Returning Oficer denies this, but even if the identities
coul d have been proved to his satisfaction at that stage it
woul d have been too |ate because the attestation and the
satisfaction nust exist at the presentation stage and a
total omssion of  such an essential " feature cannot be
subsequently validated any nore than the omssion of a
candidate to sign at all could have been.  Section 36 is
mandatory and enjoins the Returning Oficer to refuse any
noni nati on when there has been

" any failure to conply with any  of the provisions of
section 33............. . The only jurisdiction the Return-
ing Oficer has at the scrutiny stage is to see, whether the
nom nations are in order and to hear and decide objections.
He cannot at that stage renedy essential defects or  permt
them to be remedied. It is truehe isnot to reject any
nom nati on paper on the ground of any technical defect which
is not of a substantial character but he cannot renedy the

defect. He nmust leave it as it is. If it is technical and
unsubstantial it will not matter.  If it is not, it cannot
be set right.

We agree with the Chairnman of the Election Tribunal, that
the Returning Oficer rightly rejected these -nom nation
papers. The appeals are allowed with costs and the order of
the Election Tribunal declaring the elections of the two
successful candidates to be wholly void is set aside. The
el ection petition is dismssed, also with costs.
Appeal s al | owed,
63
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